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mu9, — Cicero.  Vol.  1.  containing  the  cases  from  January  term  1799,  to  July 
tenn  1800,  inclusive." 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled,  *<  An 
act  for  the  encouragement  of  learning,  by  securing  the  copies  of  maps,  charts 
and  books,  to  the  authors  and  proprietors  of  such  copies,  during  the  times  there- 
in mentioned,''  and  also  to  an  act,  entitled  *'  An  act  supplementary  to  an 
act  entitled  an  act  for  the  encouragement  of  learning,  by  securing  the  copies 
of  maps,  charts,  and  books,  to  the  authors  and  proprietors  of  such  copies,  dur- 
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PREFACE 

TO   THE    SECOND    EDITION. 


Many  years  have  elapsed  since  this  work  was  issued,  in 
a  former  edition,  and  it  has  passed  entirely  out  of  print. 
Yet  no  library  can  be  complete  without  it,  for  no  similar 
collection  of  cases  reported  from  term  to  term  wears  more 
justly  the  impress  of  acknowledged  authority.  Some  bran- 
ches of  the'law  were  peculiarly  subject  to  judicial  investiga- 
tion during  the  period  of  these  reports.  Marine  Insurance 
may  be  named  as  one ;  for  most  of  the  leading  doctrines  of 
that  learning  were  comprehensively  examined  and  accurate- 
ly discussed. 

The  frequent  calls  upon  the  publishers  for  this  work, 
by  members  of  the  profession,  from  all  parts  of  the  country, 
have  induced  them  to  pu1>lish  a  second  edition,  which  the 
editor  ventures  to  hope  has  been  made  more  extensively 
useful  by  many  references  to  the  English  and  American 
authorities. 

The  editor  has  bestowed  much  labor  upon  the  annotations 
yet  he  has  not  sought  more  than  to  present  in  a  compendi- 
ous form,  and  from  those  obvious  sources  of  reference  which 
are  near  to  every  lawyer's  hand,  the  leading  authorities  that 
bear  directly  and  collaterally  upon  each  principal  case* 
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He  has  also  carefully  compared  each  case  with  the  origi- 
nal  notes  of  Judge  Radcliff,  and  in  a  number  of  instances 
ventured  to  re-vrite  and  amplify  the  marginal  notes  of  Mr. 
Johnson,  but  only  where  they  seemed  inaccurate  or  failed  to 
present  an  abstract  of  the  case  sufficiently  large  to  answer 
the  convenience  of  the  profession. 

The  cases  which  are  added  from  the  MSS.  of  Judge  Rad- 
cliff  are  reserved  for  publication  in  the  third  volume,  and  the 
editor  will  there  refer  to  the  peculiar  circumstances  under 
which  they  are  brought  before  the  public. 

In  conclusion  the  editor  may  truly  say,  that  this  work  has 
been  achieved  beneath  the  pressure  of  many  engagements, 
both  personal  and  professional,  and  therefore  while  it  is  not 
in  any  high  degree  satisfactory  to  him,  he  knows  it  must  be 
still  less  so  to  those  who  have  no  motive  to  judge  it  elseway 
than  by  its  merits.  To  such  he  appeals  in  the  language  of 
Fitzherbert,  Ne  nwy  reproues  sauns  cause  car  mon  entent 
est  de  ban  ammar. 


PREFACE 

TO   THE   FIRST   EDITION. 


Thb  following  cases  comprehend  the  decisions  of  the 
Supreme  Court  and  the  Court  for  the  Correction  of  Errors, 
from  January  term  1799,  to  January  tenn  1803,  soon  after 
which  the  first  regular  reports  were  published.  The  profession 
to  whose  candor  they  are  submitted,  are  thus  put  in  possession 
of  an  unbroken  series  of  the  adjudications  of  our  higher 
courts,  from  the  year  1799,  inclusive,  to  the  present  time. 

Should  it  be  asked  why  these  reports  did  not  commence 
at  an  earlier  period,  it  is  answered,  because,  except  in  a  few 
cases  to  be  found  in  the  notes  or  at  the  end  of  the  last  volume, 
sufficient  materials  could  not  be  obtained  for  an  authentic 
and  satisfactory  account  of  the  decisions  prior  to  that  time ; 
and  imperfect  or  inaccurate  reports  of  judicial  determinations, 
are  justly  to  be  reprobated  as  the  bane  of  legal  science. 

In  the  following  reports,  the  facts  in  each  cause  are  stated 
from  the  eases  and  paper-books  delivered  to  the  judges 
on  the  argument,  and  from  the  affidavits  and  records  filed 
with  the  clerks  of  the  court.  The  opinions  of  the  judges  are 
taken  from  their  own  manuscripts,  and,  in  almost  every 
case,  are  given  exactly  as  they  were  pronounced.  They 
may,  therefore,  be  relied  on  as  faithfully  and  truly  stated, 
and  as  possessing  all  the  authoritity  that  can  be  derived  from 
the  sanction  of  those  by  whom  they  were  delivered.  For 
obvious  reasons,  the  arguments  of  counsel,  except  in  a  very 
few  instances,  are  not  inserted.  No  decision  of  any  import- 
ance, either  on  account  of  the  principles  it  involved,  or 
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which  might  tend  to  elucidate  the  practice  of  the  court,  has 
been  intentionally  omitted.  Those  who,  by  long  study  and 
experience,  have  become  familiar  with  the  principles  of  law 
and  the  decisions  of  English  courts,  may  be  inclined  to 
think  that  too  many,  rather  than  too  few  cases  are  inserted. 
But,  notwithstanding  the  declaration  in  the  constitution,  no 
lawyer  can  pronounce,  with  absolute  certainty,  that  the 
principles  he  has  learned  from  the  English  jurists,  or  the 
opinions  of  English  judges,  however  accomplished  and 
venerable,  are  the  law  of  this  state,  until  they  have  been  re- 
cognized and  sanctioned  by  our  own  courts. 

It  is  proper  to  mention,  although  generally  known,  that  a 
gentleman,*  who  sat  on^the  bench  of  the  Supreme  Court, 
during  the  period  of  these  reports,  had  intimated  his  inten- 
tion of  publishing  its  decisions ;  but  the  increasing  duties  of 
a  laborious  profession  which  he  had  resumed,  not  affording 
sufficient  leisure  for  the  completion  of  the  work,  so  soon  as 
the  impatience  of  the  bar  demanded,  he  relinquished  the  un- 
dertaking, and  offered  his  assistance  to  the  present  reporter 
who  had  been  previously  solicited  to  engage  in  its  execution, 
and  who  takes  this  occasion  to  acknowledge  his  obligations 
to  that  gentleman,  not  only  for  the  free  use  of  his  manuscripts, 
but  for  the  trouble  he  has  taken  in  perusing  many  of  the 
proof  sheets.  To  the  rest  of  the  judges  also,  he  has  to  ex- 
press his  thanks  for  the  obliging  and  liberal  communication 
of  their  notes  and  written  opinions,  and  for  every  information 
which  was  desired,  in  the  prosecution  of  the  work. 

•  Jacob  Radeliff,  Esquire,  who  was  appointed  one  of  Uie  judges  of  Uie  Su- 
preme Court,  in  January,  1799,  and  resigned  his  seat  in  January,  1804. 
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NAMES 


CHANCELLOES  OF  THE  STATE  OP  NEW  YORK, 


PROM  1777  TO  1808. 


Robert  R.  Livingston,  Esq.  appointed  October  17, 1777. 

tt^  la  coDsequeDce  of  his  having  accepted  and  exercised  the 
oflSce  of  Secretary  of  Foreign  Affairs,  under  the  United 
States,  which  he  had  lately  resigned,  doubts  were  enter- 
tained, whether  the  office  of  Chancellor,  held  by  him,  had 
not  thereby  become  vacant,  and  he  was  re-appointed 
Chancellor,  June  22, 1783. 

(a)  John  Lansing,  jun.  Esquire,  appointed  October  28, 1801. 

(a)  In  the  place  of  Chancellor  LivivgHon,  who  resigned,  on  being  ap- 
pointed maniater  of  the  United  Statea  to  France. 


C 


NAMES 

OF  THE 

JUDGES  OF  THE  SUPREME  COURT  OF  JUDICATURE, 

OF    THK 

fiTATE   OF  NEW  YORK, 
FROM  1777  TO  1808. 


John  Jay,  Esq.  Chief  Justice,  appointed  October  17, 1777. 
Robert  Yates,  Esquire,  puisne  Judge^  October  17, 1777. 
John  Sloss  Hobart,  Esq.      «  "  "        •'      " 

(6)  Richard  Morris,  Esq.,  Chief  Justice,  October  23, 1779. 

(c)  Robert  Yates,  Esq.  Chief  /u^^ice,  September  28, 1790. 
John  Lansing,  juti.  puisne  Judge,  "  **      " 

(d)  Aaron  Burr,  Esq.,  puisne  Judge,  October  2,  1792. 
Morgan  Lewis,  Esq.,  puisne  Judge,     December  21,  1792. 

(e)  Egbert  Benson,  Esq.,  puisne  Judge,  January  29,  1794. 
James  Kent,  Esq.,  puisne  Judge,  February  6,  1798. 
(/)  John  Lansing,  jun.  Esq.CAie/'/M^/tce,  February  15, 1798. 

(b)  In  the  place  of  Mr.  Chief  JoiUce  Jay,  who  resigned. 

(c)  In  the  place  of  Mr.  Chief  Joatice  Morris,  who  arrived  at  the  age  of 
nxty  years. 

{d)  Mr.  Burr  did  not  accept  the  appointment. 

(f)  Being  the  ^t A  judge  ;  the  court  before  consit«ted  of  four  jadgesonly. 
He  resigned  his  seat  on  the  bench,  on  being  appointed  a  judge  of  the  circuit 
court  of  the  United  States,  in  March,  1801. 

(/)  In  the  place  of  Mr.  Chief  Justice  YaUt,  who  having  arrived  at  the 
age  of  sixty  yeart,  his  seat  became  vacated  by  the  limitation  expressed  in  the 
constitution  of  the  state.     (Art.  XXIV.) 


JUDGES  OF  THE  SUPREME  COURT.  xix 

(g)  John  Cozine,  Esq.,  puisne  Judge^  appointed  August  9, 

1798. 
(A)  Jacob  Radcliff,  Esq.  puisne  Judgej  December  27, 1798. 
(f)  Morgan  Lewis,  Esq.  Chief  Justice,  October  28,  1801. 
Brockholst  Livingston,  Esq.puisne  Judge,  Jan.  8, 1802. 
Smith  Thompson,  Esq.  "        "         "      "    " 

(k)  Ambrose  Spencer,  Esq.  puisne  Judge,  Feb.  3,  1804. 
(I)  James  Kent,  Esq.  Chief  Justice,  July  2,  1804. 

Daniel  D.  Tompkins,  Esq.  puisne  Judge,       "    "      " 
(m)  William  W.  Tan  Ness,  Esq.  puisne  Judge,  June  9, 1807. 
(n)  Joseph  C.  Yates,  Esq.  puisne  Judge,  February  8, 1808. 


ATTORNEYS  GENERAL. 

Egbert  Benson,  Esq.  Attorney  General,  appointed  January 

15,  1778. 
Richard  Varick,  Esq.  May  14,  1789. 

Aaron  Burr,  Esq.-  September  29,  1789. 

Morgan  Lewis,  Esq.  November  8,  1791. 

Nathaniel  Lawrence,  Esq.  December  24,  1792. 

Josiah  Ogden  Hoffman,  Esq.  November  30,  1795. 

Ambrose  Spencer,  Esq.  February  3,  1802. 

John  Woodworth,  Esq.  February  3, 1802. 

Matthias  J5.  HUdreth,  March  18,  1808. 

{g)  He  died,  on  the  16th  of  September,  1798,  before  he  had  taken  his  seat 
on  the  bench. 

(A)  He  reeijrned  his  seat  in  January,  1804. 

(t)  In  the  place  of  Mr.  Chief  Justice  Lannngt  appointed  Chancellor. 

{k)  In  the  place  of  Mr.  Jostice  Radclif,  who  reeigrned. 

(I)  In  the  place  of  Mr.  Chief  Justice  Ifetot«,  elected  governor  of  tfie  state. 

(m)  In  the  place  of  Mr.  Justice  Livingttont  appointed  a  judge  of  the  su- 
preme court  of  the  United  States. 

(»)  In  the  place  of  Mr.  Justice  TompkiM,  elected  governor  of  the  state. 
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Seton,  Maitland  &  Co.  against  Low. 

In  an  action  on  a  policy  of  insanncay  from  New  York  to  the  Havana  on  "  all 
kinds  of  lawful  goodgladeii"  4u.  it  was  held,  that  articles  contraband  of  war, 
were  lawful  goods,  within  the  meaning  of  the  policy ;  that  goods  not  pro- 
hibited by  the  positiye  law  of  the  country  to  which  the  veasei  belongs,  are 
lawful ;  and  that  the  msnred  are  not  bound  to  disclose  to  the  insurer,  that 
the  goods  insured  are  contraband  of  war.  (a) 

Benson,  J.  dissented. 

A  neutral  nation  is  under  no  moral  obligation  to  abandon  or  abridge  its  trade, 
in  consequence  of  war  between  two  others — yet  a  belligerent  may  seize 
and  confiscate  contraband  goods  upon  the  principle  of  self-defence.  Per 
Kent,  J. 

It  is  a  general  and  a  just  principle  that  every  fact  in  the  knowledge  of  the  ana- 
red  which  enhances  the  ordinary  risk  and  which  would  if  disclosed  enhance 
the  premium,  ought  to  be  communicated  to  the  nnderwriten.  fiat  the 
principle  is  limited  to  circumstances  which  the  underwriter  is  not  presumed 
to  know  nor  bound  know.    Per  Kent,  J. 

This  was  an  action  on  an  open  policy  of  insurance, 
dated  the  3d  of  May,  1797,  upon  "  all  kinds  of  lawful 
goods  and  merchandizes,^^  on  board  the  brig  Hannah,  from 
New  York  to  the  Havana.  The  sum  of  16,000  dollars  was 
subscribed  by  the  defendant,  as  President  of  the  United 
Insurance  Company,  at  a  premium  of  eight  per  cent.  The 
insurance  was  averred  to  have  been  made  for  the  benefit 

(a)  Slndmore  ^  Skidmore  v.  DetdoUy,  infra,  vol.  3,  p.  77.  Jukel  r.  ItAtNc- 
lander,  id.  130.    S.  C.  in  enor,  id.  487. 
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of  Manuel  Galbore  De  Silva,  and  the  loss  stated  to  have 
been  by  capture,  by  his  Britannic  Majesty's  sloop  of  war  the 
Swallow, 

The  action  was  tried  before  Mr.  Justice  Hobart,  at  the 
circuit,  held  in  the  city  of  New  York,  when  a  verdict  was 
found  for  the  plaintiffs,  for  the  sum  of  15,406  dol- 
[•2]  lars,  •subject  to  the  opinion  of  the  court,  on  the  fol- 
lowing case. 

The  plaintiffs,  on  the  2d  day  of  May,  1797,  wrote  ^to 
the  company,  whereof  the  defendant  was  president,  the 
following  note :  <'  The  company  will  please  to  effect  in- 
surance on  the  brig  Hannah,  W".  R.  M'CoUey,  master, 
from  New  York  to  the  Havana,  viz.  4000  dollars  on  the 
ves^l  out  and  home,  valued  at  the  sum  of  ,  and 

16,000  dollars  on  the  cargo,  fiot  toarranted,  but  shipped  by 
and  in  the  name  of  their  obedient  humble  servants,  Setouy 
MaUland  4*  Co." 

On  receiving  this  order,  the  policy  was  effected,  for  the 
sum  and  at  the  premium  therein  mentioned.  No  disclo- 
sure was  made  to  the  company,  at  the  time  of  obtaining 
the  insurance,  of  the  nature  of  the  cargo,  nor  who  was  the 
owner,  nor  were  any  questions  asked  by  the  insurers  on 
those  points.  The  plaintiffs  and  defendant  resided  in  New 
York.  One  of  the  plaintiffs,  William  M.  Seton,  was  a 
member  of  the  company.  On  the  17th  of  March,  1797, 
the  governor  of  the  Havana,  by  proclamation,  permitted  the 
following  articles  to  be  imported  into  that  place,  in  Ameri- 
can vessels,  of  which  description  was  the  Hannah,  namely, 
all  kinds  of  eatables,  (except  cod  fish  and  flour,)  Britannias, 
Creas,  ticklenberghs,  platillas,  Russia  duck,  checks,  twine, 
nails  and  cordage.  The  plaintiffs,  pursuant  to  the  above 
mentioned  proclamation,  obtained  a  written  permission  from 
the  consul  of  his  Catholic  Majesty  for  the  state  of  New 
York,  signed  the  5th  of  May,  1797,  for  the  captain  of  the  said 
brig  to  proceed  from  New  York  to  the  Havana,  with  her  car- 
go, and  the  permit  enumerated  every  article  of  which  the 
cargo  consised.  The  cargo  of  the  Hannah  belonged  to  the 
said  Manuel  Galbore  de  Silva,  a  Spanish  subject,  and  con- 
sisted of  the  following  articles :  viz.  Britannias,  Silesia, 
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Creas,  ravens  duck,  ticklenberghs,  platillas,  Russia  duck, 
Russia  sheeting,  cordage,  ratlines,  checks  and  twine.  The 
Hannah  was  captured,  and  carried  into  New  Provi- 
dence, where  the  cargo  was  libelled,  and  a  decree  *pro-  [*3] 
noanced  by  the  court  of  the  vice  admiralty,  "con- 
demning, as  lawful  prize,  the  ravens  duck,  ticklenberghs, 
Russia  duck,  cordage,  ratlines  and  twine,  as  being  shipped 
by  the  plaintiffs,  citizens  of  the  United  States,  contrary  to 
their  neutrality,  and  the  treaty  of  amity,  commerce  and  navi- 
gation, between  Great  Britain  and  the  United  States,  and  as 
being  articles  contraband  of  war,  and  such  as  may  serve  for 
the  equipment  of  vessels,  and  as  by  the  said  treaty  are  de- 
clared to  be  just  objects  of  confiscation,  whenever  attempted 
to  be  carried  to  an  enemy."  And  with  respect  to  the  re- 
maining cargo  on  board,  the  judge  of  the  said  court  de« 
creed  as  follows :  "  From  the  peculiarity  of  the  marks, 
the  initial  letters  of  the  consignee  and  of  Manuel  Galbore 
de  Silva,  a  Spanish  passenger  on  board  the  said  vessel,  who 
was  lost  overboard,  and  more  especially  from  the  direct  con- 
tradiction in  the  examinations,  on  oath,  of  William  Rey- 
nolds, M'Colley,  the  master,  and  John  MillhoUand,  the  mate 
of  the  said  brigantine,  the  former  declaring  that,  to  the  best 
of  his  knowledge,  they  belong  to  Messrs.  Seton  &  Maitland, 
merchants  in  New  York,  and  citizens  of  the  United  States 
of  America,  that  he  believes  the  said  cargo  did,  at  the  time 
of  shipping,  and  will,  if  landed  in  the  Havana,  become  their 
property,  and  that  the  said  passenger  had  no  concern  or 
property  whatever  in  the  said  vessel  and  cargo,  and  the  lat- 
ter, as  positively  declaring,  that  he  imagines  the  whole  cargo 
belonged  to  the  said  Spanish  passenger,  a  partner  of  the  said 
consignee,  as  be  bad  been  informed  by  the  said  master,  and 
which  opinion  is  supported  by  Messrs.  Maitland,  Howell  & 
Co.  ship  chandlers,  coming  on  board  the  said  vessel,  to  get 
pay  for  some  outlandish  cordage,  sold  to  the  said  passenger 
by  them,  and  on  which  he  had  received  the  drawback,  and 
that  he  believes  the  said  goods,  if  landed  in  the  Havana, 
would  really  belong  to,  and  become  the  property  of  the  said 
passenger  and  consignee ;  wherefore,  I  am  doubtful  who  are 
the  real,  true  and  absolute  owners  of  the  said  last  mentioned 
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goods ;  I  do,  therefore,  further  decree,  that  one  hun- 
[•4]  dred  days  from  the  •date  hereof  (which  was  the  7th 
of  July,  1797)  be  allowed  the  said  Seton,  Maitland  & 
Co.  to  prove  their  real,  true  and  absolute  property  in  the 
aforesaid  goods,  last  enumerated,  to  the  satisfaction  of  this 
court ;  and  that  on  the  claimant  giving  good  and  sufficient 
security  for  the  appraised  value  of  the  said  goods,  and  to 
abide  the  final  decree  of  the  said  court,  respecting  the  said 
goods,  the  same  to  be  delivered  up  to  the  said  claimant ;  and, 
lastly,  I  condemn  the  claimant  in  the  costs  occasioned  by 
the  interposition  of  his  claim." 

The  plaintiffs,  on  receiving  intelligence  of  the  capture 
and  proceedings  above  mentioned,  or  shortly  thereafter,  to 
wit,  on  the  22d  day  of  August  last,  abandoned  to  the  com- 
pany, the  cargo,  and  delivered  to  them  the  usual  proofs  of 
interest  and  loss.  It  was  admitted  that  the  articles  which 
were  condemned  as  contraband  of  war,  were  the  cause  of 
the  capture  and  detention.  The  whole  property  on  board, 
including  commissions  and  premiums  of  insurance,  amount- 
ed to  15,388  dollars  and  88  cents.  It  was  also  admitted, 
that  ticklenberghs  do  not  lisually  serve  for  the  equipment  of 
vessels,  although,  from  necessity,  sails  are  sometimes  made 
of  them. 

The  points  which  were  stated  in  the  case  by  the  counsel, 
were  as  follows:  1.  Whether  the  plaintiffs  were  entitled 
to  recover  for  a  total  loss  ?  If  the  court  should  be  of  that 
opinion,  judgment  should  be  entered  on  the  verdict,  as  it 
stood. 

2.  Whether  the  plaintiffs  were  entitled  to  recover  only 
for  the  goods  which  were  not  condemned  as  contraband  of 
war,  and  under  this  head,  whether  the  ticklenberghs  were 
properly  condemned  as  such  I  If  the  court  should  be  of 
opinion,  that  the  plaintiffs  were  entitled  to  recover  for  the 
articles  last  mentioned,  and  also  for  the  ticklenberghs,  as 
not  being  contraband,  and  being  improperly  condemned  as 
such,  then  a  verdict  should  be  entered  for  the  sum  of  8497 
dollars,  and  six  cents  costs,  and  judgment  accordingly.  But 
if  the  court  should  be  of  opinion,  that  the  ticklenberghs  were 
justly  condemned  as  contraband  of  war,  and  that  the  plain- 
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tiflfe  •were  entitled  to  *  recover  only  for  the  articles    [•S] 
which  were  not  condemned  as  such,  then  the  verdict 
was  to  be  entered  for  the  sum  of  6S04  dollars,  and  six  cents 
costs,  and  judgment  accordingly. 

3.  If  the  .court  should  be  of  opinion,  that  the  plaintiffs  were 
not  entitled  to  recover  any  part  of  the  sum  insured,  that  then 
the  jndgment  should  be  entered  for  the  defendant. 

Kent,  J.  Two  questions  were  raised,  on  the  argument  in 
this  case. 

1.  Whether  the  contraband  goods  were  lawful,  within  the 
meaning  of  the  policy. 

2.  If  lawful,  whether  the  assured  were  bound  to  disclose 
to  Uie  defendant  the  fact,  that  part  of  the  cargo  was  contra- 
band of  war. 

On  the  first  point,  I  am  of  opinion,  that  the  contraband 
goods  were  lawful  goods,  and  that  whatever  is  not  prohibit- 
ed to  be  exported,  by  the  positive  law  of  the  country,  is  law- 
ful. It  may  be  said,  that  the  law  of  nations  is  part  of  the 
municipal  law  of  the  land,  and  that  by  that  law,  (and  which, 
so  far  as  it  concerns  the  present  question,  is  expressly  incor- 
porated into  our  treaty  of  commerce  with  Great  Britain,)  con- 
traband trade  is  prohibited  to  neutrals,  and,  consequently, 
wilawful.  This  reasoning  is  not  destitute  of  force,  but  the 
fact  is,  that  the  law  of  nations  does  not  declare  the  trade  to 
be  unlawful.  It  only  authorizes  the  seizure  of  the  contra- 
band, articles  by  the  belligerent  powers ;  and  this  it  does  from 
necessity.  A  neutral  nation  has  nothing  to  do  with  the  war, 
and  is  under  no  moral  obligation  to  abandon  or  abridge  its 
trade ;  and  yet,  at  the  same  time,  from  the  law  of  necessity, 
as  Vattel  observes,  the  powers  at  war  have  a  right  to  seize 
and  confiscate  the  contraband  goods,  and  this  they  may  do 
from  the  principle  of  self-defence.  The  right  of  the  hostile 
power  to  seize,  this  same  very  moral  and  correct  writer  con- 
tinues to  observe,  does  not  destroy  the  riglit  of  the  neutral  to 
transport.  They  are  rights  which  may,  at  times,  reciprocal- 
ly clash  and  injure  each  other.  But  this  collision  is  the  effect 
of  inevitable  necessity,  and  the  neutral  has  no  just  cause  to 
complain.    A  trade  by  a  neutral,  in  articles  contraband  of 
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[•6]  *war,  is,  therefore,  a  lawful  trade,  though  a  trade^  from 
necessity,  subject  to  incoDvenience  and  loss.(a) 
With  respect  to  the  second  question,  the  reason  of  the 
rule  requiring  due  disclosure  of  all  facts,  within  the  know- 
ledge of  either  party,  is  to  prevent  fraud,  and  encourage  good 
faith.  It  is  a  principle  of  universal  law,  and  applicable  to  all 
contracts,  that  every  material  ingredient  in  the  contract  must 
be  disclosed  and  made  known  to  both  parties,  otherwise,  they 
make  a  contract  different  from  the  one  they  intended.  There 
are,  however,  certain  circumstances,  appertaining  to  every 
contract,  which  each  party  is  presumed  to  know,  and  need 
not  be  told.  In  making  a  contract  of  insurance,  it  was  laid 
down  by  the  English  court  of  K.  B.  in  the  case  of  Carter  v. 
Boehm,  (3  Burr.  1905,)  that  the  underwriter  is  bound  to 
know  any  cause  which  may  occasion  natural  perils,  as  the 
season  of  the  year,  the  peculiar  danger  of  the  voyage,  from  its 
course,  ^he  prevalent  winds,  and  the  like.  He  is,  also,  bound 
to  know  what  may  occasion  polithal  perils,  as  the  state  of 
war  between  states,  and  the  various  operations  of  war.  If  an 
underwriter  insure  a  private  ship  of  war,  he  need  not  be  told 
of  secret  expeditions,  &c.  for  he  is  bound  to  know,  that  •such 
are  the  presumed  destinations  of  such  vessels.  All  matters 
of  general  notoriety  and  speculation,  every  party  is  bound  to 
know,  at  his  own  peril.    These  principles  I  have  kept  in 

(a)  Mr.  Phillips  in  his  TreatiBo  on  the  law  of  Iniuranca,  intimatea  that  tho 
trading  in  articles  contraband  of  war  is  illegal  by  the  law  of  nations  which 
forms  part  of  them  unicipal  law  of  every  state  ;  and  that  the  property  cannot 
therefore  be  the  lawful  sabject  of  insurance  even  in  a  neutral  state.  Phillips 
on  Insurance  (1st  ed.)  39,  but  the  doctrine  of  the  text  is  supported  by  Vattel 
B.  3  c.  7,  sec.  Ill,  and  adhered  to  by  Chancellor  Kent  in  his  Commentaries^ 
vol.  3,  p.  267,  268,  and  vol.  I.  p.  142. 

In  Pond  V.  Smith,  4  Conn.  Rep.  297,  a  trade  by  a  neutral  in  goods  contra- 
band of  war  was  held  not  to  be  illegal, "therefore  a  demand  arising  out  of  a 
voyage  from  the  United  States  the  object  of  which  was  to  sell  the  cargo,  eon- 
sisting  of  fire  arms  and  munitions  of  war  to  either  of  two  belligerent  powen 
with  whom  the  United  States  were  at  peace,  or  to  any  other  persons  was  held 
not  to  be  illegal,  although  such  cargo  was  undoubtedly  contraband  of  war  and 
liable  to  confiscation  by  either  of  the  belligerent  powers.  See  also  the  judg- 
ment of  Ch.  Justice  Panons  in  Riehardwn  v.  Maine  F.  ^  M,  /n*.  C^  S 
Mass.  Rep.  102,  114,  115.  See  also  the  Sataisnma  Trinidad  and  the  St. 
Andre,  7  Wheaton,  283,  and  Barker  v.  Blakee,  9  East,  283. 
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Tiew^  and  brought  into  application,  in  my  reflections  on  the 
present  case. 

An  American  underwriter,  we  will  suppose,  subscribes  a 
policy  on  a  foreign  voyage,  in  a  time  of  profound  peace,  and 
he  r^^lates  the  premium  accordingly.  It  then  happens,  that 
a  war  breaks  out  between  the  United  States  and  Spain,  for 
instance,  and  he  is  called  upon  again  to  underwrite.  The 
risk,  undoubtedly,  is  greatly  enhanced,  because  the  United 
States  are  now  a  party  in  the  war^  but  this  is  a  fact  of  public 
notoriety,  a  political  peril,  which  the  underwriter  is  presumed 
to  know,  and  it  need  not  be  disclosed  to  him.  We  will  sup- 
pose, however,  that  instead  of  a  war  between  the  United 
States  and  Spain,  a  war  ^breaks  out  between  Spain  and  [*7] 
some  other  power  in  Europe.  This  is  a  fact,  also,  of 
a  public  nature,  which  need  not  be  told.  The  underwriter 
is  presumed  to  know  it  and  its  consequences,  in  relation  to 
the  trade  of  his  own  country,  as  well  as  to  that  of  all  others. 

The  United  States  are  not  now  a  party  to  the  war.  A 
new  and  different  relation,  or  character,  arises,  the  character 
of  a  neutral  power.  In  the  one  case,  the  trade  of  the 
United  States  is  greatly  exposed  by  the  depredations  of  its 
enemy :  in  the  other  case,  its  trade  is  in  a  much  less,  though 
in  some  degree,  exposed  by  the  interfering  rights  of  the  bel- 
ligerent powers.  But  in  the  one  case  as  well  as  in  the  other, 
the  insurer  is  presumed  to  know,  and  to  contemplate  the 
risk,  because  it  is  a  peril  inevitably  arising  from  the  state  of 
wcr.  . 

A  war  between  foreign  powers,  as  I  have  already  observed 
forms  no  lawful  impediment  to  the  universality  of  the  neu- 
tral trade.  The  neutral  may  carry  on  his  customary  trade 
as  before,  without  discrimination.  The  law  does  not  infer, 
and  the  insurer  has  no  right  to  infer,  a  diminution,  or  abridg- 
ment, of  the  neutral  trade,  in  consequence  of  a  foreign  war, 
because,  the  neutral  is  under  no  moral  or  legal  obligation  to 
abridge  it.  The  presumption  will  be,  that  the  neutral  trades, 
as  usual,  without  any  regard  to  the  accidental  circumstances 
of  a  war  abroad,  and  without  rejecting  any  part  of  his  cus- 
tomary cargo,  though  a  certain  species  of  it,  under  the  de- 
scription of  articles  contraband  of  war^  is  exposed  to  seizure, 
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by  coming  in  collision  with  certain  rights  of  necessity  crea- 
ted by  the  war.  Underwriters  are  to  presume  the  trade  to  be 
in  its  unfettered  state,  and  to  take  the  risk  of  the  interfering 
rights  I  have  mentioned.  As  in  the  former  case  of  a  war,  in 
which  the  United  States  are  a  party,  the  assured  can  always 
diminish  the  premium  consequent  on  the  extraordinary  risk, 
by  a  warranty  that  the  property  is  neutral ;  so,  in  the  latter 
case,  of  a  war  abroad,  increasing,  by  necessary  consequence, 
the  risk  in  a  smaller  degree,  the  assured  can  always  diniinish 

the  premium  attached  to  such  increased  risk,  and 
[*8]     "reduce  it  to  the  standard  of  a  peace    premium,  by 

a  warranty  that  the  cargo  is  not  contraband  of  war. 

It  is  a  general  and  a  just  principle,  that  every  fact,  in  the 

knowledge  of  the  assured,  which  enhances  the  ordinary  risk, 

and  which  would,  if  disclosed,  enhance  the  premium,  ought 

to  be  communicated  to  the  underwriters.(a)    But  the  prin- 

(a)  Concealment  consists  in  the  suppreauon  of  any  fact  or  eircnmstanee 
material  to  the  risk,  or  that  can  possibly  influence  the  mind  of  any  prudent  and 
intelligent  insurer,  in  determining  whether  he  will  underwrite  the  policy,  or 
at  what  premium  he  will  underwrite  it»  and  equally  avoids  the  contract,  whe- 
ther it  he  the  effect  of  fraud,  negligence,  accident  or  mistake,  (thongh  it  be  a 
mere  rumor  or  report,  which  afterwards  turns  out  to  be  false.  Lynch  v.  HamiU 
ton,  3  Taunt.  37.  Lynch  ▼.  Dunsford,  13  East,  494.)  Carter  ▼.  Boehm, 
IW.  Black.  594.  Burr.  1909.  Marshall  on  Insurance,  465.  FUlisy.Brulton, 
Park  on  Insurance,  992.  Thompttm  v.  Buchanan,  4  Bro.  P.  C.  482.  Elton 
V.  Larkin»f  cited  infra,  St^toon  v.  Mom.  Ino.  Co.,  4  Mass.  R.  330.  Curry 
V.  Commonwealth,  10  Pick.  R.  535.  Bryant  v.  Ocean  Insurance  Co.  22  Pick. 
200.  Oliver  ▼.  Oreene,  3  Mass.  R.  133.  Stocker  v.  Merrimac  Ino,  Co.,  6 
Mass.  R.  220.  Fletcher  v.  Commonwealth  In;  Co.,  18  Pick.  R.  419.  Ely 
T.  HaUett,  2  Caines'  R.  57.  Howell  t.  Cin.  Ino.  Co.,  7  Ohio  R.  276.  The 
underwriter  is  not  bound  to  inquire  into  facts  which  he  may  suppose  material 
to  the  risk.  Baxter  v.  The  New  England  Ins.  Co.,  3  Mason  C.  C.  R.  96. 
But  the  insured  is  bound  to  disclose  to  him,  all  circumstances  which  may  throw 
the  smallest  light  on  the  nature  and  periU  of  the  proposed  adventure,  with  the 
most  unreserved  candor  and  frankness.  Himely  v.  So.  Ca.  Ins.  Co.,  1  M.  Con. 
Rep.  154.  Though  mere  silence  concerning  a  material  fact  known  to  the  insu- 
rer, or  legally  presumed  to  be  within  his  knowledge,  if  no  inquiry  is  made  is  not 
concealment  to  avoid  the  policy.  Qreen  v.  Merchant's  Ins.  Co.,  10  Pick.  402. 
Thus  in  effecting  a  policy,  a  circumstance  of  intelligence  inserted  in  Lloyd's 
lists  need  not  be  communicated  to  the  underwriters,  however  important  it  may 
be  to  the  computation  of  the  risk.  For  it  is  to  be  presumed  within  their 
knowledge,  and  to  be  taken  into  account  Friers  v.  Woodhouse,  Holt,  572. 
And  see  McAndrew  v.  Bell,  1  Esp.  373.    See  however,  Sawtell  v.  Loudon, 
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ciple  is  limited  to  circumstances,  which  the  underwriter  is 
not  presumed  to  know,  nor  bound  to  know ;  and  if  my 
reasoning  be  good,  the  underwriter  is  presumed  to  know 
that  the  neutral  trade  undergoes  no  abridgment,  or  abandon- 
ment, in  wur ;  that  it  is  likely  to  consist  of  the  same  kind  of 
articles  in  war  as  in  peace,  and,  consequently,  that  the  nature 
of  the  cargo  need  not  be  disclosed. 

There  is  an  ingredient  in  the  present  case,  which  ought 
to  be  noticed,  as  deserving  of  consideration. 

The  cargo  was  shipped  to  the  Havana,  in  consequence  of  a 
proclamation  of  the  governor  of  that  place,  enumerating  cer- 
tain articles  by  name,  (and  of  which  articles  the  present  cargo 
consisted)  which  might  be  imported  in  American  bottoms. 
This  proclamation  was  a  public  act,  materially  affecting  the 
American  trade,  and  it  may  be  inferred,  that  it  was  publicly 
known.  If  that  be  the  case,  we  can  hardly  presume  other- 
wise than  that  the  defendants  in  this  suit  must  have  known, 
and  need  not  to  have  been  told,  that  the  carg9  of  the  Hannah 
consisted  of  particular  articles  enumerated  in  the  procla- 
mation. 

My  opinion,  accordingly  is,  that  judgment  be  rendered 

5  Taunt.  359  ;  1  Manh.  99.  Bat  the  anooancement  in  the  {oreiga.  lists  filed 
at  Lloyds,  of  the  sailing  of  a  ship  out  of  the  port  from  which  she  is  insured, 
does  not,  when  such  communication  is  material,  dispense  with  the  assured's 
disolosing  a  letter  received  from  his  captain  before  the  policy  is  efiected,  an- 
nooncing  the  day  of  his  intended  departore.  Elton  v.  Larkiru,  8  Bing.  198  ;  1 
M.  dt  Scott,  323 ;  5  Carr.  6l  Payne,  86, 385.  What  facts  within  the  knowledge 
of  the  assured  are  material,  is  matter  for  the  jury  exclusively  to  determine. 
N.  Y.  Fire  Ins.  Co,  v.  Welden,  12  Johns.  R.  16.  S.  C.  in  error,  id.  513. 
Livingston  t.  The  Maryland  Ine,  Co,,  6  Cranch,  274.  Richards  v.  Murdoch, 
10  B.  &  C.  527.  FUteher  v.  Commonwealth  Ins.  Co.,  10  Pick.  R.  535. 
Ingrahamv.  So.  Ca.  Ins,  Co.,  1  Tr.  Con.  Rep.,  707.  Though  where  a  policy 
was  effected  on  the  3d  of  Noyember,  on  the  ship  G.,  which  had  sailed  with 
the  ship  F.,  on  the  10th  of  October  previously,  which  latter  had,  with  the  un- 
derwriter's knowledge,  arrived  some  few  days  before ;  but,  the  insured  did  not 
communicate  the  fact  that  the  6.  and  F.  had  parted  company  in  a  gale  on  the 
21st  October.  The  court  granted  a  new  trial,  although  the  jury  had  found 
that  the  fact  was  not  a  material  one.  Westhury  y.  Aherdein,  2  Mees.  dc  Welsh. 
267.  The  opinion  of  underwriters,  whether  upon  certain  facts  being  commu. 
nicated  to  them,  they  would  have  insured  or  not  the  particular  voyage  may 
be  r*c(  ived  as  evidence.  Richards  v.  Murdoch,  cited  above,  S.  P.  Contra, 
Dttirell  V.  Bederley,  Holt,  283. 
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for  the  plaintiflb  as  for  a  total  loss  ;(a)  yet  ia  a  question  so 
important  to  the  interest  of  trade,  in  respect  to  which^  I 
have  met  with  no  pertinent  decision  in  the  English  law, 
1  regret  that  I  cannot  give  this  opinion,  without  some  he- 
sitation and  difficulty,  and  I  could  have  wished,  that  the 
usage  and  understanding  of  merchants,  on  the  subject  of 
this  kind  of  disclosure,  had  been  found,  and  thrown  into 
the  case. 
Lewis,  J.    The  grounds  of  opposition  to  the  claim  of  the 
plaintiffs  are : 
[*9]        *lst  That  the  assured  were  engaged  in  a  commerce 
illicit  by  the  treaty  of  amity,  commerce  and  navigation, 
between  the  United  States  and  Great  Britain. 

2d.  That  the  circumstance  of  the  goods  being  contra- 
band, ought  to  have  been  disclosed  to  the  underwriters. 

The  recovery,  if  any,  must,  io  my  opinion,  be  for  a  total 
loss;  for  if  the  plaintiffs  are  barred  on  either  of  these 
grounds,  it  will  go  to  the  whole  policy  ;  and  if  .they  are  in- 
sufficient, the  voyage  having  been  totally  defeated,  and  an 
abandondment  made,  the  plaintiffs  must  recover  the  whole 
amount  insured. 

According  to  Grotius  and  Bynkershoeck,  instruments  of 
war  are  alone  considered  as  contraband  of  war  by  the  gen- 
eral maritime  law  of  nations ;  and  when  going  to  a  port 
blockaded,  or  a  place  besieged,  are  liable  to  confiscation, 
upon  the  principle  of  its  being  illegal  to  supply  a  belligerent 
power,  with  articles  useful  only  in  war.  But  by  the  ordi* 
nances  of  France  of  1643  and  1684,  and  by  those  of  seve- 
ral other  commercial  countries  of  Europe,  they  are  to  be  paid 
for  when  they  are  the  property  of  a  neutral.  Great  Britain, 
in  the  reign  of  Queen  Elizabeth,  also  recognized  this  princi- 
ple. Hence  the  idea  of  illegality  has,  in  more  modern  times 
been  exploded,  and  the  doctrine  of  the  present  day  appears 
to  be,  that  the  only  effect  of  a  capture  and  condenmation  is, 
that  the  neutral  power,  by  demanding  compensation,  would 
avow  itself  a  party  to  the  war.    Articles  declared  contraband 

(•)  Burkir  t.  Beak€9,  9  East,  Sa^.    See  alio,  MuUett  v.  Skedden,  13  id. 
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by  particular  convention,  fall,  a  fortiori^  under  the  same 
rule.  The  ordinances  of  different  maritime  nations,  from 
whence  this  law  is  deduced,  are  founded  in  principles  of 
policy  adapted  to  the  particular  interests  of  each.  America 
has  none,  but  surely  her  courts  of  justice  have  a  right  to 
adopt  such  as  will  operate  mostfavorably  to  her.  The  treaty 
with  Great  Britain  is,  unquestionably,  the  law  of  the  land, 
but  it  by  no  means  follows  from  thence,  that  the  exportation 
of  articles  contraband  within  its  letter,  is  illegal,  in  such  a 
sense  as  to  render  an  insurance  on  them  void.  Were 
we  to  give  it  *that  construction,  similar  treaties  with  [*10] 
the  different  European  powers,  would  annihilate  our 
commerce ;  for  as  it  embraces  all  our  principal  exports,  the 
merchant  would  be  reduced  to  the  necessity  of  becoming  his 
own  insurer,  and  no  capitals  in  the  country  would  be  ade- 
quate to  the  iupport  of  such  a  mercantile  system.  Nor 
do  the  terms  lawful  goods,  introduced  into  the  policy,  in 
my  opinion,  in  any  wise  alter  the  case ;  for  I  cannot  consid- 
er them  as  having  relation  to  the  acquired  rights  of  any  for- 
eign country.  If  they  have  any  particular  reference,  it 
must  be  to  the  local  law  of  this  country.  Much  -reliance 
has  been  placed  on  the  authorities  cited  from  Yalin,  Emeri- 
gon  and  Pothier,  but  they  do  not  apply  to  the  case. 

They  treat  of  the  validity  of  an  insurance  on  goods,  the 
exportation  and  importation  of  which  are  forbidden  by  the 
laws  of  foreign  countries,  a  point  settled  both  in  England 
and  France  in  favor  of  its  validity ;  Yalin  and  Emerigon, 
subscribing  to  such  decision,  while  Pothier  is  of  a  different 
opinion.  I  do  not  think,  therefore,  that  oa  the  ground  of 
illegality,  the  underwriters  are  discharged.  (See  Marshall, 
48—65.) 

The  next  question  is,  whether  the  assured  were  bound  to 
disclose  the  nature  of  the  cargo ;  and  on  this  point,  I  con- 
fess, i  have  had  greater  doubts  than  on  the  other.  It  was 
assumed  as  a  position  by  the  defendant's  counsel,  that  the 
underwriters  were  not  bound  to  inquire,  but  that  the  assured 
were  bound  to  disclose  every  circumstance  that  had  a  tend- 
ency to  enhance  the  risk :  But  [  find  this  principle  no  where 
adopted,  except  so  far  as  relates  to  extrinsic  circumstances. 
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Were  it  to  extend  beyond  these,  surely  among  the  many 
adjadioations  in  the  Baglish  eourts,  something  of  the  kind 
would  be  met  witli,  but  it  is  admitted  that  no  such  case  is 
to  be  found.  It  may  then  be  iairly  inferred,  that  the  princi- 
ple does  not  exist.  Indeed,  it  would  be  highly  injurious  to 
that  nation,  for  it  would  destroy  all  foreign  insiifance.  which 
has  become  to  her,  and  probably  will  be  to  us,  an  important 
source  of  commercial  profit.  When  nations  are  at  war,  un- 
derwriters contemplate  captures  by  the  belligerent 
[*11]  powers,  And  take  premiums  adequate  *(o  every  risk. 
Where  they  wish  to  avoid  the  hazard  of  any  particu- 
lar risk,  they  guard  against  it  in  the  policy.  Thus  we  find 
warranties  introduced  for  their  protection ",  nor  has  the  argu- 
ment that,  had  the  insurers  known  the  nature  of  the  cargo, 
they  would,  probably^  bave  demanded  a  higher  premium, 
any  weight  with  me.  We  are  to  suppose  they  contemplated 
every  usual  risk ;  though,  probably,  had  the  nature  of  the 
cargo  been  disclosed  to  them,  and  been  found  to  consist  of 
articles  not  contraband  by  treaty,  they  might  have  demanded 
a  less  premium.  It  is  a  settled  principle,  that  the  assured  are 
not  bound  to  disclose  what  the  assurer  waives  to  be  informed 
of,  or  ought  to  know.  Here  was  a  vessel  bound  to  a  port 
with  which  we  had  not  a  free  trade.  The  voyage  was  un- 
dertaken, in  consequence  of  a  permission  granted  by  a  pro- 
clamation of  the  governor  of  Havana,  with  which  all  mer- 
cantile men,  it  must  be  presumed,  were  acquainted. 

The  cargo  consisted  of  the  very  articles  to  which  the  per- 
mission extended,  certain  species  of  provisions  excepted; 
here  then  was  sufficient  to  have  put  the  insurers  on  their 
guard,  and  if  they  did  not  choose  to  inquire,  it  is  presumable 
that  they  intended  to  take  the  risk.  If  the  doctrine  of  dis- 
closure is  to  be  extended  to  the  nature  of  the  cargo  of  a 
vessel,  where  are  we  to  stop  7  Must  it  not  take  place  in  every 
instance  ?  The  risks  will  be  as  various  as  the  commodities 
that  are  exported.  Gunpowder,  liquors,  oils,  saltpetre, 
money  and  jewels,  are  subject  to  greater  risks  than  provi- 
sions, yet  it  never  has  been  held,  that  a  disclosure  of  such 
articles  was  necessary.  It  may,  also  be  a  question,  in  the 
present  instance,  whether  there  was  an  increased  risk.    The 
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property  was  refused  to  be  warranted  neutral ;  the  infe- 
rence, therefore,  was  that  it  was  enemy's,  and  no  circum- 
stance could  increase  the  risk  of  capture.  The  flimsy 
covering  of  a  shipment  in  the  name  of  a  neutral,  con- 
sidering the  cupidity  for  capture  that  has  distinguished  all 
the  belligerent  powers,  hAs  never,  1  suspect,  proved  a  pro- 
tection. 

•My  opinion  therefore  is,  that  the  law  on  both  points,    [*12] 
is,  with  the  plaintiffs,  that  they  are  entitled  to  re- 
cover for  a  total  loss. 

Lansing,  Ch.  X  I  have  considered  the  objections  on  the 
part  of  the  defendant,  to  rest  on  these  grounds ; 

1st.  .That  the  concealment  of  the  circumstance  that  part 
of  the  cargo  was  contraband  of  war,  enhanced  the  risk  and 
vitiated  the  policy. 

2d.  That  this  was  a  contract  against  the  policy  of  the  law, 
and,  therefore,  void. 

3d.  That  the  treaty  with  Great  Britain,  which  was  the 
supreme  law  of  the  land,  inhibited  the  citizens  of  the  Uni- 
ted States,  fram  furnishing  the  enemies  of  that  kingdom 
with  ai  tides  contraband  of  war. 

It  may  be  useful  to  examine,  as  to  the  first  point,  what 
species  of  articles  are  comprehended  under  the  general 
terms  of  "all  kinds  of  lawful  goods  and  merchandises.'' 

On  the  argument,  no  authorities  were  introduced  which 
have  any  intimate  connection  with  the  subject.  The  rea- 
soning on  the  question,  was  from  general  principles  respect- 
ing the  nature  of  contraband  goods;  but  no«instances  of 
the  particular  application  of  those  cases,  even  remotely  analo- 
gous to  the  present,  were  given.  Whether  the  articles  al- 
leged to  be  contraband  of  war,  were  of  a  nature  to  require 
a  particular  specification,  may  be  collected  from  the  idea, 
which,  by  common  usage,  is  intended  to  be  conveyed,  by 
the  terms  lawful  merchandise. 

In  Magens,  (p.  9,  §  13,)  it  is  laid  down,  "  that  every  per- 
son, making  insurance,  tinder  the  general  expression  of 
"  merchandise,"  ought  not  to  conceal  any  thing  he  may  know 
to  deserve  a  greater  premium,  than  is  generally  given ;  and  for 
any  damage,  happening  to  goods  more  liable  to  it  than  others, 
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insured  at  a  low  premium,  the  insurer  ought  not  to  be  an- 
swerable, any  further  than  in  common  with  the  rest  of  the 
cargo,  not  subject  to  damage." 

In  sect  14,  he  observes,  <'  according  to  the  laws  of  several 
places,  such  things,  as  in  their  nature  are  soon  corrup- 
[*13]  tible  and  perishable,  or  contraband  goods^  which,  *in 
time  of  war  are  liable  to  conjfiscation,.  are  not  to  be  un- 
derstood, under  the  general  expression  of  merchandises."  He 
then  declares,  *'  that  the  ancient  ordinances  of  insurance,  made 
at  Amsterdam  and  Middleburgh,  allow  corn,  fruits,  and  a  nnm- 
ber  of  other  perishable  articles,  and  ammunition,  to  be  com- 
prehended under  that  expression,  but  that  those  of  the  city  of 
Rotterdam,  in  1721,  of  Amsterdam  in  1744,  and  the  French, 
Hamburgh  and  Prussian  ordinances,  require  particular  spe;- 
cifications  of  certain  articles,  as  not  comprehended  under  the 
general  expression  of  merchandise.  Among  these,  we  gene- 
rally find  ammunition,  and  other  articles  contraband  of  war. 

These  specifications  appear  to  have  varied  with  the  motives 
which  dictated  them,  so  as  to  present  them  subject  to  a  more 
extended  or  restricted  rule,  and  forcibly  lead  to  the  opinion, 
that,  independent  of  such  particular  regulations,  no  such  ex- 
ceptions would  exist. 

The  authorities  which  have  been  cited  in  the  course  of  the 
argument,  to  show  the  effect  of  a  concealment  of  material  cir- 
cumstances, resting  in  the  knowledge  of  the  assured,  appear 
to  me  not  to  apply  to  the  case.  They  have,  I  take  it,  no  re- 
lation to  the  quality  of  the  merchandise  ;  the  term  merchan- 
dise comprising  every  species  of  goods  of  whatever  quality. 
If  this  be  so,  the  assurer,  in  estimating  the  risk  he  insures 
against,  demands  a  premium,  in  every  instance,  for  the  great- 
er risk,  leaving  it  to  the  insured,  by  a  discovery  of  the  precise 
nature  and  quality  of  the  merchandise,  and,  by  correspondent 
stipulations,  to  diminish  the  risk,  and  reduce  the  premium. 
The  insurers  in  this  case  knew  the  destination  of  the  goods, 
and  that  the  vessel,  on  board  of  which  they  were  embarked, 
was  tK>und  for  the  Havana,  a  place  belonging  to  one  of  the 
belligerent  powers.  They  knew  that  the  goods  were  shipped 
by,  and  in  the  name  of  the  plaintifiis,  and  the  note,  in  conse- 
quence of  which  the  insurance  was  made,  contained  an  inti- 
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mation,  calculated  to  put  the  insurers  on  their  guard.     It 
mentioned,  that  the  insured  would  not  submit  to  a  wananty, 
and  the  insurers,  also,  probably  knew,  that  in  conse- 
quence of  the  ^proclamation  of  the  governor  of  the    [*14} 
Havana,  the  articles  which  were  actually   shipped, 
were  alone  permitted  to  be  imported  there.    With  all  this 
knowledge,  no  inquiries  were  made,  but  the  policy  was  un- 
derwritten, as  it  appears,  merely  on  the  application  of  the 
plaintiffs. 

But  it  has  been  alleged,  that  this  insurance  is  against  the 
policy  of  the  law,  and  also,  that  it  is  inconsistent  with  our 
treaty  with  Great  Britain.  Without  examining  the  extent  of 
this  principle,  it  will  be  sufficient  to  observe,  that  the  British 
treaty  does  not  impose  any  new  obligation  on  the  citizens  of 
tBe  United  States,  to  refrain  from  exporting  articles  contra- 
band of  war.  It  merely  defines  the  objects  which  shall  be 
considered  as  such,  in  cases  implicating  the  interests  of  the 
contracting  parties,  and  leaves  the  general  law  of  nations  to 
its  operation  in  regard  to  the  interception  of  such  articles,  on 
their  way  to  an  enemy's  port. 

By  the  law  of  nations,  articles  contraband  of  war,  if  the 
utmost  extent  of  the  doctrine  be  applied  to  this  case,  are  liable 
to  confiscation,  when  intercepted  by  the  subjects  of  any  of 
the  nations  at  war,  on  the  way  to  the  ports  of  their  enemies ; 
but  there  were  no  restraints  on  the  exportation  of  these  articles 
from  the  United  States,  and  certainly  none  could  exist  at  the 
port  of  destination,  as  the  proclamation  was  evidently  intend- 
ed to  invite  importations,  and  the  property  insured,  appeai:s 
to  have  belonged  to  a  Spanish  subject. 

In  a  nation  like  our  own,  engaged  in  extensive  commer- 
cial enterprises,  in  whioh  every  foreigner  may  export,  in  any 
vessel  of  the  United  States,  without  restriction  as  to  the  ob- 
jects of  exportation,  the  mere  circumsti^ice  of  the  policy  be- 
ing intended  to  attach  to  a  vessel,  sailing  from  a  port  in  those 
states,  in  my  opinion,  could  not  create  a  presumption,  that 
the  property  insured  was  American,  or  authorise  any  infe- 
rence to  that  effect.  The  policy  mighl,  for  aught  the  insurers 
knew,  or  could  infer,  from  the  natural  course  of  the  transac- 
tion, have  applied  wholly  to  goods,  the  property  of  the 
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[*15]  subjects  of  the  king  *of  Spain,  as  the  fact  appears  to 
have  been  in  the  present  case  :  And  a  circumstance,  to 
afford  some  color  for  a  presumption  of  that  kind  was,  that 
the  vessel  was  actually  destined  for  a  Spanish  port.  Upon 
the  whole,  as  far  as  I  have  been  enable  to  investigate  the 
principles  applicable  to  this  case,  and  from  my  reflections  on 
their  tendency,  I  am  of  opinion,  that  this  was  a  valid  policy, 
as  respected  the  goods,  contraband  of  war  ;  that  it  was  not 
necessary  to  inform  the  insurers  of  the  species  of  articles  in- 
tended to  be  insured  ;  and  that  the  proper  mode  of  guarding 
against  the  risk  of  including  articles  of  this  description,  in 
policies  of  insurance,  is  to  require  stipulations  from  the  insu- 
red, that  none  such  shall  be  comprised  in  the  cargo  to  be  in- 
sured. I  am,  therefore,  of  opinion,  that  the  plaintiffs  are  en- 
titled to  recover  for  a  total  loss. 

Bensoi^,  J.  dissented,  on  the  ground,  that  the  insured 
ought  to  have  disclosed  the  nature  of  the  goods,  or  that  they 
were  contraband. 

Radcliff,  J.   not  having    heard  the  argument  of  the 
cause,  gave  no  opinion. 

Judgment  for  the  plaintiffs.(a) 

B.  Livingston  and  Hoffman^   for  the  plaintiffs. 

HjLrison  and  Hamilton^  for  the  defendant. 

{a)  In  coDseqaeoce  of  the  above  decision  the  following  clause  was  added 
to  the  policies  of  insurance  used  in  New  York:  "It  is  also  agreed, 
that  the  property  be  warranted  by  the  assured,  free  from  any  charge, 
damage  or  loss,  which  may  arise  in  consequence  of  a  seizure  or  detention 
for  or  on  account  of  auy  illicit  or  prohibited  trade,  or  any  trade  in  articles 
contraband  of  war." 

In  the  case  of  Mayne  v.  Walter^,  (Park,  196,  Marshall,  356  ;)  Lord  Mans- 
field, and  the  court  decided,  that  the  insured  need  not  disclose,  that  the  ship 
bad  an  English  supercargo  on  board  ;  though,  by  a  French  ordinance,  the  ship 
was  condemned  for  that  reason.  In  Long  y.  Dvfft  (2  Bo».  &  Full.  309,) 
Lord  Eldon  left  it  to  the  jury  to  decide,  whether,  according  to  the  usage  of 
merchants,  it  was  the  duty  of  the  insurer,  to  satisfy  himself,  whether  the 
vessel  was  foreign  built,  and,  therefore,  not  entitled  to  be  registered,  nor  bound  to 
sail  with  convoy.  Though  this  greatly  increased  the  risk,  yet,  the  jury 
found  that  it  was  not  incumbent  ou  the  insured,  to  communicate  the  fact  to 
the  insurer,  and  the  court  of  common  pleas  decided,  that  the  point  was  proper- 
ly left  to  the  jury.  (Marshall,  353-356.)  But  Pothier  (Trait,  du  Contrat 
d*Assur.  196,)  is  of  opinion,  that  the  insured  cannot,  in  conscience,  be  silent 
as  to  a  fact  which  he  knows,  and  which,  if  known  to  the  insurer,  would 
have  considerably  increased  the  premium. 
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*LuDLOw  &  Ludlow  against  Dale.  [*16] 

In  an  action  on  a  policy  of  insorance  on  goods  warranted  American  property 
it  was  held,  that  the  sentence  of  the  admiralty  court  of  a  belligerent, 
condemning  the  goods  as  good  and  lawful  prize  to  the  captors,  was  con- 
elusive  evidence  as  to  the  character  of  the  property,  and  of  a  hreach  of, 
the  warranty  by  the  a88ured.(a) 

This  was  an  action  on  a  policy  of  insurance,  da- 
ted the  5th  day  of  November,  1795,  effected  by  the  plain- 
tiffs for  M.  Myers,  of  Norfolk,  in  Virginia,  on  the  cargo 
of  the  schooner  Paragon,  at  and  from  Aux  Cayes,  or  any 
other  port  in  Hispaniola,  to  any  port  in  the  United  States 
warranted  American  property.  The  plaintiff  declared  for 
a  total  loss,  by  capture,  made  by  the  British  ship  of  war 
called  the  Argonaut. 

The  cause  was  tried  before  Mr.  Justice  LewiSj  at  the  sit- 
tings, held  in  the  city  of  New  York,  after  October  term, 
1797,  when  the  defendant's  subscription  to  the  policy  was 
admitted,  and  also,  that  M.  Myers  was  a  citizen  of  the 
United  States,  resident  in  Virginia,  and  that  the  Paragon  was 
registered  agreeable  to  law,  at  Norfolk,  on  the  22d  day  of 
August,  1795,  as  the  sole  property  of  the  said  Hfyers. 

To  prove  the  interest  of  Myers,  the  plaintiffs  gave  in  evi- 
dence an  invoice  of  the  cargo,  dated  the  23d  day  of  January, 
1 796,  signed  Donato  Nathan,  and  also  a  bill  of  lading  of  the 
same  date  signed  by  the  master,  which  stated  the  cargo  to 
be  shipped  by  the  said  Nathan,  on  the  account,  and  at  the 
risk,  of  the  said  Myers.  From  the  invoice  and  bill  of  lading, 
it  also  appeared,  that  the  cargo  was  equal  in  value  to  the 
several  sums  underwritten  on  the  policy. 

It  vrts  further  admitted,  that  due  notice  of  the  loss  had 
been  given,  and  an  abandonment  made  to  the  defendant 

(a)  Vandenheuvel  t.  The  United  Inmtranee  Co.,  infra,  vol.  2,  127,  and  S* 
C.  in  error,  id.  451,  where  the  judgment  of  the  court  in  this  eaae  ia  reversed. 
Ooix  y.  Low,  infra,  341.  Johnston  t.  Ludlow,  1  Caines'  Cases  in  Error, 
zxiz.  Kemble  ▼.  Rhinelander,  infra,  vol.  3, 130.  Smithy,  WiUiame,  Gaines' 
Cases  in  Error,  117.  N,  Y.  Fireman* 9  /n#.  Co.  t.  DeWolf,  2  Cowen,  56. 
Ocean  /n#.  Co.  v.  Frandi,  2  Wend.  64,  per  Walworth,  Chancellor,  68,  69. 
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[*17]  *oii  the  31st  of  December,  1796.  It  appeared  also, 
that  the  Paragon,  was  captured,  while  prosecuting 
the  voyage  insured,  and  carried  into  Jamaica,  where  she 
was  condemned,  by  the  court  of  vice  admiralty  of  that 
island,  as  good  and  lawful  prize  to  the  captors. 

On  the  part  of  the  defendant,  a  copy  of  the  sentence  of 
condemnation  was  read  ;  other  evidence  was  also  offered,  to 
show  that  the  property  was  not  American,  but  belligerent^ 
and  that,  therefore,  the  warranty  had  not  been  complied 
with.  This  evidence  it  will  not  be  material  to  state,  since 
the  judgment  of  the  court  was  founded  on  a  principle  not 
connected  with  it 

A  verdict  was  taken  for  the  plaintiff  as  for  a  total  loss, 
subject  to  the  opinion  of  the  court  on  the  whole  case ;  and 
it  was  agreed,  that  if  the  court  should  be  of  opinion  with 
the  defendant,  a  judgment  as  in  case  of  nonsuit,  should  be 
entered. 

Hoffman  and  B.  Livingston^  for  the  plaintiffs. 

Harrison  and  Hamilton^  for  the  defendant. 

Kent,  J.,  delivered  the  opinion  of  the  court  Two  ques- 
tions  have  arisen  upon  this  case. 

1.  Whether  the  sentence  of  the  admiralty  court  pre- 
eludes  all  further  inquiry  respecting  the  neutrality  of  the 
property. 

2.  If  it  does  not,  then  whether  the  testimony  offered  ap- 
pears to  warrant  the  sentence  of  condemnation  at  Jamaica. 

I  shall  confine  my  self  to  the  consideration  of  the  first 
question,  because,  in  my  opinion,  it  will  govern  and  deter- 
mine the  case. 

It  is  a  clear  and  settled  principle  of  law,  that  the  sentence 
of  a  court  of  competent  jurisdiction,  as  to  the  direct  point 
under  decision,  is  conclusive  upon  all  other  courts  of  the 
state  within  whose  limits  it  is  pronoanced. 

Even  foreign  decrees,  without  sustaining  a  claim,  or  dis- 
missing it,  are,  from  a  regard  to  utility,  and  ex 
[*18]  comitate,  ^generally  received  and  held  binding  by  the 
regular  tribunals  of  all  other  nations,  in  which  the 
administration  of  justice  is  orderly  and  civilized.    (Mosely, 
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1.    Str.733.    1  Rep.  258,  260.    4  Term,  185,  192.    2  Ersk. 
Inst.  735.    2  Kaimes'  Eq.  365,  376.) 

But  the  sentences  of  foreign  courts  of  admiralty  are  espe- 
cially received  as  binding,  because  they  proceed  upon  gene- 
ral principles  of  the  law  of  nations,  applicable  to  all  suitors, 
and  of  universal  extent  and  reception.  As  these  courts  are 
all  governed  by  one  and  the  same  law,  equally  known  to 
every  country,  and  equally  open  to  all  the  world,  all  persons 
are,  therefore,  concluded  by  their  sentences,  in  cases  within 
their  jurisdiction.  (Doug.  610,  614,  615,  617.  3  Term, 
330.  2  Kaimes,  376.)  We  find,  accordingly,  that  the  Eng- 
lish courts,  as  early  as  the  reign  of  Charles  II,  {Hughs  v. 
Cornelius  et  eU.,  Raym.  473.  2  Show.  242,)  regarded  the 
decision  of  the  French  admiralty  in  a  question  of  prize,  as 
conclusive  upon  them,  although,  at  that  time,  England  was 
a  neutral,  and  France  a  belligerent  power ;  and  the  judges  ob- 
served, that  sentences  in  courts  of  admiralty  ought  to  bind 
generally,  acx;ording  to  the  jus  gentium. 

Lord  HoU  more  than  once  recognized  this  law,  and  gave 
it  the  sanction  of  his  name.  (2  Lord  Raym.  893,  935.  1 
Show.  6.    Carth.  31.) 

In  modern  times,  when  the  law  of  nations  and  commercial 
law  have  been  better  understood,  and  more  correctly  de- 
fined, the  doctrine,  that  sentences  of  foreign  admiralties 
were  conclusive,  has  been  admitted  in  the  fullest  latitude, 
and  the  English  court  of  K.  B.  has  repeatedly  decided,  that 
condemnations  in  a  foreign  admiralty,  as  enemy's  property, 
of  property  warranted  neutral,  were  conclusive  evidence 
against  the  insured  of  a  breach  of  his  warranty.  {Bernadi 
▼.  Motteaux^  Doug.  575.  Barzillay  v.  Lewis,  De  Sovza 
V.  Ewer,  Saloucd  v,  Woodmc^on,  and  Mayne  v.  Walter, 
reported  in  Park.)  These  several  decisions,  whilst  they  in- 
controvertibly  establish  the  doctrine,  that  if  no  special 
ground  of  condemnation  appears,  *and  the  property  [*19] 
is  condemned  generally,  as  enemy-property,  or  as 
good  and  lawful  prize,  other  courts  are  bound  to  consider 
the  decree  as  decisive  evidence,  that  the  property  was  not 
neutral ;  yet  they  do,  at  the  same  time,  admit,  that  if  the 
foreign  sentence  be  altogether  ambiguous,  evidence  will  be 
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let  in  to  explain,  so  if  the  sentence  be  unjust  on  the  face  of 
it,  and  reasons  are  given  for  it  which  are  manifestly  illegal, 
and  against  the  law  of  nations,  other  courts  have  a  right  to 
judge  of  those  reasons,  and  to  determine  upon  their  validity, 
and  this  was  the  amount  of  the  decision  of  this  court,  in 
the  case  of  Smith  v.  Murray  ^  Mumford^  in  January 
term,  1797. 

The  English  law,  thus  understood  and  explained,  I  con- 
sider as  no  novel  doctrine,  but  a  part  of  the  common  law  of 
the  land.  It  is,  indeed,  the  prevailing  usage  in  most  coun- 
tries, whose  jurisprudence  is  enlightened,  and  whose  adminis- 
tration is  regular.  It  could  not,  indeed,  exist  in  the  civil 
law,  because  the  whole  known  world  was  subject  to  the 
Roman  empire ;  but  in  countries  where  the  civil  law  has  been 
adopted  and  modified  the  same  principle  prevails,  and  a  per- 
son condemned  by  the  sentence  of  a  foreign  court,  confessedly 
competent  to  the  case,  can  have  no  redress,  but  by  a  court 
which  has  power  to  reverse  the  decree. 

The  sentence  of  the  admiralty  court  at  Jamaica,  cannot 
truly  be  said  to  have  been  res  inter  alios.  The  assured,  in 
the  present  case,  was  a  party  to  the  suit  instituted,  and 
^  to  the  condemnation  had  there,  and  he  applies  here  to  have 
the  same  question  which  was  agitated  there,  and  which 
was  decided  against  him,  tried  anew  :  namely,  whether  his 
property,  which  he  warranted  to  be  American,  had  the  re- 
quisite insignia  to  entitle  it  to  the  privilege  of  neutrality, 

I  am,  accordingly,  of  opinion,  that  the  sentence  of  condem- 
nation being  direct,  so  as  to  induce  a  necessary  conclusion, 
that  neutral  or  enemy  property  was  the  point  in  issue 
[*20]  and  decided,  and  containing  nothing  which  appears  *to 
be  contrary  to  the  law  of  nations,  is  decisive  against 
the  plaintiffs  and  that  judgment  ought  to  be  rendered  for  the 
defendant, 

Raocliff,  J.  not  having  heard  the  argument  in  the  cause, 
gave  no  opinion. 

Judgment  for  the  defendant. 
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Jones  &  Crawford  against  R£ED.(a) 

CoarU  of  inferior  jartsdiction  not  proceeding  according  to  the  course  of  the 
oommon  law,  are  confined  strictly  to  the  authority  given  them,  they  can 
take  nothing  by  implication  but  must  show  the  power  expressly  given  them 
in  every  instance. 

The  sound  rule  of  construction  in  respect  to  the  courts  of  justices  of  the  peace, 
is  to  l>e  liberal  in  reviewing  their  proceedings  as  far  as  repects  regularity 
and  form,  and  strict  in  holding  them  to  the  exact  limits  of  jurisdiction, 
prescribed  to  them  by  the  statute. 

Where  a  warrant  was  issued  by  a  justice,  against  two  joint  debtors,  and  one 
only  was  taken  and  brought  into  court,  and  the  other  did  not  appear,  and 
the  justice  gave  judgment  against  both,  it  was  held,  that  the  justice  could 
not  proceed  to  give  judgment,  until  both  of  the  defendants  were  brought  into 
court. 

In  error  on  certiorari.  The  plaintiffs,  in  error,  were  sued 
as  joint  debtors,  before  the  justice  in  the  court  below.  A 
warrant  was  issued  against  both,  but  one  of  them  only  was 
taken,  and  brought  into  court ;  and  the  other  did  not  appear. 
The  plaintiff  below,  declared  against  both  defendants,  and 
the  one  taken,  having  pleaded  alone,  an  issue  was  thereupon 
joined,  and  tried  by  a  jury,  who  found  a  verdict  for  the  plain- 
tiff, on  which  the  justice  gave  judgment  against  both  defen- 
dants. 

Per  Curiam.  It  is  a  clear  and  salutary  principle,  that 
inferior  jurisdictions,  not  proceeding  according  to  the  course 
of  common  law,  are  confined  strictly  to  the  authority  given 
them.  They  can  take  nothing  by  implication,  but  must 
show  the  power  expressly  given  them,  in  every  instance. 
3  Burr.  1366.  3  Term,  444.  4  Black.  Com.  268.  Stra. 
1256.  2  Ld.  Raym.  1144.  Salt  406.— 4  J.  R.  292.  1 
Hill,  130. 

The  sound  rule  of  construction,  in  respect  to  the  courts  of 
justices  of  the  peace,  is  to  be  liberal  in  reviewing  their  pro- 
ceedings, as  far  as  respects  regularity  and  form,  and  strict  in 
holding  them  to  the  exact  limits  of  jurisdiction,  prescribed  to 
them,  by  the  statute.    1  Ld.  Raym.  80.    Cowp.  19. 

(a)  S.  C.  1  Caines*  R.  594.  (n) 
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To  apply  these  principles  to  the  present  case.    The  act 
making  joint  debtors  answerable  to  their  creditors,  separately, 
and  giving  a  new  mode  of  proceeding,  is  posterior  to  the  act 
granting  civil  jurisdiction  to  justices  of  the  peace,  and  makes 
no  meotion  of  them.    Rev.  Laws,  v.  I,  p.  353.    It 
[*21]    directs  that  ^process  shall  issue  against  the  joint  debt- 
ors, in  the  manner  then  in  use ;  and  if  either  be  taken 
and  brought  into  court,  he  shall  answer.    This  act  contem- 
plates, in  every  instance,  a  compulsory  process,  on  which 
the  defendant  is  taken  and  brought  into  court ;  and,  until 
that  be  done,  the  court  cannot  proceed  in  the  case ;  whereas, 
the  ten  pound  act,  giving  civil  authority  to  the  justices,  di- 
rects only  a  summons,  in  the  first  instance,  against  free- 
holders and  inhabitants  having  families;  and  if  the  sum- 
mons be  personally  served,  and  the  defendant  does  not  ap- 
pear, the  justice  cannot  compel  him,  but  is  to  proceed  and 
try  the  cause,  without  his  either  being  taken  or  brought  into 
court.    The  act  as  to  joint  debtors,  accordingly,  gives  a 
power  and  jurisdiction  different  from,  and  unknown  to,  the 
ten  pound  act    So,  in  respect  to  execution,  the  act  relating  to 
joint  debtors  directs,  that  the  execution  shall  be  against  all 
the  debtors,  but  shall  not,  however,  issue  against  the  body,  or 
sole  property  of  the  one  not  taken  nor  brought  into  court ; 
whereas,  by  the  ten  pound  act,  execution  is  directed  to  issue 
against  the  goods  and  chattels  of  all  the  persons  against 
whom  it  is  granted ;  and  for  want  of  sufficient  goods  of 
such  persons,  their  bodies  are  to  be  taken. 

Here  are  new  powers  and  new  modes  of  proceeding,  appli- 
cable to  the  courts  of  common  law,  and  contrary  to  the  ex- 
press forms  and  directions  given  to  the  justices'  courts,  and 
.  in  which  no  mention  is  made  of  them.  The  court  are, 
therefore,  of  opinion,  that,  according  to  the  settled  rules  of 
interpretation,  justices  of  the  peace  have  no  jurisdiction  in  the 
case  of  joint  debtors,  unless  both  are  duly  served  with  pro* 
cess,  and  that,  therefore,  the  judgment,  in  this  case,  must  be 

reversed. 

Judgment  reversed.(a) 

(a)    At  common  law  where  there  were  two  or  more  persons  jointly  indebted, 
and   one  kept  oat  of  the  way  eo  a«  not  to  be  lerved  with  proce«iy  the  plaintiff 
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'Keating  against  Price.  [•22] 

Eyidence  of  a  parol  agreement  to  enlarge  the  time  of  performance  of  a  written 
contract,  previously  made,  is  admissible. 

This  was  an  action  on  the  case  founded  on  a  special 
agreement.  The  plea  was  the  general  issue,  with  a  notice 
from  the  defendant,  that  he  would  insist  on  some  special 
matters  in  his  defence,  which,  with  reference  to  the  point 
decided  by  the  court,  it  will  be  unnecessary  to  state. 

On  the  trial  before  Lansing,  chief  justice,  at  the  last  Ren- 
sselaer circuit,  the  plaintiff  proved  a  written  agreement,  as 
set  forth  in  the  declaration,  by  which  the  defendant  promised 
to  deliver  to  the  plaintiff,  at  the  city  of  Albany,  fifty  thousand 
pipe  staves,  at  a  stipulated  price,  on  or  before  the  first  day  of 
May,  1796. 

On  the  part  of  the  defendant,  it  was,  among  other  tilings, 
proved,  by  one  R.  Wait,  that  in  the  month  of  January,  1797, 
he  had  a  conversation  with  the  plaintiff,  who  informed  him, 
that  he,  the  plaintiff,  had  made  the  contract  with  the  defend- 
ant for  the  delivery  of  the  staves,  as  above  mentioned,  but 
that  he  had  agreed  to  extend  the  time  for  delivering  them 
until  the  next  spring. 

A  verdict  was  taken  for  the  plaintiff  by  consent,  subject 

before  he  could  go  on  against  the  othen  must  have  pureued  the  abeentee  to 
outlawry.  Cowen's  Treatise,  497.  There  being  however  no  process  adapted 
to  outlawry  in  a  justice's  court  in  New  York,  the  suitor  was  in  this  case 
remediless  until  the  act  of  April  7th,  1801,  which  gave  justices  the  right  to  pro- 
ceed against  joint  debtors,  where  some  of  them  were  not  served  with  process 
ot  brought  into  court,  fiy  the  Revised  Statutes  of  New  Torkj  if  process  shall 
have  issued  against  two  or  more  persons  jointly  indebted,  and  shall  have  been 
personally  served  upon  either  of  the  defendants,  the  defendant  who  may  hare 
been  served  with  process  shall  answer  to  the  plaintiff;  and  the  judgment  in 
such  case  if  rendered  in  favor  of  the  plaintiff  shall  be  against  all  the  defend- 
ants in  the  same  manner  as  if  all  had  been  served  with  process ;  but  execution 
shall  only  be  served  upon  the  persons  of  the  defendants  who  were  served  with 
process  in  the  suit  upon  the  property  of  such  defendants,  except  where  such 
defendants  are  partners  of  the  joint  debtors  who  were  not  served,  in  which  case 
the  execution  may  be  collected  of  the  personal  property  of  such  joint  debtors, 
owned  by  them  as  partners  of  the  other  defendants  appearing  or  served  with 
process,  or  with  any  of  them.  2  R  S.  2d  edit.  176,  §  133  ;  179,  180,  ^  138, 
139. 
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to  the  opinion  of  this  court  on  several  points,  and  among 
otliers,  whether  the  time  for  performing  the  contract  could 
be  extended,  by  a  subsequent  agreement  between  the  par- 
ties, and  whether  Wait's  testimony  could  be  received,  to 
prove  the  deplaration  of  the  plaintiff  to  that  effect.  If  so 
it  was  agreed  that  a  nonsuit  should  be  entered. 

Burr,  for  the  plaintiff. 

Woodwortht  for  the*  defendant. 

Per  Curiam.  This  being,  originally,  a  simple  contract, 
we  are  of  opinion,  that  it  was  competent  for  the  parties,  by 
parol  agreement,  to  enlarge  the  time  of  performing  it,  and 
that  Wait's  testimony,  to  prove  the  plaintiff's  declaration  to 
that  effect,  was  properly  received.  An  extension  of  the  time 
may  often  be  essential  to  the  performance  of  executory 
[•23]  'contracts,  and  there  can  be  no  reason  why  a  subse- 
quent agreement  for  that  purpose,  should  not  be  valid. 
Let  a  nonsuit  be  accordingly  entered,  (a) 

Judgment  of  nonsuit. 

(fl)  Frost  V.  Everett,  5  Cowen,  497.  Fleming  v.  Gilbert,  3  Johns.  R.  527. 
LangtDorthy  v.  Smith,  2  Wend.  587.  Etein  v.  Saunders,  1  Cowen,  249. 
Dearbomv.  Cross,  7  Cowen,  50.  Neilr.  Cheves,  I  Bailey,  537.  Franklin 
T.  Long,  7  Gill  6c  John.  407,  <*  The  place  as  well  as  time  of  perfonnance 
may  be  varied  by  a  subsequent  parol  agreement.*'  Robinson  v.  Batcheldert 
4  N.  H.  R.  40.  Or  the  mode  of  payment  as  other  terms  of  a  written  contract 
may  be  changed  by  a  subsequent  parol  agreement  made  upon  sufficient  consid- 
eration or  it  may  be  so  discharged  altogether.  Low  v.  Ti  eadtoell,  3  Fairf.  R. 
441.  Bailey  Y.  Johnson,  9  Cowen,  115,  1 18.  Per  Cur,  in  Erwin  v.  Saunders, 
1  id.  250.  Cummings  Y.  Arnold,  3  Metcalf,  486,  489.  Richardson  v. 
Hooper,  13  Pick.  446.  See  11  Pick.  439.  Monroe  v.  Perkins,  9  Pick. 
298.  Trumbo  t.  Cartright,  I  Marsh.  Ken.  R.  582.  Mossy  v.  Mead,  2  Mill. 
Lou.  Rep.  157.  Benson  v.  Smith,  id.  103*  Perriney.  Cheeseman,Sllt^BU 
174.    Sharp  ▼.  Lipsey,  3  Bail.  R.  113. 
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CovENHovEN  against  Seaman  and  oTHERs.(a) 

Ifl  an  action  of  debti  on  a  recognizance,  given  in  an  action  de  hamine  rt" 
plegiando,  that  the  plaintilT,  who  sued  out  the  writ  of  replevin,  "  should 
prove  his  liberty,  &c.  and  personally  appear  in  court,  and  prosecute  his 
•ait  to  eflfect,*'  and  the  plaintiff  suffered  a  jodgment  of  nonsuit,  and  then 
sorrendered  himself  to  tho  defendant,  who  accepted  him,  and  the  bail  paid 
the  costs  of  suit ;  it  was  held,  that,  submitting  to  a  nonsuit,  was  not  prosecu- 
ting the  suit  to  effect,  and  that  the  recognizance  was  forfeited  ;  and  that 
the  acceptance  of  the  plaintiff,  by  the  defendant,  in  the  action  of  replevin, 
did  not  discharge  the  right  of  action  on  the  recognisance  against  the  bail. 

This  was  an  action  of  debt  on  recognizance,  by  which 
the  defendants  bound  themselves  to  the  plaintiff  in  onehun« 
dred  pounds,  conditioned,  that  a  certain  Jacob  Jones,  whom 
the  plaintiff  claimed  and  detained  as  bis  slave,  and  who  had 
sued  out  his  writ  of  homine  replegiandon  should  "  prove  his 
liberty,  in  the  most  proper  and  expedient  way  and  means, 
and  should,  personally,  appear  in  this  court,  and  his  suit, 
in  that  behalf,  prosecute  with  effects 

The  plaintiff,  in  his  declaration,  averred,  that  the  said 
Jacob  did  not  prove  his  liberty,  nor  prosecute  his  suit  in  that 
behalf,  with  effect,  but  suffered  judgment  as  in  case  ofnon- 
suit^  to  be  entered  against  him,  for  not  proceeding  to  trial. 

The  defendants  pleaded,  that  after  the  said  judgment  of 
nonsuit,  the  said  Jacob  did  appear  in  this  court,  and  then, 
on  the  prayer  of  the  plaintiff,  surrendered  himself  to  him, 
who  accordingly  accepted  him,  and  that  the  defendants  have 
since  paid  to  the  plaintiff  his  costs  of  suit. 

To  this  plea  there  was  a  general  demurrer  and  joinder. 
^RiggSy  for  the  plaintiff. 

Munro,  for  the  defendant. 

Per  Curiam.  The  defendants,  by  their  recognizance, 
and  which  appears  to  have  been  taken  agreeably  to  prece- 
dent, undertook  for  three  things.  1st.  That  Jacob  Jones 
should  prove  his  liberty  in  the  most  proper  and  expedient 
way.    2d.  That  he  should  personally  appear  in  this  court ; 

(a)  S.  C.  2  Caines'  Cas.  in  Error,  329.  Skinner  v.  FUett  14  Johns.  R. 
263,268. 
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and  3d.  That  he  should  prosecute  his  suit  in  that  behalf, 
with  effect.  Instead  of  a  compliance  with  these 
[*24]  stipulations,  *it  appears  that  Jones  has  not  proved  his 
liberty,  nor  prosecuted  his  suit  with  effect,  but  has  suf- 
fered judgment  to  be  entered  against  him,  as  in  case  of  non- 
suit, and  has,  at  the  prayer  of  the  plaintiff,  surrendered  him- 
self to  him. 

The  condition  of  the  recognizance  has,  therefore,  not  been 
performed.  A  party  submitting  to  a  nonsuit,  does  not  prose- 
cute the  suit  to  effect,  (Carth.  519,)  noi*  if  the  writ  be  abated 
for  any  cause,  will  it  save  the  recognizance,  unless  an- 
other writ  be  sued  out  with  due  diligence.  The  case  given 
in  Fitzherbert,  (Nat.  Brev.  68.  A.)  is  very  analogous  to  the 
present.  "  In  a  homine  repUgiando^  the  plaintiff  was  bound 
by  recognizance,  in  a  certain  sum  of  money  to  the  defend- 
ant's use,  that  he  would  sue  him  ciim  efectu.  And  it  was 
held  that,  if  the  writ  abate  for  any  cause,  yet  he  ought  to 
sue  another  writ  for  the  taking,  &c.,  otherwise  he  shall  forfeit 
his  recognizance. 

The  only  question  that  can  be  raised  is,  whether  the  sur- 
render to  the  plaintiff,  and  the  acceptance  by  him,  amounted 
to  a  discharge  of  the  recognizance.  We  think  there  is  no 
ground  for  that  opinion.  There  were  good  reasons  for  the 
stipulations  in  the  recognizance,  that  the  suit  should  be  pro- 
secuted to  effect,  and  the  question  of  the  freedom  or  servi- 
tude of  Jones,  be  judicially  determined.  It  would  either 
silence  the  unjust  pretensions  of  the  plaintiff,  and  forever  de- 
liver the  man  from  bondage,  or  it  would  quiet  him  in  the 
lawful  possession  of  his  property. 

We  are,  therefore,  of  opinion,  that  the  plea  is  bad,  apd 
that  judgment  must  be  rendered  for  the  plaintiff. 

Judgment  for  the  plaintiff. 
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•TuTTLB  against  Maston.  [•25] 

In  an  action  before  a  jostice,  the  plaiDtiff's  declaration  may  contain  eeveral 
conntB  for  several  caasei  of  aclioa,  for  25  dollars  each,  if  they  do  not  in  the 
whole  amonnt  to  more  than  the  sum  of  200  dollars,  and  the  plaintiff  oon- 
clndefl  with  slating  his  damages  at  25  dollars  only. 

In  error  on  certiorari.  It  was  specially  assigned  and 
relied  upon,  as  error  in  this  case,  that  the  declaration  be- 
fore the  justice  contained  two  counts,  in  which  the  plaintiff 
below  stated  two  several  causes  of  action,  on  different  days, 
and  each  of  them  to  the  value  of  10  pounds,  and  it  was 
contended  that  as  the  sums  demanded  in  the  two  counts  ex- 
ceeded the  value  of  10  pounds,  the  justice  had  no  jurisdiction, 
it  being  limited  in  amount  to  that  sum. 

Per  Curiam.  The  plaintiff  below  concluded,  by  de- 
manding the  sum  of  10  pounds  only.  In  general,  when  the 
action  sounds  in  damages,  the  sums  alleged  in  the  different 
counts  of  the  declaration,  are  not  material,  and  may  be  ar- 
bitrary. Notwithstanding  the  limitation  in  a  justice's  court, 
there  can  be  no  error,  if  the  damages,  in  the  aggregate,  do 
not  exceed  the  sum  of  80  pounds,  to  which  the  jurisdiction 
of  that  court  extends,  provided  the  balance  claimed  be  10 
pounds,  or  under.  We  are,  therefore,  of  opinion,  that  the 
exception  is  not  well  taken.(a) 

Judgment  affirmed 


Doe  against  Roe. 

On  a  feigned  israe  to  try  the  fact  of  adaltery,  it  was  held,  that  the  confession 
of  the  wife,  connected  with  other  proofs,  were  admissible  in  evidence. 
Sach  confessions,  however,  if  made  by  collasion,  or  with  a  fraudulent  in- 
lent,  are  entitled  to  no  weight. 

This  was  a  feigned  issue  from  the  court  of  chancery. 
One  P.  S.  filed  his  bill  in  that  court,  against  Catharine,  his 

(a)  CakiU  ▼.  Dolph,  infra,  333.    StiUwn  v.  Sandford,  3  Caines*  £.  174 
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wife,  to  obtain  a  divorce  for  adultery,  pursuant  to  the  statute 
of  the  30th  of  March,  1797.  The  fact  being  denied  by 
her  answer,  the  Chancellor  directed  it  to  be  tried  on  this 
issue. 

On  the  trial  before  Mr.  Justice  Krnt,  at  the  last  August 
siUings  in  New  York,  evidence  was  given,  among  other 
things,  of  the  confessions  of  the  wife,  to  prove  her  guilt, 

and  a  verdict  was  found  for  the  plaintiff. 
[•26]         •It  was  now  moved  to  set  aside  this  verdict,  on  the 
ground,  that  the  confessions  of  the  wife  were  incom- 
petent evidence,  and,  by  ^consent  of  parties,  the  question  was 
submitted  to  the  opinion  of  tht  court. 

Riggs,  for  the  plaintiff. 

Jones,  for  the  defendant. 

Rai>cliff,  J.  The  confessions  of  the  wife,  when  con- 
nected With  other  proof,  were,  in  the  first  instance  admissi- 
ble. But  if  it  had  appeared,  that  such  confessions  were 
made  with  a  fraudulent  design,  or  by  collusion  with  the  hus- 
band, in  order  to  obtain  a  divorce,  their  effect  would  be  de- 
stroyed. No  circumstances  appear  in  this  case  to  induce  that 
belief.  I  therefore  think  that  the  evidence  was  properly  ad- 
mitted, and  that  the  verdict  ought  not  to  be  disturbed.(a) 

Kent,  J.,  and  Benson,  J.,  concurred  in  this  opinion. 

Lewis,  J.  The  confessions  of  the  wife,  in  my  opinion, 
ought  not  to  have  been  admitted.  It  was  clearly  contrary  to 
the  spirit  of  the  statute,  which  requires  proof  of  inconti- 
nence, where  the  party  who  is  defendant  in  equity  does  not 
deny  the  allegations  of  the  complainant's  bill,  or  where,  ac- 

<a)  **  This  ru]«  was  derired  from  the  ecclesiastical  law,  and  it  is  well  settled 
that  the  confessiens  of  the  party  are  admissible  on  a  cbarg^e  of  adultery  if  sup- 
ported by  other  proof ;  but  unless  corroborated  by  other  evidence  and  circum- 
stances, they  are  not  sufficient  ground  for  a  decree."  Bettar.  Betta,  1  Johns. 
Ch.  R.  197,  199.  Bums  End.  Law,  tit.  Marriage,  4  11.  Baxter  v.  Bax- 
<cr,  1  Mass.  R.  346.  Holland  v.  HoUand,  2  id.  154.  See  the  same  doctrine  laid 
dewn  in  Fournel,  Traite  de  L* Adulterer  160.  But  in  Billings  y.  Billings,  11 
Pick.  R.  461,  it  was  held  in  a  case  where  there  could  be  no  collusion,  that 
ihe  confession  of  the  adulterer  was  sufficient  evidence  of  the  crime.  In  regard 
to  the  confaflsions  of  the  paramour,  see  Burgess  v.  Burgess^  2  Hagg.Con.  R. 
235,  B. 
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cording  to  the  course  of  that  court,  the  bill  ought  to  be  taken 
pro  canfesso.  This  manifests  an  intention  in  the  legislature 
to  prevent  collusion,  which  cannot  be  effected,  if  a  jury  be 
permitted  to  be  influenced,  as  in  ordinary  cases,  by  the  con- 
fessions of  the  parties. 

Lansing,  Ch.  J.  I  am  also  of  opinion,  that  the  confes- 
sions of  the  wife  ought  not  to'  have  been  admitted ;  and  as 
it  does  not  judicially  appear  who  are  the  real  parties,  we  may 
avail  ourselves  of  the  circumstance,  that  we  are  deciding 
between  fictitious  parties,  to  exclude  these  confessions,  by 
which  we  shall  prevent  collusion,  and  thereby  promote  the 
object  of  the  statute. 

Motion  denied 


^Yredenbergh    against  Hallett    &    Bowne.    [*27] 

Where  the  caaae  of  aotion  it  raeh  m  to  cany  iaterett,  and  judgment  ia  delay** 
ed  after  verdict,  the  plaintiff  is  entitled  to  intereat  on  the  amoont  of  the  ver- 
dict, to  the  time  of  the  taxation  of  eoete,  after  jadgmenf;  and  the  intereat  is 
to  be  taxed  with  the  eoete,  de  incremento. 

The  plaintiff  obtained  a  verdict  some  time  since,  on 
which  judgment  was  not  rendered  until  this  term.  The  ac- 
tion was  on  a  policy  of  insurance,  upon  which  the  plaintiff 
was  entitled  to  interest  on  the  amount  of  the  loss  sustain- 
ed, from  the  time  it  ought  to  have  been  paid.  The  interest 
was  accordingly  included  in  the  sum  found  by  the  jury,  and 
calculated  by  them,  agreeably  to  the  practice  of  the  court, 
down  to  the  term  subsequent  to  the  verdict.  After  the  trial, 
a  case  was  made  for  the  opinion  of  the  court,  which  was  de- 
layed for  argument,  and  was  not  decided  until  the  present 
term. 

Per  Curiam.  The  plaintiff  must  be  allowed  the  interest 
on  the  amount  of  the  verdict,  until  the  time  of  taxing  the 
costs  in  this  action,  and  the  same  must  be  taxed,  together 
with  the  costs. 

In  all  actions  founded  on  contracts  carrying  interest,  and 
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delayed  under  similar  circumstances,  the  like  interest  may, 
in  like  manner,  be  taxed.*(a) 


Palmer,  widow,  &c.  demandant,  against  Horton, 
tenant. 

The  wife  of  a  penon  attainted,  under  the  act  of  the  22d  October,  1779,  is 
entitled  to  dower  out  of  the  estate  of  her  husband,  which  has  become  forfeit- 
ed. 

In  dower :  Palmer,  the  late  husband  of  the  demandant, 
was  attainted,  in  pursuance  of  the  act  of  the  legislature  of 
this  state,  entitled,  "  an  act  for  the  forfeiture  and  sale  of  the 
estates  of  persons,  who  have  adhered  to  the  enemies  of  this 
state,"  passed  the  22d  October,  1779,  and  his  estate  was  there- 
by forfeited  to  the  people  of  this  state.  The  demandant,  in 
this  case,  claimed  to  be  endowed  of  the  premises  in  question, 
which  are  a  part  of  the  real  estate  so  forfeited. 

Ogden^  for  the  defendant. 

Hoffman^  for  the  tenant. 

The  Court,  without  hearing  an  argument,  gave  judgment 

for  the  demandant,  and  said  they  had  frequently  de- 

[*28]    cided,  *in  this  court  that  the  forfeiture  of  the  estate  of 

the  husband,  in  pursuance  of  the  act  above  mentioned, 

did  not  forfeit  the  wife's  right  of  dower. 

Judgment  for  demandant. 


Cathcart  against  Cannon  manucaptor,  ^c. 

Bail  are  entitled  to  an  exoneretwr  where  the  principal  is  convicted  and  sen- 
tenced to  the  state  prison  for  life. 

Before  the  return  of  the  capias  issued  against  the  de- 
fendant, as  bail,  application  was  made  to  a  judge,  after  April 

(a)  Lord  ▼.  The  Mayor  ^c  of  New  York,  3  Hill,  430,  n.  (a)  and  references. 
People  V.  Oaine,  1  Johns.  R.  343.  See  also  Biesel  v.  Hopkins,  4  Cowen, 
53,  bat  is  otherwise  when  the  plaintiff  has  been  the  cause  of  delay.  Wil- 
Uame  v.  Smithy  2  Gaines'  R.  SS3. 
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term,  1798,  for  a  amimiUitur  of  the  principal,  who  was  con- 
fined in  prison  in  Herkiner  county,  on  a  charge  of  felony 
which  was  refused.  In  September  following,  the  principal 
was  convicted  and  sentenced  to  the  state  prison  for  life. 

A  rule  to  show   cause  why  an  exoneretur  should  not  be 
entered,  was  afterwards  obtained. 

Per  Curiam.  It  appears  that  the  defendant  made  a  b(ma 
fide  attempt  to  surrender  the  principal,  before  the  return  of 
the  capictSf  which  was  frustrated.  The  principal  was  af- 
terwards imprisoned  for  life,  and  had  the  surrender  been 
completed,  It  could  not  have  benefited  the  plaintiff.  The 
rule  must  be  made  absolute,  on  paymeut  of  costs.(a) 

Rule  granted. 


M'Nealt  against  Morison. 

If  the  plaintiff*!  attorney  receives  notice  of  a  retainer  from  two  attorneys,  for 
the  defendant,  he  ought  to  inform  the  eeeond  attorney  of  the  first  notice,  to 
prevent  surprise. 

The  plaintiff's  attorney  received  notice  from  an  attorney 
for  the  defendant,  in  July ;  and  in  September  following,  re- 
ceived the  like  notice  from  another  attorney  ;  the  copy  of 
the  declaration  was  served  on  the  first  attorney,  but  not  on 
the  second,  and  a  default  entered  for  want  of  a  plea,  which 
the  second  attorney  now  moved  to  set  aside. 

Sleighty  for  plaintiff. 

Bowman^  for  defendant. 

Per  Curiam.    It  was  incumbent  on  the  plaintiff's  attor- 
ney, to  inform  the  attorney  from  whom  he  received 
the  *second  notice  of  retainer,  that  he  had  already  a    [^9] 

(a)  So  when  the  principal  has  been  convicted  of  felony  and  sentenced  to 
imprisonment  in  the  state  prison  of  another  si  ate  for  a  fong  term  of  years, 
Loffiin  V.  Fowler,  18  Johns.  R.  335 ;  but  not  when  the  sentence  was  to  the 
penitentiary  for  two  years.  Phunix  Fire  Ins,  Co.  v.  Mowalt,  6  Cowen, 
599.  See  Begnill  v.  Forrett,  2  Johns.  R.  482.  Bat  it  is  no  cause  for  ezonera- 
tingr  bail  that  the  principal  has  become  insane  and  is  confined  in  a  hospital. 
Bowerbank  v.  Payne,  2  Wash.  C.  C  R.  464.  For  the  rule  in  Massachusetts, 
see  Bigtlow  v  Johtuon,  16  Mass.  R.  218 ;  in  Connecticut,  RuggleM  v.  Clarey, 
3  Coon.  R.  419. 
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similar  notice  from  another  attorney,  so  as  to  prevent  a  sur- 
prise.   Let  the  default  be  set  aside,  with  costs.(a) 

Rule  granted. 


Hamilton  against  Holcomb  and  others. 

On  error  coram  voiu,  mmendment  of  the  record  allowed  by  entering  a  oogfee- 
tion  of  the  death'  of  one  of  the  defendanti,  pending  the  original  action. 

After  imparlance,  and  before  judgment,  S.  one  of  the  de- 
fendants died ;  judgment  was,  afterwards,  entered  up  against 
both  defendants,  and  an  execution  issued  against  the  survi- 
vor, without  any  suggestion  on  the  roll,  of  the  death  of  the 
other  defendant.  After  error  coram  vobis^  a  rule  was  obtain- 
ed to  show  cause  why  the  record  should  not  be  amended  by 
suggesting  the  death  of  S. 

Whitinff  showed  cause,  and  contended,  that  the  applica- 
tion was  too  late,  after  the  proceedings  were  no  longer  on  pa- 
per.   He  cited  2  Tiner,  Amend.    (H.  §  17.  G.  2.) 

Woods,  contra,  cited  Newnham  v.  Law,  (5  Term,  677.) 

Per  Curiam,  The  case  of  Newnham  v.  Law,  which  has 
been  cited,  is  in  point.  Courts  of  late,  have  adopted  the  prac- 
tice of  granting  all  amendments,  to  which  the  party  would 
have  been  entitled,  as  of  course,  provided  it  be  of  no  preju- 
dice to  the  other  party.  The  rule  must  be  made  absolute 
on  payment  of  the  costs  of  this  motion,  and  of  the  writ  of 
error.(6) 

Rule  granted. 


Clason  &  Stanley  against  Church. 

Where  there  are  several  actions  on  one  policy  of  insurance,  the  court  will 
grant  imparlances  in  all  hut  one,  until  the  plaintifli  consent  to  enter  into 
the  consolidation  rule,  which  is  the  same  as  the  English  rule. 

There  were  eighteen  different  suits  on  one  policy  of  in- 

(a)  S.  C,  C.  C.  61. 

(6)  S.  C,  C.  C.  61.    Dumond  ▼.  Carpenter,  9  Johns.  R.  184.    Graham's 
Prac  9d  edit.  667. 
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surance.  In  July  term  last,  the  plaintiff  having  refused  to 
enter  into  the  consolidation  rule,  the  court  granted  impar- 
lances in  all  the  causes  but  one,  and  did  the  same,  in  Octo- 
ber term  ]  and  Boj/df  for  the  defendant,  now  moved  for  further 
imparlances. 

Riggs  contra,  produced  an  agreement  which  had  been  of- 
fered to  the  defendant,  and  refused  by  him,  which  he  con* 
tended  would  have  the  same  effect  as  a  consolidation 
rule. 

*Per  Curiam.    The  court- adopt  the  English  con-    [*30] 
solidation  rule,  and  will-  not  permit  the  plaintiffs  to 
prescribe  any  other.(a) 

Rule  granted. 


FiTZROY  against  Card  and  others. 

A  copy  of  the  affidavit  oa  which  a  special  motion  is  fonnded,  must  be  served 
on  the  opposite  party. 

A  MOTION  was  made  for  judgment,  as  in  case  of  nonsuit, 
for  not  proceeding  to  trial,  on  the  usual  affidavit ;  but  no 
copy  had  been  served  on  the  opposite  party. 

Per  Curiam.  It  is  a  rule  of  practice,  without  exception. 
that  whenever  a  special  motion  is  to  be  made,  founded  on  an 
affidavit,  a  copy  of  such  affidavit  must  be  regularly  served  on 
the  opposite  party.(5) 

Rule  refused. 

(a)  S.  C.  Colem,  62.  In  New  York  the  common  law  power  to  consolidate 
actions  between  the  same  parties  for  causes  of  action  which  may  be  joined  is 
confirmed  by  statate  ;  2  R.  S.  383,  §  36.  See  also  2  Chit.  Archb.  830.  Gra- 
ham's Prac.  Sd  edit.  502 ;  but  aUter  as  to  actions  upon  different  policies  though 
on  the  same  risk.    Camman  t.  N,  Y.  Im,  Co.  1  Gaines*  R.  114. 

(&)  G.  G.  63.     Campbell  v.  GroWj  infra,  vol.  2,  105.     Bergen  v.  BQtrum^ 

5  Gaines*  R  256,  258,  N.  B.     Clark  v.  PVo<f ,  3  id.  125.     Wilcox  v.  Holland, 

6  Gowen,  576.    Graham's  Prac.  2d  edit.  678. 
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Jackson  ex  dem.  Van  AhKjt  ctgainst  RooER8.(a) 

A  parol  gift  of  land,  creates  only  a  tenancy  at  will. 

To  comtitnte  an  actnal  disseisin,  or  one  in  fact,  there  must  be  a  tortious 
entry  and  an  expulsion  ;  but  those  acts  which  are  susceptible  of  being  made 
disseisins  by  election,  are  no  disseisins  till  the  election  of  the  party  makes 
them  so.  g^ 

If  the  donee  of  land  by  parol,  leases,  and  the  donor  merely  permits  the 
lessor  to  build,  and  enjoy  the  term,  the  lease  cannot  operate  as  ft  dis- 
seisin, nor  prevent  the  donor  iVom  devising  the  land,  so  that  the  devisee 
may  maintain  an  action  of  ejectment,  without  giving  notice  to  quit. 

Making  a  devise  is  an  intimation  of  an  election  not  to  be  disseised. 

This  was  an  action  of  ejectment,  brought  to  recover  a 
lot  of  land  and  a  storehouse,  situate  in  the  town  of  Kinder- 
hook,  in  the  county  of  Columbia.  The  cause  was  tried  be- 
fore Mr.  Justice  Lewis,  at  the  circuit  in  that  county,  when 
a  verdict  was  found  for  the  plaintiff.  From  the  report  of  the 
judge,  which  contained  all  the  evidence  in  the  cause,  the 
following  may  be  stated,  as  the  most  material  facts  in  the 
case. 

It  appeared,  that  Lowrens  Van  Alen,  under  whom  the 
lesser  claimed,  had  been  in  possession  of  the  premises  in 
question  for  thirty  years,  and  upwards,  previous  to  his 
death ;  that  a  daughter  of  Van  Alen  had  married  one  John 
C.  Holland ;  that  Van  Alen  frequently  declared  that  he  intend- 

(a)  S.  C.  3  Caines*  Cas.  in  Error,  314. 


36  CASES  IN  THE  SUPREME  COURT. 

Jackson  v.  Rogera. 

ed  to  leave  the  premises  to  his  daughter,  after  his 
[*34]    death  ;  that  Holland  often  applied  to  him  for  a  deed  *of 

the  premises,  which  was  refused,  probably  on  account 
of  Holland's  being  addicted  to  the  intemperate  use  of  liquor, 
and  he  did  not  choose  to  put  the  property  in  the  hands  of 
Holland.  At  length,  however  he  said  to  Holland,  "  well, 
you  may  take  the  kraaly  (meaning  the  premises,)  and  I  will 
deduct  602.  from  your  wife's  portion,"  but  no  deed  or  writing 
for  the  premises  was  executed  to  Holland  or  his  wife.  This 
offer  by  Yan  Alen,  was  made  before  the  store  on  the  premises 
was  built.  Shortly  thereafter,  in  the  year  1785,  while  Yan 
Alen  was  still  in  possession  of  the  premises,  having  a  crop 
growing  thereon,  Holland  made  a  lease  of  the  premises  to  one 
M'Mechan,  for  nine  years,  in  consideration  of  which,  M'Me- 
chan,  among  other  things,  covenanted  to  erect  a  storehouse 
on  the  premises,  which  he  accordingly  did.  Yan  Alen  was, 
at  first,  dissatisfied,  when  he  heard  that  Holland  had  made 
the  lease ;  but  he  afterwards  declared  himself  satisfied,  say- 
ing it  would  benefit  Holland's  children. 

A  witness  on  the  part  of  the  plaintiff  proved,  that  before 
the  date  of  the  above  lease,  M'Mechan  informed  him,  that  he 
was  going  to  take  a  lease  of  the  premises  from  Holland,  and 
erect  a  storehouse  upon  them ;  upon  which  the  witness  ob- 
served, that  the  land  did  not  belong  to  Holland,  but  to  the 
old  gentleman,  (meaning  Yan  Alen)  who,  he  did  not  believe, 
would  give  a  deed  for  it,  and  McMechan  replied,  that  it  was 
all  in  the  same  family,  and  that  Holland  must  make  good  his 
damages,  if  he  should  sustain  any. 

After  the  first  lease  expired,  to  wit,  on  the  26th  August,  1794, 
Holland  made  a  second  lease  of  the  premises  to  M'Mechan, 
for  a  farther  term,  to  continue  until  the  1st  June,  1796,  reserv- 
ing an  annual  rent  of  30/.  When  Yan  Alen  heard  of  the  sec- 
ond lease,  he  was  much  dissatisfied,  particularly  when  he  found 
that  the  rent  would  be  at  the  disposal  of  Holland,  and  would 
not  be  secured  to  his  children,  and  frequently  talked  of  taking 
the  property  into  his  own  hands.    He  made  his  will  on  the 

19th  June,  1790,  and  thereby  devised  the  premises  to 
[*36)    his  widow,  the  lessor  *of  the  plaintiff,  during  her  wid- 

owh  ood,  with  remainder  to  his  two  sons,  in  trust  for  his 
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daughter,  the  wife  of  Holland,  and  her  heirs,  and  died  in 
May,  1795. 

It  also  appeared,  that  Holland,  on  the  1st  October,  1790, 
had  made  another  lease  of  part  of  the  premises  to  one  Ely, 
for  999  years,  reserving  an  annual  rent  of  8*.,  that  on  the 
1st  November,  1793,  Ely  made  a  sub-lease  of  the  hay-scales, 
parcel  of  the  premises,  to  Ludlow  &  Spencer ;  that  on  the 
13th  September,  1794,  M'Mechan  assigned  the  second  lease 
made  to  him  to  P.  Van  Schaick,  to  secure  the  repayment  of 
a  sum  of  money,  advanced  by  him  for  the  use  of  Holland ; 
that  on  the  6th  October,  1794,  Holland  gave  a  written  per- 
mission to  the  defendant  and  C.  Silvester,  to  occupy  a  barn 
on  the  premises,  which  had  been  before  occupied  by  M'Me- 
ctian,  until  the  1st  May,  1795,  reserving  a  rent  of  32s.  and 
on  the  22d  June,  1795,  he  gave  a  like  permission  to  the  de- 
fendant, to  occupy  a  part  of  the  same  barn,  for  the  term  of 
four  years,  reserving  an  annual  rent  of  32^.  Holland  died  in 
January,  1797,  and  the  defendant  held  the  premises  under 
M*Mechan.  The  demise  in  the  declaration  was  laid  on  the 
1st  June,  1795,  and  there  was  no  proof  of  any  notice  to  the 
defendant  to  quit. 

On  the  trial,  a  motion  for  a  nonsuit  was  made  on  the  part 
of  the  defendant,  on  two  grounds  ;  1st.  That  there  was  not 
sufficient  evidence  of  a  possession  in  Van  Alen  for  twenty 
years,  to  enable  the  plaintiff  to  recover  on  the  strength  of 
any  title  derived  from  him. 

2d.  That  Holland  and  the  defendant  who  claimed  under 
him,  were  tenants  from  year  to  year,  and  as  such,  entitled  to 
notice  to  quit ;  or  Holland  was  a  disseisor,  and  the  devise  of 
Yan  Alen  to  the  lessor  therefore  void,  and  so  the  plaintiff 
could  not  recover  in  this  action. 

This  motion  was  overruled,  and  the  judge  submitted  it  to 
the  jury  to  determine,  whether  Holland  had  any  interest  in 
the  premises,  instructing  them  that  if  he  had,  it  could  not  ex- 
ceed a  tenancy  at  will,  and  if  he  was  a  tenant  at  will, 
his  lease  for  years  to  M'Mechan  was  not  a  disseisin,  *but  [*36] 
at  the  election  of  Yan  Alen ;  for  that  Yan  Alen  might 
consider  him  as  his  agent  or  attorney,  or  might  elect  to  con- 
sider it  a  disseisin  or  dispossession.    He  said,  that  there  was 

Vol.  L  6 


37  CASES  IN  THE  SUPREME  COURT. 

Jackson  v.  Rogrera. 

no  evidence  of  Van  Alen's  having  made  any  election,  as  to 
the  second  lease  to  M'Mechan,  except  what  might  be  inferred 
from  his  acquiescence  under  the  first,  and  his  taking  no 
measures  to  defeat  the  second,  and  that,  as  frtv  as  the  lessor 
of  the  plaintiff  was  concerned,  she  had  by  bringing  her  eject- 
ment, elected  to  be  dispossessed :  that  if  they  should  be  of 
opinion  that  Holland  had  made  the  second  lease,  under  which 
the  defendant  held,  without  the  approbation  or  subsequent 
acquiescence  of  Van  Alen,  the  plaintiff  ought  to  recover. 
The  jury  found  a  verdict  for  the  plaintiff. 

A  motion  for  a  new  trial  was  made,  and  argued  by  Vos- 
burghi  Spencer^  and  Bt/rr,  for  the  plaintiff;  and  Hopkins^ 
E.  WilliamSy  and  Van  Vechieriy  for  the  defendant. 

Kent,  J.  On  the  argument  for  a  new  trial,  in  this  cause, 
on  behalf  of  the  defendant,  it  was  contended,  that  the  lessor 
of  the  plaintiff  ought  not  to  recover.  1st.  Because  the 
lease  from  Holland  to  M'Mechan  amounted  to  a  disseisin  of 
Lowrens  I.  Van  Alen^  and  destroyed  his  capacity  to  devise. 

2d.  That  the  second  lease  from  Holland  to  M'Mechan,  was 
still  subsisting  at  the  commencement  of  the  suit,  and  was  a 
legal  impediment  to  the  recovery. 

3d.  That  the  defendant,  at  all  events,  was  to  be  deemed  a 
tenant  from  year  to  year,  and  so  entitled  to  six  months'  no- 
tice to  quit. 

To  constitute  an  actual  disseisin  or  one  in  fact,  there  must 
be  a  tortious  entry,  and  an  expulsion.  [1  Burr.  79.  1  Sallr. 
246.]  No  such  fact  appears,  or  was  pretended,  in  the  present 
case,  nor  was  here  a  disseisin  admitted  by  election.  The 
distinction  between  a  disseisin  by  election,  as  contradis- 
tinguished from  a  disseisin  in  fact,  was  taken  for  the  bene- 
fit of  the  owner  of  the  land,  ^and  to  extend  to  him  the 
easy  and  desirable  remedy  by  assize,  instead  of  the  more 
tedious  remedy  by  a  writ  of  entry.  [1  Btirr.  110.  Saun- 
ders on  Uses,  240.]  Whenever  an  act  is  done  which  of  it- 
self works  an  actual  disseisin,  it  is  still  taken  to  be  an 
[•37]  actual  *disseisin,  as  if  a  tenant  for  years,  or  at  will 
should  enfeoff  in  fee.  On  the  other  hand,  those  acts 
which  are  susceptible  of  being  made  disseisins  by  election 
are  no  disseisins  till  the  election  of  the  party  makes  them  so. 
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as  if  a  tenant  at  will,  instead  of  making  a  feoflfment  in  fee, 
should  only  make  a  lease  for  years. 

No  such  election  was  made  in  the  present  case,  and,  con- 
sequently, there  was  no  disseisin.  Making  a  devise  has 
been  deemed  an  intimation  of  an  election,  not  to  be  disseised  ; 
{Poussley  v.  BlackmaUj  Palm*  205 ;  Oro.  Jac.  659 ;)  and  if 
Holland  was  tenant  at  will,  (and  no  greater  interest  can  be 
allowed  to  have  been  in  him ;  because  no  greater  interest  can 
be  created  by  parol)  a  lease  for  years,  by  him,  is  no  disseisin, 
unless  the  true  owner  elect  to  make  it  so,  nor  does  destroy 
his  capacity  to  devise.  {Blunden  v.  Baugh,  Cro.  Car.  302.) 
[Sanders  on  Uses,  240,  241,  252.  Butler's  Co.  Litt.  330,  4. 
n.  285.  Harg.  Co.  Litt.  57,  a  (n)  379.  1  Burr.  112,  113, 
1  Cowp.  693.    1  Burr,  111.] 

These  distinctions  between  a  disseisin  in  fact  and  a  dis- 
seisin by  election,  were  brought  into  view,  and  enforced  in 
the  very  distinguished  case  of  Atkyns  v.  Horde,  1  Burr.  60, 
and  they  have  been  historically  and  ingeniously  illustrated 
by  Mr.  Butler,  in  a  note  to  his  edition  of  Coke  Litt.  (But- 
ler's Co.  Litt,  330,  b.  no.  285.)  There  is  clearly  no  rea- 
son  to  consider  Yan  Alen  as  disseised,  in  the  present  case, 
and  incapable  to  devise ;  I  shall,  therefore,  pass  this  point 
without  further  remark,  notwithstanding  the  counsel  for 
the  defendant  appeared  to  consider  it  as  a  strong  ground  in 
the  cau6e.(a) 

(a)  la  the  case  of  Taylor  d,  Atkyna  ▼.  Horde,  cited  ia  the  text,  Lord 
MausfieJd  states  that  "  disseisin  at  commoo  lav  signified  some  mode  or  other 
of  turniD^r  the  tenant  out  of  his  tenure  and  usurping  his  place  and  feudal  re^ 
lation."  If  the  disseisor  died  seised  his  heir  acquired  the  right  of  possession 
by  descent,  which  is  the  act  of  the  law  ;  therefore,  the  entry  of  the  disseise^ 
was  tolled  or  taken  away,  and  he  wa3  driven  to  his  real  action,  and  oould  not 
bring  ejectment.  Co.  Litt,  238  b,  255  b,  256  a.  For  this  state  of  things  the 
assize  of  novel  disseisin  was  invented  by  wiiich  at  common  law  the  demaQdant 
recovered  not  only  the  land  itself,  but  likewise  damages  frcm  the  time  of  the 
disseisin  done.  Bract.  186,  6.  2  Inst.  '•:84.  This  proceeding  comparatively 
rapid  was  said  to  be  maxime  festinum  and  consequently  soon  came  jnto  favor 
with  the  lawyers  of  the  time,  h  fiction  was  therefore  encouraged  by  the 
courts  whereby  the  illegal  dispossession  of  the  owner  of  land  was  regarded 
as  a  disseisin  for  the  sake  of  entitling  him  to  Q,n  assize,  "  to  punish  the  wrong, 
and  aa  between  the  true  owner  and  naked  possessor  to  try  the  title,  the  assize 
was  extended  to  almost  every  case  of  obstruction  to  an  owQ9r*s  full  enjoyr 
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Ill  respect  to  the  existence  and  foi^e  of  the  second  lease 
from  Holland  to  M'Mechan,  I  would  observe  that  notwith- 
standing the  gift  of  the  premises  by  Lowrens  Tan  Aien  to 
Holland,  the  latter  never  had  any  greater  interest  in  them, 
than  an  estate  at  will,(&)  because  Lowrens  7an  Alen  made 
no  alienation  by  writing,  nor  did  he  make  any  parol  demise 
of  them,  "  for  a  term  not  exceeding  three  years,  and  reserv- 
ing a  rent  thereon."  Holland  was,  consequently,  but  a  ten- 
ant at  will,  when  he  made  the  leases  to  M'Mechan,  and  he  had 
no  authority  to  make  either  lease,  because  such  au- 
[•38]    thority  resides  not  in  a  tenant  at  will,  nor  •can  a 

raent  of  lands,  tenftments  and  hereditaments."  *'  And  the  legiblature  by 
many  acts  of  parltament,  and  the  courts  of  law  by  liberal  constmetions  in 
fantfaerance  of  justice,  extended  this  remedy  for  the  sake  of  the  owner  to 
every  trespass  or  injury  done  to  his  real  property,  if  by  bringing  his  assize  he 
thought  fit  to  admit  himself  disseised.  (See  Lord  Mansfield  ui  Taylor  t. 
Horde,  see  AUn  ▼.  Holton,  SO  Pick.  458,  467.)  This  fictitious  disseisin  was 
called  disseisin  by  election.  "  Disseisin  in  fact  and  disseisin  by  election 
have  been  so  frequently  confounded,  that  in  examining  the  dicta  of  judges  it  is 
sometimes  difficult  to  understand  to  which  species  of  disseisin  they  allude,  with- 
out referring  particularly  to  the  facts  of  the  case,  which  they  had  under  consid- 
eration at  the  time  such  dicta  were  deliTered.  But  by  a  careful  examina* 
tion  of  the  aathorities,  it  will  be  found  that  there  could  be  no  disseisin  in  fact, 
except  by  the  wrongful  entry  of  a  person  claiming  the  freehold,  and  an  actual 
onatex  or  expulsion  of  the  true  owner,  or  by  some  other  act  which  was  tanta- 
mount ;  such  as  a  common  law  conveyance,  with  livery  of  seisin,  by  a  per- 
son actually  seised  of  an  estate  of  freehold  in  the  premises,  or  some  one  law- 
fully in  possession  representing  the  freeholder,  1  Inst.  330,  e.  n.  (1) ;  or  by  a 
common  recovery,  in  which  there  was  a  judgment  for  the  freehold,  and  an  ac- 
tual delivery  of  seisin  by  the  execution,  or  by  levying  a  fine,  which  is  an  ac- 
knowledgment of  a  feofiTment  of  record.  2  Bl.  Com.  348.  Co.  Litt.  330,  c. 
n.  (1).  Doe  V.  Thompoofiy  5  Cowen,  371.  Smith  v.  Burtif,  6  Johns.  R.  197. 
Van'eA:  v.  Jackson,  2  Wend.  166 ;  per  Walworth,  Ch.  203.  See  also  An- 
thon's  N.  P.  84, n.  ^a)  and  110  and  1 13,  (a).  Clapp  v.  Bromagham,  9  Cowen, 
530, 552, 553.    Jerretl  v.  Weare,  3  Price,  575.    Doe  v.  Hall,  2  D.  &.  R.  38. 

The  Massachusetts  cases  conform  to  the  rule  as  stated  in  Varick  v. 
Jackson,  Kennebeck  Purchase  v.  Springer,  4  Mass.  R.  416.  Boston  MiU 
Dam  v.  Bullfinch,  6  id.  229.  Bates  v.  Norcross,  14  Pick.  224.  Alen  y.  HoU 
Jon,  20  id.  458,  465.     See  also  Small  v.  Proctor,  15  Mass.  R.  495. 

That  disseisin  depends  upon  the  character  and  intention  of  the  act.  See 
farther,  Jerret  v.  Weare,  ut  sup.  Blunden  v.  Baugh,  Cro.  C  302.  Doe  t. 
Lyn^s,  3  Barn.  &  Cress.  388.  Ooodright  v.  Foreiler^  1  TauoC.  578. 
Taylor  v.  Horde,  ut  sup. 

(6)  Jackson  v.  Ellis,  13  Jotns.  R.  11^6. 
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parol  gift  of  laud  in  fee,  operate  as  an  authority  to  make 
leases,  since  the  statute  of  frauds  declares  what  shall  be  the 
effect  of  such  a  parol  grant :  "  It  shall  have  the  force  and 
effect  of  leases  or  estates  at  will  only,  and  shAl  not  have  any 
other  or  greater  effect."  Nor  no  I  regard  any  intimation  that 
may  be  given  by  the  case,  of  the  subsequent  assent  of  Low- 
rens  Van  Alen,  to  either  of  the  leases,  because  it  is  a  settled 
point,  that  no  subsequent  assent  will  make  valid  a  void  lease 
although  subsequent  acts  may  operate  as  a  new  grant. 
(Cowp.  482.  Doug.  60.)  [1  Dumf.  94.  7  Durnf.  86.  Cro. 
E.  156.]  Both  the  leases  to  IMPMechan  were  void,  because 
made  by  a  tenant  at  will,  who  has  no  capacity  to  grant,  and 
the  attempt  was  a  determination  of  the  tenancy  at  will. 

3.  The  last  point  is,  whether  the  defendant  was  entitled 
to  notice  to  quit 

Where  the  holding  is  not  for  a  determinate  period,  but 
from  the  reservation  of  an  annual  rent,  or  from  other  cir- 
cumstances, it  can  be  construed  into  a  holding  from  year  to 
year,  the  courts  have  adopted  the  rule,  that  neither  party 
shall  determine  the  tenancy,  without  previous  notice.  (2 
Black.  Rep.  1173.)  In  the  present  case,  the  defendant  en- 
tered under  a  void  lease,  and  became  a  trespasser,  at  the  elec- 
tion of  Yan  Alen.  No  subsequent  agreement  was  made,  no 
actual  rent  was  stipulated  for,  between  him  and  Lowrens 
Yan  Alen ;  none  was  demanded  or  paid.  Lowrens  Yan 
Alen  did  nothing  that  could  recognize  him  as  tenant,  or  to 
create  between  them  the  relation  of  landlord  and  tenant, 
and,  consequently,  no  notice  to  quit  was  requisite.(a) 

I  am,  therefore,  of  opinion,  that  the  defendant  take  nothing 
by  his  motion. 

Benson,  J«  From  the  report  of  the  judge  on  the  trial, 
I  deduce  the  following,  as  the  facts  in  the  cause,  viz.  That 
Yan  Alen,  being  seised,  iu  fee,  of  a  lot  or  piece  of  land,  at 

(a)  Jackson  T.  Bradt,  9  CaiDei*  R.  169, 174.  Jaehmn  v.  Bryan,  1  Johns.  R. 
323,  333.  The  role  Sn  MaMachiuetta  seems  to  be  that  in  a  tenancy  at  will  the 
parties  must  give  to  each  other  reasonable  notice  of  a  determination  of  the 
will.  ElUt  y.  Paige,  3  Pick.  71,  n ;  but  see  S.C.  1  id.  43 ;  see  also,  Rmng  t. 
StaoMord,  17  Mass.  R.  283.    King  v.  Chodwin,  16  id.  1. 


39  CASES  IN  TH£  SUPREME  COURT. 

Jacksoa  v.  Kogrens. 

Kinderhook,  aliened  it  in  fee,  to  his  son  in-law,  Holland, 
some  time  in  the  year  1785,  but  did  not,  at  any  time,  exe- 
cute to  him  a  deed,  or  writing  for  it,  so  that  the  aliena- 
tion w^  by  parol  only;  that  Holland,  thereupon, 
[•39]  *made  a  lease  of  that  parcel  of  it  which  constitutes  the 
premises  in  question  in  the  present  suit,  to  M'Mechan, 
for  nine  years,  and  one  of  the  considerations  in  the  lease 
was,  that  he  was  to  build  a  store  on  the  premises,  which, 
at  the  expiration  of  the  term,  was  to  be  for  the  benefit  of 
Holland  and  his  heirs.  That  M'Mechan  entered,  according- 
ly, and  became  possessed,  and  built  the  store ;  that  on  the 
25th  August,  1794,  Holland  renewed  the  lease  to  M'Me- 
chan, to  the  1st  June,  1799,  on  an  annual  rent  of  thirty 
pounds  ;  that  the  premises,  from  the  time  M'Mechan  enter- 
ed, in  1785,  have  been  possessed  by  him,  and  the  defendant 
his  assignee,  as  under  the  leases  made  by  Holland  ;  that  Yan 
Alen,  by  his  will  of  the  19th  June,  1790,  devised  his  real 
estate  to  his  widow,  lessor  of  the  plaintiff,  during  her  wid- 
owhood, remainder  to  trustees,  in  trust,  for  the  daughter, 
the  wife  of  Holland,  and  died  in  May,  1795,  and  that 
Holland  died  in  January,  1797.  The  demise  is  laid  in  the 
declaration,  on  the  1st  June,  1795. 

It  may  not  be  amiss  for  me  to  explain  how  I  am  to  be  un- 
derstood, when  I  state  it  as  a  fact,  that  Van  Allen  aliened  in 
fee  to  Holland.  It  is  obviously  to  be  collected  from  the  proofs 
that  Van  Alen  had  made  known  his  intention  to  give  the  lot 
for  the  benefit  of  Holland's  family ;  it  is  most  probable,  how- 
ever, that  he  at  first  intended  the  gift  should  be  by  will,  and, 
consequently,  to  wait  until  his  own  death,  and  that  the  pro- 
perty was  to  be  secured  in  some  manner,  so  that  it  should 
not  be  in  the  power  of  Holland  to  dispose  of  it,  but,  finally, 
he  consented  that  the  gift  should  take  place  instantly,  and  to 
trust  it  to  Holland  himself;  his  declaration,  or  parols  to  Hol- 
land being,  "  Well,  you  may  take  the  lot,  and  I  will  deduct 
sixty  pounds  from  your  wife's  portion."  This  was  a  gift, 
still  possibly  to  be  viewed  as  partaking  of  the  nature  of  a 
sale ;  for  although  the  lot  was  given,  yet  it  was  given  at  a 
certain  price  or  value,  at  which  it  was  to  have  been  charged, 
as  an  advancement  to  Holland's  wife.     I  do  not,  however, 
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conceive  it  to  be  material  to  any  question  in  the  pre- 
sent suit,  whether  it  is  •to  be  considered  as  a  gift,  or    [*iO] 
a  sale  ;  and  I  use  the  general  term  alienation,  as  com- 
prehending both,  and  equally  applicable  to  either ;  the  parolSj 
therefore  app)ear  to  me  sufficient  to  import  an  alienation,  and 
they  being  without  limitation,  the  alienation  is  to  be  in  fee, 
and  an  alienation  in  presenti^ns  distinguishable  from  a  con- 
tract or  promise  to  alien,  in  fnturo.     It  was  not  a  matter 
resting  in  contract,  or  promise,  except  the  implied  promise 
of  Van  Alen,  to  execute,  within  a  convenient  time,  a  deed" 
in  writing,  the  formal,  but  at  the  same  time,  indispensable 
act  of  consummation. 
The  questions  between  the  parties  are, 

1.  Whether  in  a  case  of  a  pqtrol  alienation  of  land  in  fee, 
and  an  actual  entry  and  consequent  possession  by  the  alienee, 
or  his  tenants  thereupon,  the  alienor,  although  he  may  not 
have  executed  a  deed,  in  writing,  shall  not,  nevertheless,  be 
deemed  to  be  so  out  of  possession,  as  to  be  incapable  to  de- 
vise it.  Supposing  the  opinion  of  the  court  to  be  with  the 
plaintiff  on  this  question,  then, 

2.  Whether  the  defendant  may  not  affirm  M'Mechan,  his 
assignor,  to  have  been  a  tenant  for  three  years  to  Van  Alen 
himself,  from  the  25th  August,  1795,  when  the  lease  was  re- 
newed by  Holland  to  M'Mechan  ? 

My  reasoning  on  these  questions  will  be  concise,  for  it  ap- 
pears to  me,  the  merits  of  them  lie  within  a  very  narrow 
compass.  It  will  be  remarked,  that  I  assume  it,  that  until  a 
deed  in  writing,  whatever  may  have  been  the  parol  decla- 
rations of  the  alien'or,  the  technical  estate  at  law  still  re- 
mained in  him,  and  on  his  dying  intestate,  it  would  descend 
to  his  heir,  and  that  consequently,  it  never  passed  to  the 
alienee;  the  question,  therefore,  is  more  precisely  this,  can 
he  also  devise  or  otherwise  dispose  of  it?  Whether  an 
estate  in  fee,  could  not  have  passed,  by  the  common  law,  by 
parol  only,  need  no  longer  be  inquired  into,  since  the  statute 
for  the  prevention  of  frauds  is  express,  that  it  cannot  now 
pass,  unless  by  writing.  No  other  estate  can  pass  to  an 
alienee  by  parol,  except  the  constructive  estate  at  will,  under 
the   statute,  and   consequently,  surh   alienee   cannot   pass 
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[*41]  *aD  estate  or  title  to  another,  as  derivative  from  an 
estate  or  title  in  himself;  the  title  under  which  the 
persons  to  whom  Holland  made  leases  took  possession,  was 
the  title  as  then  subsisting  in  Yan  Alen,  but  which  he  was 
bound,  by  his  promise,  to  pass  to  Holland,  by  executing  a 
deed  in  writing  to  him,  for  that  purpose.  Yan  Alen  always 
had  it  in  his  option  either  to  fulfil,  or  recall  his  promise  :  and 
in  the  latter  case,  to  have  left  Holland  to  seek  a  reparation 
in  damages  against  him ;  so  that  Yan  Alen,  as  to  his  capa- 
city to  dispose,  still  continued  seised,  and  consequently, 
the  premises  all  passed  by  his  will  to  the  lessor  of  the  plain- 
tiff. 

As  to  the  second  question,  I  have  stated  that  the  parol 
gift  of  Yan  Alen  was  an  alienation  in  fee,  and  in  prusenti^  as 
distinguishable  from  a  promise  to  alien  in  futuro  ;  I  have, 
however,  admitted  that  It  was  not  effectual  to  pass  an  estate 
to  Holland,  except  a  constructive  estate  at  will,  and  that  Yan 
Alen  might,  at  any  time,  have  recalled  his  promise,  and  there- 
by have  determined  his  will ;  I  think  notwithstanding,  that 
it  was  sufficient  to  give  Holland  a  right,  or  authority  to  enter, 
and  to  make  leases,  equally  effectual  as  if  made  immediately 
by  Yan  Alen  himself;  but  the  authority  from  Yan  Alen  to 
Holland  being  by  parol,  the  acts  of  Holland  under  that  autho- 
rity, although  in  writing,  cannot,  as  against  Yan  Alen,  have 
more  validity  than  they  could  have,  if  they  were  by  parol  only. 
The  right,  therefore,  of  Tan  Alen  to  avoid  the  alienation  of 
Holland,  and  the  consequent  acts  of  Holland,  are  to  be  subject 
to  a  right  in  the  lessees  of  Holland,  if  they  choose  to  avail 
themselves  of  it,  to  affirm  themselves  to  be  tenants  to  Yan 
Alen  for  three  years,  as  to  every  lease  which  might  have 
been  made  by  Holland  for  that  term,  or  exceeding  it ;  so  that 
if  at  any  time,  during  the  three  first  years  of  either  of  the 
leases,  Yan  Alen  had  questioned  the  right  of  M'Mechan  to 
enter  and  occupy,  M'Mechan  might  have  pleaded  a  lease 
from  Yan  Alen  by  parol,  for  three  years,  and  have  given  the 
parol  gift  of  Yan  Alen  in  evidence,  in  maintenance  of  his 
plea,  or,  in  other  words,  as  an  act  granting  an  autho- 
f  *42]  rity,  *or  power  to  Holland,  to  make  parol  leases  as  dura- 
ble, and  in  every  respect  as  effectuaJ  against  Yan  Alen, 
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as  if  they  had  been  made  immediately  by  himself;  ia  shorty 
that  the  lessee  shall  have  the  same  means  to  defend  his  pos- 
session against  Van  Alen,  which  he  would  have  had  to  de- 
fend it  against  Holland,  with  this  difference,  that,  as  against 
the  former,  he  can  allege  his  agreements  to  be  by  parol  only. 
The  conclusion  from  the  whole  is,  that  the  defendant  may 
affirm  M'Mechan,  and  for  the  residue  of  the  term  unexpired, 
at  the  time  of  the  assignment  of  the  lease,  may  affirm  him- 
self, to  have  been  a  tenant  for  three  years,  and  to  the  lessor 
of  the  plaintiff,  his  devisee,  successively,  from  the  date  of 
the  renewed  lease,  and  from  the  expiration  of  that  term,  as 
tenant  at  will,  from  year  to  year ;  and  consequently,  that 
the  defendant  hath  shown  both  that  there  was  a  term  subsist- 
ing against  the  lessor  of  the  plaintiff,  at  the  time  of  the  de- 
mise laid  in  the  declaration,  and  also,  that  he  is  entitled  to 
the  usual  notice  to  quit ;  and  my  opinion,  accordingly,  is, 
that  the  verdict  must  be  set  aside,  and  that  the  postea  be  de- 
livered to  the  defeudant  to  enter  judgment  of  nonsuit. 

Lewis,  J.  The  grounds  on  which  the  present  application 
ia  made,  are,  1.  That  Lowrens  Tan  Alen,  under  whose  will 
the  lessor  of  the  plaintiff  derives  her  title,  was  disseised 
previous  to  the  time  of  making  the  devise,  and  so  con- 
tinued to  the  time  of  his  death,  and  that  his  interest  being 
thereby  reduced  to  a  right,  nothing  passed  by  the  devise. 

2d.  That  if  there  was  no  disseisin,  then  Holland  or 
M'Mechan  was  tenant  from  year  to  year,  and  entitled  to 
notice  to  quit,  or  M'Mechan  was  tenant  to  Yan  Alen,  under 
a  subsisting  lease,  and,  therefore,  the  plaintiff  not  entitled  to 
recover. 

3d.  That  the  conduct  of  Van  Alen  savored  of  fraud,  in 
hanging  out  deceptive  lights  to  purchasers. 

6th.  That  the  demise  being  laid  previous  to  the  election 
of  the  lessor  of  the  plaintiff  to  be  dispossessed,  and  not  dis- 
seised, is  erroneous,  and  that,  therefore,  the  plaintiff  ought 
not  to  recover. 

*5th.  That  the  judge,  who  tried  the  cause,  misdi-  [M3] 
rected  the  jury. 

YoL.  I.  7 
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To  simplify  the  facts,  I  shall  consider  M'Mechan,  who  is 
the  defendaut's  principal,  as  the  real  defendant. 

On  the  first  point,  the  supposed  disseisin  was  contended 
for,  first  on  the  ground  of  Holland's  being  a  tenant  at  will, 
and  making  a  lease  for  years,  for  which  the  case  of  Blunden 
V.  Baugh  (Cro.  Car.  302)  was  relied  on  ;  secondly,  because 
M'Mechan  held  adversely  to  Tan  Alen.  It  will  be  necessa- 
ry to  consider  each  ground. 

It  is  unquestionable  law  that  a  disseisee  before  re-entry, 
c:innot  convey,  even  by  devise ;  for  by  the  disseisin,  the  fee 
is  out  of  him.  It  is,  therefore,  necessary  to  examine,  whether 
Van  Alen  was  disseised  in  either  of  the  modes  insisted  on,  or 
in  any  other.  That  he  was  not  so  by  election  is  certain,  for 
that  being  for  his  benefit,  and  for  thesakeof  the  remedy  merely, 
is  effected  only  by  bringing  an  assize.  The  disseisin,  then, 
if  any,  must  have  been  an  actual  or  compulsory  one,  that  is, 
in  spite  of  him,  or  as  it  is  termed,  nolens  volens ;  such  as 
would  have  made  the  disseisor  a  good  tenant  to  every  prcedpej 
without  takino^  away  the .  right  owner's  entry.  To  attempt 
an  accurate  definition  of  this  species  of  disseisin  with  all  its 
effects  and  consequences,  would  be  vain,  since  we  have  the 
authority  of  Lord  Mansfield,  in  the  celebrated  case  of  Tat/- 
lory  ex  dem.  Atkyns,  v.  Horde^  for  saying,  that  since  the  abo- 
lition  of  military  tenures,  little  of  it  is  left  us  but  the  name, 
and  that  the  more  we  read,  unless  we  are  careful  to  distin- 
guish, ihe  more  we  shall  be  confounded.  Thus  much,  how- 
ever, may  be  collected  from  the  ancient  writers  on  the  sub- 
ject, that  disseisin  always  implied  a  wrong,  a  personal  tres- 
pass, and  tortious  ouster;  but  that  all  these  might  combine, 
without  necessarily  producing  a  disseisin.  For  according  to 
Bracton,  a  freeholder  by  disseisin  differed  from  a  possessor 
by  wrong,  whom  he  calls  an  intruder,  and  describes  as  acqui- 
ring a  naked  possession,  without  any  seisin  ;  and,  in  the  lan- 
guage of  Lord  Mansfield  in  the  case  above  cited, 
[*44J  "  this  species  of  disseisin  must  *mean  turning  the  ten- 
ant out  of  his  tenure,  and  usurping  his  place  and  feu- 
dal relation,  and  at  the  present  4ay,  can  exist  only  in  the 
case  of  fines  with  proclamation." 
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The  case  of  Blunden  v.  Baugh,  vras  certainly  not  under- 
stood by  the  counsel  who  adduced  it,  for  a  principle  directly 
and  unequivocally  the  reverse  of  that  contended  for,  is  there 
established  by  the  opinion  of  three  judges  against  one ;  the 
four  judges  of  the  common  pleas  assenting.  The  case  was 
this ;  Charles,  Lord  Nottingham,  was  seised  of  the  lands  in 
question ;  William,  Lord  Effingham,  his  eldest  son  and  heir 
apparent,  being  tenant  at  will  to  his  father  of  the  lands, 
leased  them  to  Humphreys  for  twenty-one  years.  During 
the  existence  of  this  lease,  they  united  in  levying  a  fine,  and 
•  the  questions  were,  whether  there  was  not  a  disseisin,  parti- 
bus  invUis  ;  and  if  so,  whether  William  or  Humphreys  was 
the  disseisor ;  and  it  was  held,,  as  above  stated,  that  Charles 
was  disseised,  at  his  election  only ;  that  he  was  tenant  of  the 
freehold,  the  lease  notwithstanding,  and,  that,  therefore,  the 
fine  was  levied  ;  and  that,  had  it  been  a  disseisin,  William 
and  not  Humphreys,  would  have  been  the  disseisor. 

Of  the  several  modes  of  passing  estates,  by  the  act  of  par- 
ties, that  by  devise  is  most  favored,  because  it  is  considered 
as  being  made  in  extre^fis,  and  oftentimes  in  artictdo  mortis. 
Thus  we  find  in  the  case  of  Poussly  v.  Blackmauj  (Cro. 
Jac.  659,)  that  on  a  bargain  aitd  sale  of  lands  conditioned  to 
be  yoid,  on  the  payment  of  a  sum  of  money,  and  that  the  bar- 
gainee should  not  enter  until  failure  of  the  condition,  and 
tbe  bargainor  failed  to  make  payment,  and  the  bargainee  did 
not  enter,  but  devised  the  lands,  and  died,  this  was  held  a 
good  devise,  on  which  the  devisee  could  maintain  ejectment. 
In  Tat/loTy  ex  dem*  Atkyns^  v.  Horde,  this  case  is  cited  by 
Lord  Mansfield,  who  observed,  that  from  the  manuscript  re- 
port it  appeared,  that  the  point  of  decision  was  that  the  owner, 
by  making  a  devise,  showed  his  election  not  to  be  disseised. 
So  in  the  present  case,  Van  Alen  by  devising  the  premises, 
elected  not  to  be  disseised. 

•From  these  authorities,  it  necessarily  results,  that    [*45J 
Van  Allen  was  not  disseised  by  Holland's  lease  to 
M'Mechan.    In  the  course  of  the  examination  of  the  second 
point,  I  shall  show,  that  after  the  expiration,  of  the  lease 
for  nine  years,  M'Mechan  became  tenant  at  sufferance,  and  so 
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not  a  disseisor,  and  that,  therefore,  the  premises  well  passed  by 
the  devise. 

2.  The  second  point  is,  whether  the  plaintiff  is  debarred 
from  recovering  by  the  want  of  notice,  or  by  the  subsist- 
ing lease  for  five  years.  In  the  concluding  argument  of  the 
defendant's  counsel,  the  idea  of  Holland's  being  a  tenant  at 
will  was  abandoned,  and  it  was  contended  that  M'Mechon 
was  tenant  from  year  to  year,  and,  as  such,  entitled  to  a 
notice  to  quit.  The  only  authority  cited  which  in  any  man- 
ner applies  to  this  part  of  the  case,  is  that  of  Dag-get  v. 
Sntnaden^  (2  Black.  Rep.  1224.)  The  reports  of  Sir  William 
Blackstone,  though  the  production  of  an  able  judge,  are  not 
of  the  highest  authority.  They  are  posthumous  works, 
edited  by  his  executor  who  docs  not  appear  to  have  been  a 
lawyer,  and  who  has  given  them  to  the  world,  without  their 
having  undergone  the  last  revisal  intended  by  the  author. 
The  case,  however,  goes  no  further  than  to  say,  that  certain 
tenancies  at  will  are  construed  into  tenancies  from  year  to 
year,  and  that  in  such  cases,  a  six  months'  notice  to  quit  is 
required,  unless  where  a  special  agreement,  or  a  particular 
custom  intervenes.  But  it  was  not  shown  that  the  tenancy 
in  question  was  of  this  description ;  that  it  is  not  will  appear 
from  an  examination  of  the  latest  authorities  on  the  subject. 
The  rule  applies  to  those  tenancies  at  will  only,  which  are 
susceptible  of  a  construction  that  will  place  them  on  a  footing 
with  tenancies  from  year  to  year;  such  as  where  an  annual 
rent  is  reserved,  and  a  holding  over,  by  consent  of  the  land- 
lord. But  when  the  lease  is  determinable  on  a  certain  event, 
or  at  a  particular  period,  no  notice  to  quit  is  necessary  ,*  as 
was  determined  in  the  cases  of  Messenger  v.  Armstrongs 
and  Right   v.    Darbey  4*  Bristoto,  (1   Term  Rep.  53, 

169.) 
[*46]        ^Neither  is  it  necessary,  where  the  tenant  has  done 
an  act,  disclaiming  to  hold  as  tenant  to  the  landlord. 

To  apply  this  doctrine  we  must  advert  to  the  facts  in  the 
case  before  us.  It  is  conceded  that  Holland  never  bad  an 
interest  in  the  premises,  and  that  the  only  evidence,  whicli 
looks  like  his  having  had  an  authority  over  them,  was  Yan 
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Alen's  saying  to  him  on  one  occasion,  "  John,  yon  may  take 
the  kraalj  and  I  will  deduct  60/.  from  your  wife's  portion." 
There  is  no  evidence  of  his  having  ever  made  such  deduc- 
tion, nor  can  these  words  vest  any  species  of  interest,  unless, 
perhaps,  there  had  been  an  actual  entry  by  Holland  conse- 
quent thereon,  when  he  might  have  been  tenant  at  will.  To 
what  purpose  he  was  to  take  it,  then,  was  a  question  of  fact 
for  the  jury  to  decide.  From  their  verdict  it  appears  that  they 
did  not  consider  it  as  intended  as  a  general  authority  to  make 
leases ;  and  they  were  well  warranted  in  a  such  a  conclusion 
by  the  invariable  determination  manifested  by  Yan  Alen,  to 
appropriate  that  property  to  the  benefit  of  his  daughter  and 
her  children.  Holland  first  made  a  lease  for  nine  years,  but 
no  rent  was  reserved.  The  buildings  to  be  erected  by  M'Me- 
chan  were  the  only  consideration.  Yan  Alen  was,  at  first, 
dissatisfied  with  it,  but  upon  reflecting  that  it  would  enhance 
the  value  of  the  premises  to  those  for  whom  he  intended 
them,  he  assented  to  the  lease,  and  thereby  ratified  that  par- 
ticular act.  M'Mechan  thus  became  his  tenant  for  nine 
years,  a  period  certain,  or  at  will  by  force  of  the  statute 
of  frauds ;  and  no  annual  rent  being  reserved,  there  is  no 
construction  on  which  he  can  be  considered  as  tenant  from 
year  to  year;  but  he  must  be  either  tenant  at  will,  by  force 
of  the  statute,  or  for  a  period  certain,  by  Yan  Alen's  assent 
to  the  lease ;  and,  of  course,  according  \o  the  authorities 
cited,  was  not  entitled  to  notice. 

The  jury  have,  also,  properly  determined,  that  the  second 
lease  to  M'Mechan,  to  wit,  that  for  five  yearb,  was  an  unau- 
thorized act  on  the  part  of  Holland  which  Yan  Alen  never 
had  assented  to  or  sanctioned.  When,  or  from  whom  he 
received  the  information  of  it  does  not  appear;  it 
was  not,  however,  from  Holland,  but  •from  strangers ;  ['47] 
and,  finding  the  rent  was  reserved  to  Holland, 
who  was  addicted  to  liquor,  and,  of  course  that  it  would 
not  benefit  his  children,  he  declared  his  disapprobation, 
and  his  intention  of  taking  tlie  property  into  his  own 
hands.  His  death,  which  happened  about  nine  months  after 
the  execution  of  the  lease,  most  probably  prevented  the 
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effect  of  this  intent.    This  lease,  then,  is  certainly  no  bar  to 
a  recovery. 

I  shall  now  proceed  to  show,  as  was  intimated  when  the 
fiTbl  point  was  under  consideration,  that,  on  the  expiration  of 
the  first  lease,  M'Mechan  if  not  a  tenant  at  will,  stood  in  the 
relation  of  tenant  at  sufferance  to  Van  Alen,  and  as  such  was 
not  a  disseisor,  nor  had  he  such  a  possession  as  would  pre- 
vent the  transmission  of  the  inheritance.  (1  Roll.  Ab.  659. 
pi.  15.)  "  If  lessee  for  years,  holds  over  his  term,  yet  he  is 
no  disseisor,  for  this,  that  he  comes  iti  by  act  of  the  party ; 
but  he  is  tenant  at  sufferance."  In  Co.  Litf.  57  b.  and  the 
case  of  Rous  V.  Artois^  2  LeOv  46,  the  sai^e  law  will  be 
foimd. 

That  the  possession  of  such  a  tenant  is  no  impediment  to 
the  passing  of  the  landlord's  interest  is  established  by  the  case 
of  Poussly  V.  Blackman^  before  cited ;  as  well  as  by  the  case 
of  Willis  V.  JerminCj  (2  Leo.  97.)  A  lease  was  there  made 
to  Jermine,  rendering  rent,  and  for  default  of  payment  to  be 
void.  The  rent  was  afterwards  demanded,  but  not  paid,  and 
the  lesscHT  without  entry,  leased  the  lands  to  Willis,  Jermine 
being  in  the  actual  possession,  and  it  was  held  good,  for  that 
be  was  but  tenant  at  sufferance ;  and  Harris  the  counsel  for 
the  defendant  agreed,  that  if  Jermine  was  but  a  tenant  at  suf- 
ferance, the  second  lease  was  good.  The  interest  of  a  tenant 
at  sufferance  is  of  so  little  consideration  in  law,  especially  . 
when  set  up  against  the  rights  of  his  landlord,  that  his 
descent  will  not  toll  an  entry.  {Allen  v.  Hill,  Cro.  Eliz.  238.) 
His  possession  and  pernancy  of  the  profits,  is  insufficient, 
where  he  sells  the  inheritance,  to  protect  himself  against  a 
prosecution  for  maintenance.     {Pike  y.  Hassan^  3  Lieo. 

233.) 
[*48]  *3.  The  arguments  on  the  third  point,  proceed  rather 
*  on  the  ground  of  inconvenience  than  of  law.  The 
supposed  imposition  on  purchasers,  arising  from  Van  Alen's 
permitting  certain  lessees  under  Holland  to  enjoy  their  ten- 
ancy during  his  life,  would  not  be  a  sufficient  reason  for 
granting  the  effect  of  the  present  motion,  were  the  facts  as 
the  defendant's  counsel  have  stated  them.  It  is  incumbent 
on  every  purchaser  to  look  to  the  title  of  the  properly  he  ac- 
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quires.  In  the  present  instance,  it  could  have  been  done 
without  difficulty.  Van  Alen  was  in  the  neighborliood,  and 
from  him  the  extent  of  Holland's  powers  might  easily  have 
been  ascertained.  But  there  was,  in  fact,  no  deception. 
M'Mechan,  before  he  accepted  the  first  lease,  was  informed 
that  Holland  had  no  title,  and  that  Van  Alen,  most  probably, 
would  give  liim  none ;  he  replied,  that  it  was  all  iu  the  same 
family,  and  that  Holland  must  make  good  his  damages,  if  he 
sustained  any.  Ely,  previous  to  his  acceptance  of  the  lease 
for  999  years,  applied  to  Tan  Alen  to  execute  it,  who  refused ; 
but  told  him  he  might  take  it  from  Holland,  and  that  he 
would  never  himself  disturb  him.  Where,  then,  is  the  de- 
ception? The  plain  and  obvious  meaning  was  this,  Hol- 
land's acts  which  I  now  sanction,  must  terminate  with  my 
life.  Of  the  sublease  from  Ely  to  Spencer  &  Ludlow  for 
the  hay-scales,  and  the  several  permissions  to  occupy  tBe  barn 
and  barn-yard,  Van  Alen,  for  aught  that  appears,  was  iguo- 
rant.    Had  it  been  otherwise,  it  would  not  alter  the  case. 

4.  The  fourth  ground  of  the  application  is,  that  the  plain- 
tiff has  laid  his  demise  two  years  previous  to  the  commence- 
ment of  the  suit,  which  determined  his  lessor's  election ; 
hence  it  is  inferred,  if  I  understand  the  scope  of  the  argu- 
ment, that  the  demise  is  laid  before  the  title  accrued.  Were 
this  inference  just,  it  would  be  decisive  against  the  plaintiff 
in  this  action,  and  the  case  relied  on,  of  Goodtitle  v.  Herbert^ 
(4  Term  Rep.  680,)  would  be  in  point.  If  I  am  accurate,  as 
to  the  train  of  reasoning,  the  effect  of  an  election  has  certain- 
ly been  misunderstood.  It  has  no  relation  to  the  title, 
but  to  the  remedy  alone.  "  Wben'*the  easy  specific  [*49] 
remedy  was  by  assize,"  says  Lord  Mansfield,  in  the 
case  of  Taylor,  ex  dem.  Atkyus,  v.  Horde,  "  where  the  entry 
was  not  taken  away,  the  injured  owner  might,  for  his  benefit, 
elect  to  consider  the  wrong  as  a  disseisin.  So,  since  an 
ejectment  has  become  the  easy  specific  remedy,  he  may  elect 
to  call  the  wrong  a  dispossession."  And  again,  he  observes, 
'^  where  an  ejectment  is  brought,  there  can  be  no  disseisin  ; 
because,  the  plaintiff  may  lay  his  demise  when  his  title  ac- 
crued, and  recover  the  profits  from  the  time  of  the  demise." 
This  is  precisely  the  case  before  us. 
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6.  The  objections  to  the  charge  of  the  judge  remain  to  be 
considered.  And  here  it  will  be  observed,  by  recurring  to 
the  motion  for  a  nonsuit,  made  at  the  trial,  that  the  defendant's 
counsel  then  contended,  that  Holland  was  either  tenant  from 
year  to  year,  or  a  disseisor ;  and  it  was  not  un^il  the  con- 
cluding argument,  on  the  present  motion,  that  they  aban- 
doned this  ground,  disclaiming  to  derive  a  title  through  him, 
and  asserting  that  he  never  was  possessed.  The  assumption 
of  this  new  position,  has  induced  an  observation  from  one  of 
the  counsel,  that  the  charge  respecting  Holland's  interest 
was  immaterial ;  from  another  that  it  was  imnroper,  as  it  was  a 
question  of  law;  and  from  a  third,  that  itsnould  have  been 
peremptory  on  the  point  of  Van  Alen's  acquiescence  and  con- 
sequent disseisin  ;  and  that  the  motion  for  a  nonsuit  should, 
on  this  ground,  have  been  successful. 

I  have  already  shown  from  various  authorities,  that  Tan 
Alen  was  neither  disseised  actually,  nor  by  election.  To  have 
granted  a  nonsuit,  therefore,  on  that  ground,  or  to  have 
charged  the  jury  with  a  fact  that  did  not  exist,  would  have 
been  erroneous  in  the  extreme.  The  reference  of  Holland's 
interest  to  the  jury,  was  right  upon  every  principle.  Whe- 
ther he  was  or  was  not  a  disseisor,  is  not,  as  has  been  mis- 
takingly  supposed,  a  question  of  law  but  of  fact.  Disseisin, 
says  Lord  Mansfield,  in  the  case  last  cited,  is  a  fact  to  be 
1*50]  found  by  a  jury.  The  idea  of  'Holland's  being  a  mere 
agent  or  attorney  for  his  father-in-law,  was  first  sug- 
gested by  me  in  overruling  the  motion  for  a  nonsuit ;  and,  in 
the  course  of  the  trial,  was  substantiated  by  an  authority  pro- 
duced by  the  plaintiff 's  counsel.  It  was  controverted  by  the 
defendant,  who  insisted  that  Holland,  if  not  a  disseisor,  had  an 
interest  which  entitled  him  to  notice ;  and  that  M'Mechan  stood 
in  his  place,  by  virtue  of  the  lease  for  five  years  which  was 
produced  in  evidence.  In  this  view,  his  interest  became  a  ma- 
terial object  of  tile  charge ;  and  when  it  is  remembered  that 
it  was  derived,  if  it  existed  at  all,  from  a  parol  agreement 
the  terms  of  which  were  to  be  collected  from  the  testimony 
of  the  witnesses,  it  was  most  indisputably  a  fact  on  which 
the  jury  alone  were  competent  to  .decide.    It  was  also  proper 
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to  be  submitted  to  them,  for  another  reason.  If  he  had  no 
inter^t,  his  lease  could  not  make  him  a  disseisor,  (a  point 
strongly  contended  for,  on  the  part  of  the  defendant,)  and  he 
would  not  stand  in  the  relation  of  a  tenant ;  if  he  had  an  in- 
terest, and  it  was  at  will  only,  his  lease  did  not  make  him  a 
disseisor,  but  at  the  election  of  Van  Alen.  Fearing  that  the 
jury  might  be  misled,  by  the  perplexity  and  embarrassment, 
which  so  intricate  a  subject  could  not  fail  to  produce,  I  placed 
it  before  them  in  the  simplest  form  in  my  power. 

It  was  also  insisted,  that  1  ought  to  have  charged  the  jury, 
that  there  was  efficient  evidence  of  Yan  Alen's  having  au- 
thorizedy  or  approved  of  the  second  lease  to  M'Mechan.  This 
objection  is  a  little  singular,  since  the  ground  of  any  authori- 
ty was  not  relied  on  at  the  trial ;  it  may,  nevertheless,  be 
open  to  investigation.  I  do  not  know  that  it  is  the  duty  of 
a  judge  peremptorily  to  decide  on  the  weight  of  testimony, 
where  there  is  room  to  doubt ;  this  is  peculiarly  the  province 
of  a  jury.  The  judge  may,  and,  perhaps,  ought  to  lay  down 
to  them  the  rules  of  investigation ;  but  the  cases  which  will 
justify  his  directing  their  determination  are  extremely  rare  in 
controverted  causes.  This  was  not  a  case  of  that  de- 
scription ;  on  the  contrary  *the  acquiescence,  if  any,  [*51] 
was  a  matter  of  inference  and  for  their  exclusive  in- 
quiry and  decision. 

Under  whatever  aspect  1  view  this  cause,  and  I  have 
endeavored  to  examine  it  in  every  light  of  which  it  is  sus- 
ceptible, on  account  of  the  important  principles  it  involves, 
I  am  satisfied  with  the  verdict,  and  that  the  defendant  ought 
to  take  nothing  by  his  motion. 

Lansing,  Ch.  J.  declared  himself  to  be  of  the  same 
opinion. 

Radcliff,  J.  having  been  concerned  as  counsel  for  the 
plaintiff,  declined  giving  any  opinion. 

Rule  refused. 

Vol.  L  8 
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Johnson  against  BLOODGOOD.(a) 

If  a  bill  or  note  be  endorsed  after  it  becomes  due,  it  throws  a  suspicion  on  tha 
traosaction,  and  the  endorsee  mast  tiAce  it  subject  to  all  tfa«  equity  that 
existed  in  favor  of  the  maker  of  the  note  before  it  was  endorsed.  Per  KetUf 
J.,  Radcliff,  J.  and  iMnnng,  Ch.  J. 

And  if  there  be  any  attendant  circumstances  of  fraud,  the  endorser  shall  haya 
every  presumption  turned  against  him.     Per  JTenf,  J. 

The  circumstance  of  a  note  being  overdue,  is  a  ground  of  sospicion,  and 
has  been  held  sufficient  to  make  it  incnmbeat  on  the  party  receiving  tha 
note  to  inquire  and  satisfy  himself  that  it  is  good.  Per  Radcl\f,  J.  and 
Kent,  J.  and  Lanaingy  Ch.  J. 

I.  being  insolvent,  assigned  his  property  to  trustees,  on  the  16th  January,  1793, 
for  the  benefit  of  his  creditors ;  a  debt  due  from  B.  was  included  in  the 
assignment,  and  in  an  action  brought  by  the  assignees  against  B.  he  offered 
as  a  set-off,  a  note  of  I.  which  he  stated  to  have  been  purchased  in  the 
year  1793,  after  it  was  due ;  and  it  was  held,  that  the  note  was  to  be 
presumed  to  have  been  purchased  after  the  assignment,  and  could  not  be 
set  off  against  the  debt  due  to  the  insolvent. 

Also  that  the  note  being  past  due  it  was  constructive  notice  of  the  insolvency 
of  the  maker. 

This  was  an  action  for  goods  sold  and  delivered.  The 
defendant  pleaded  non  assumpsit^  and  payment.  Under  the 
second  plea,  the  defendant  gave  notice,  that  he  would  set  off 
a  negotiable  note,  made  on  the  1st  August,  1792,  by  the 
plaintiff,  to  one  Sullivan,  for  3106  dollars,  and  endorsed  to 
the  defendant,  payable  in  four  months  after  date.  On  the  trial 
before  Mr.  Justice  Kent  it  appeared  in  evidence,  that  the 
plaintiff  being  insolvent,  on  the  16th  January,  1793,  made 
an  assignment  of  all  debts  due  to  him,  to  R.  Knox  and 
others,  as  trustees  for  the  benefit  of  all  his  creditors ;  that 
the  plaintiff's  account  was  presented  to  the  defendant  in 
April,  1797,  stated  in  the  names  of  the  assignees,  and 
payment  demanded,  io  which  he  replied,  that  there  was  no 
objection  to  the  account,  but  he  wanted  time  to  pay  it,  and 
mentioned  also  that  he  had  a  note  to  set  off  against  it. 

In  an  answer  to  a  bill  filed  against  the  defendant  in 
chancery,  he  stated  that  he  purchased  the  note  in  question, 

(a)  2  Caines'  Cases  in  Error,  302. 
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'some  time  in  the  year  1793,  (the  month  unknown)  [*52] 
at  l^e  rate  of  twelve  shillings  in  the  pk)und,  and  for  the 
purpose  of  setting  it  off  against  the  present  demand.  The 
defendant,  however,  denied  in  his  answer,  that  he  had  any- 
actual  notice  of  the  assignment  made  by  the  plaintiff  to 
the  trustees  above  mentioned  at  or  before  the  time  of  making 
the  purchase. 

Under  the  circumstances  of  the  case,  the  judge  at  the  trial, 
was  of  opinion,  that  the  set-off  ought  not  to  be  admitted,  and 
it  was  accordingly  disallowed. 

The  defendant  applied  for  a  new  trial  on  the  ground  of 
the  misdirection  of  the  judge  on  this  point. 

Riggs,  for  the  plaintiff. 

Bsnrffi  for  the  defendant. 

Radcliff,  J.  From  the  state  of  the  case  I  think  it  a 
£ur  presumption,  that  the  note  was  purchased  by  the  defend- 
ant after  the  assignment  by  the  plaintiff  to  the  trustees. 

The  assignment  was  made  on  the  16th  January,  1793. 
The  defendant  in  his  answer  to  the  bill  in  chancery  states 
generally,  that  he  purchased  the  note  in  the  year  1793,  with- 
out pointing  to  any  particular  period  of  that  year,  but  saying 
^'  the  month  was  unknown."  It  is  more  than  probable,  if  the 
purchase  had  preceded  the  assignment,  or  if  the  defendant 
had  any  real  doubt  of  that  fact,  that  he  would  have  stated 
particularly  his  knowledge  or  doubt  respecting  it.  His 
answer  to  this  point  was  evasive,  and  connected  with  the 
other  circumstances,  justifies  a  presumption  against  him. 

I  consider  it  as  a  principle  settled  both  in  England,  and  by 
our  own  practice,  that  in  cases  like  the  present  a  court  of 
law,  (2  Bl.  Rep.  1269 ;  1  Term  Rep.  619  ;  3  Term  Rep.  82 ; 
4  Term,  341 ;  7  Term,  670,)  will  regard  the  assignment  of 
a  chase  in  aciumj  and  protect  the  interest  of  a  cestuy  que 
trust  against  every  person  having  notice  of  the  trust,  or  who, 
is  bound  to  take  notice  of  it.(a)  If,  therefore,  the  defendant, 
at  the  time  of  obtaining  the  note,  had  notice,  or  was  bound 
to  take  notice  of  the  trust  created  by  the  assignment,  he 
ought  not  to  be  permitted  to  avail  hmself  of  the  set-off. 

(a)  See  Wardell  v.  Edtn,  infra,  vol.  2,  and  note. 
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[*53]  *Thenotice  by  which  parties  are  affected,  iseitherex- 
press  or  implied ;  underthe  head  of  implied  notice,it  ^ 
long  b^n  held  in  a  court  of  equity,  (1  Atk.  490,  2  Fonb.  166,) 
"  that  whatever  is  sufficient  to  put  a  party  upon  inquiry,  is 
good  notice."  This  is  a  just  and  salutary  rule,  calculated  to 
preserve  good  faith,  and  to  protect  the  rights  of  individuals, 
and  whenever  the  question  of  notice  occurs,  must  be  equally 
applicable  to  courts  of  law  as  to  courts  of  equity.  It  has  in 
fact  been  adopted  by  courts  of  law,  and  in  cases  similar  to  the 
present.  The  defence  here  rests  on  a  note  purchased  after  it 
had  become  due.  This  circumstance  alone  is  a  ground  of 
suspicion,  and  has  been  held  sufficient  to  make  it  incumbent 
on  the  party  receiving  the  note,  to  inquire  and  satisfy  himself 
that  it  is  good.  If  he  does  not,  he  takes  it  at  his  peril,  sub- 
ject to  every  equitable  defence  in  favor  of  the  antecedent  par- 
ties against  whom  he  may  attempt  to  enforce  it.  The  pre- 
sent case  is  still  stronger ;  the  defendant  not  only  purchased 
the  note,  when  overdue,  but  at  a  great  discount,  and  avow- 
edly for  the  purpose  of  setting  it  off  against  the  present  de- 
mand. 

The  consideration  of  the  purchase  and  the  object  in  view, 
strongly  characterize  this  transaction.  The  defendant  knew 
the  note  was  dishonored  ;  and  the  circumstance  of  obtaining 
it,  at  so  great  an  undervalue,  shows  that  he  also  knew  that 
Johnson  was  incompetent  to  pay.  He  must  have  considered 
him  a  bankrupt,  and  he  ought  also  to  have  considered,  that 
his  creditors  had  an  interest  in  his  debts  and  property.  He 
had  even  reason  to  presume  that  the  property  of  this  bank- 
rupt was,  in  some  way  or  other  disposed  of  for  the  benefit  of 
his  creditors;  at  least  the  circumstances  which  appeared, 
were  sufficient  to  put  him  on  his  guard,  and  to  require  him 
to  forbear  from  a  speculation  questionable  in  itself,  and  which 
if  successful,  might  prove  injurious  to  the  creditors  of  John- 
son. I  therefore,  think  that  in  construction  of  law,  there  was 
sufficient  notice  to  protect  the  claims  of  bona  fide  creditors. 
The  object  of  the  defendant  was,  clearly  a  speculation  at  the 
expense  of  some  one ;  an  experiment  to  get  rid  of  an 
[*54]    *  honest  debt  by  means  of  bad  paper,  without  pay- 
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ing  an  equivalent ;  such  an  attempt  ought  not  to  be  en- 
couraged, to  the  injury  of  third  persons.  The  decision  of 
this  case,  will  not  affect  the  negotiability  of  promissory  notes 
for  all  the  purposes  contemplated  by  the  statute,  made  in 
their  favor.  The  intent  of  that  statute  was  not  to  give  cur- 
rency to  notes  already  dishonored,  nor  to  open  a  door  for 
speculations  of  this  sort,  but  to  promote  the  convenience  of 
trade,  by  a  free  circulation  of  creditable  paper,  as  a  substitute 
for  money,  and  by  providing  a  remedy  for  the  holder  of  such 
paper  in  his  own  name.  It  does  not  follow  that  a  note  when 
overdue,  is  deprived  of  its  negotiable  quality.  I  think  it  may 
still  be  negotiated,  and  prosecuted  in  the  name  of  the  holder, 
but  subject  to  every  equitable  defence  by  the  antecedent  par- 
ties, and  all  other  persons  who  may  be  affected  by  it.  I  am 
of  opinion,  therefore,  that  the  note  in  question  was  properly 
excluded. 

Kent,  J.  This  appears  from  the  judge's  report,  to  be  a 
suit  brought  for  the  benefit  of  the  creditors  of  the  plaintiff. 
His  name  is  used  merely  to  satisfy  the  forms  of  law.  The 
suit  is  substantially  between  the  creditors  of  Johnson  and  the 
defendant ;  and  it  is  now  well  understood,  that  courts  of  law 
will  take  notice  of  assignments  and  trusts,  and  consider 
who  are  beneficially  interested,  and  will  protect  the  ceatuy 
que  trust 

In  giving  my  opinion,  I  mean  not  to  question  the  law,  that 
a  bill  or  note  may  be  negotiated  after  it  is  due,  and  be  de- 
clared upon  as  such.  (1  Ld.  Raym.  175.)  But  I  approve  of 
the  doctrine,  and  adopt  it  as  salutary  and  calculated  to  pre- 
vent fraud,  as  laid  down  in  tlie  cases  of  Brown  ^  Davis^  (3 
Term,  80,)  and  Taylor  ^  Mather,  (3  Term,  83,)  that  if  a 
bill  or  note  be  endorsed  after  it  becomes  due,  it  throws  a  sus- 
picion on  the  transaction,  and  the  endorsee  must  take  it,  sub- 
ject to  all  the  equity  that  existed  in  favor  of  the  maker  of  the 
note,  before  it  was  endorsed  ;(a)  and  that  if  there  be  any  atten- 

(a)  <'  Ailar  a  bill  or  note  is  doe  it  comes  disgraced  to  the  endorser  and  it  is 
bis  daty  to  make  inquiries  concerning  it.  If  he  take  it,  though  he  gires  a  fall 
consideration  for  it,  he  does  so  on  the  credit  of  the  endorser  and  subject  to  all 
tbe  equities  with  which  it  may  be  encumbered.*'    Per  Lord  Ellenborongh,  in 
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dant  circumstances  of  fraud,  the  endorsee  shall  have  every 
presumptioQ  turned  against  him.    So,  in  the  present  case,  the 

Tinaon  r.  FranctM,  1  Campb.  19,  and  whaierer  will  be  a  defeace  affaiiwt  tbft 
giver  will  be  a  defence  against  the  reoeiver.  Steph.  N.  P.  860 ;  Tucker  ▼. 
Smith,  4  Greenleaf,  415 ;  Andrews  r.  Pond,  13  Peten,  65.  Thus  where  a 
bet  was  laid  after  the  poll  was  closed  on  the  event  of  the  election  for  governor, 
and  the  party  gave  hie  negotiable  note  for  the  amoant  of  the  bet  payable  in 
thirty  days,  which  waa  deposited  with  a  stakeholder,  and  afterwards  delivered 
to  the  winner,  who  endorsed  it,  after  it  becaoie  doe  ;  it  was  h^d  that  the  en- 
dorser took  the  note  subject  to  the  defence  existing  against  it  in  the  hands  of 
the  original  payee,  and  that  the  note  being  given  for  such  a  wager  was  void. 
Lansing  v.  Lansing,  8  Johns.  R.  454.  But  if  the  maker  confess  judgment  on 
a  note  the  consideration  of  which  is  illegal,  to  the  endoraee  after  it  fall  due,  the 
ceort  will  noC  set  aside  the  judgment  to  let  in  mieh  equitable  defence,  espe- 
cially where  the  original  parties  are  in  pari  deUetQ.  Sehring  v.  Rathhun,  infra, 
331.  So,  when  the  maker  had  a  set-off  against  the  payee  of  a  note  endorsed 
after  it  became  due,  it  was  held  that  the  set-off  should  be  received  in  an  action 
by  the  endorsee  against  the  maker.  0*Callaghan  v.  Sawyer,  5  Johns.  R.  118. 
See  further  Hendricks  v.  Judah,  1  id.  319  ;  Lansing  v.  Gains,  9  id.  300 ; 
Ford  V.  Stewart,  19  id.  342 ;  Havens  v.  Huntington,  1  Cowen,  387,  396  ; 
Jones  T,  Caswell,  infra,  vol.  3,  p.  29. 

In  Massachusetts,  if  a  person  takes  a  note  overdue,  or  with  knowledge  of 
equitable  defences  or  under  circnmstances  which  ought  to  have  excited  suspi- 
cion, he  takes  it  subject  to  equities.  Ayer  v.  Hutchins,  4  Mass.  R.  370,  372 ; 
Holland  v.  Makepeaee,S  id.  418,  433 ;  Sargeant  v.  Soutkgate,  5  Fide.  813, 
316,  317.  Thus  the  maker  of  a  note  endorsed  after  dishonor,  may  have  the 
benefit  of  a  set-off  against  the  payee,  which  accrued  before  notice  of  the  trans- 
fer. Sargeant  v.  Soutkgate ^  ut  sup. ;  Ranger  v.  Carey ^  1  Metcalf,  369  ;  or 
of  payments  in  whole  or  in  part  before  the  transfer,  Stevens  v.  Bruce,  21 
Pick.  193 ;  Hemmenway  v.  Stone,  7  Mass.  R.  58 ;  Gold  v.  Eddy,  1  id.  1 ;  Ba- 
ker V.  WKsaton,  5  id.  509, 512 ;  American  Bank  v.  Jenness,  3  Metcalf,  288  : 
or  fraud  in  its  inception,  Sylvester  v.  Crapo,  15  Pick.  92 :  or  illegality,  Ayer 
V.  Hutchins,  utsup.;  or  want  or  failure  of  consideration,  Thompson  v.  Hale, 
6  Pick.  2.59 ;  or  that  by  the  fault  or  fraud  of  the  endorser  the  collateral  secu- 
rity given  for  the  note  did  not  bring  enough  to  pay  it ;  Howard  v.  Ames,3 
Metcalf,  308  ;  Potter  v.  Tyler,  3  id.  58  :  see  Porter  v.  Blood,  5  Pick.  54, 58. 
Contra,  Jones  v.  Kennedy,  11  Pick.  135;  or  a  submission  to  arbitration  and  an 
award  thereon ;  Webster  v.  Lee,  5  Mass.  334 ;  or  a  discharge  under  an  insol- 
vent law  before  the  transfer  valid  against  the  endorser,  Baker  v.  Wheaton,  5 
Mass.  509  ;  Watsony.  Bourne,  10  id.  337,  338  ;  or  that  the  payees  of  a  bill, 
had  agreed  to  repay  the  drawer  the  amount  of  the  bill  if  paid,  or  return  it  with- 
out charge  if  not  paid,  Wilson  v.  Holmes,  5  id.  543.  The  law  of  France  in  a 
great  measure  recognizes  the  like  distinction  between  endorsements  before, 
and  endorsements  after  the  maturity  of  a  bill  or  note.  In  the  latter  case,  all 
the  equities  between  the  other  parties  are  not  only  let  in,  but  even  those  of  the 
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defendant  stating  generally,  that  be  purchased  the 

note  in  the  year  1793,  it  shall  be  presumed,  that  he    [*55] 

erediton  of  the  endonor  who  haya  before  the  endonement  and  after  the  matu* 
rity  levied  attachments  of  the  debt  in  the  hands  of  the  debtor.  Story  on  Bills, 
^  ^1.  PardesBUB,  Droit  Comra.  T.  2,  art.  351, 352.  Chitty  on  Bills,  ch.  6,  p. 
242,  n.  e,  8th  edit  1833.  It  seems,  howeyer,  in  Scotland,  the  endorsement  of 
a  bill  which  is  oyerdue  does  not  affect  the  endorsee  with  the  equities  between 
the  original  parties,  nulees  there  are  some  marks  of  dishonor  on  the  bill.  Story 
on  BiUs,  224»  n.  1.    1  Bell.  Comm.  B.  3,  ch.  2,  i  4* 

Bot  the  equities  referred  to  in  the  general  rule,  are  only  those  that  attach  to 
the  particular  bill  or  note  and  such  as  would  be  available,  as  between  the  par- 
ties, to  control,  qualify  or  extinguish  any  rights  arising  thereon,  and  not  such  as  ' 
grow  ont  of  other  independent  transactions  between  them.  Bayley  on  Bills, 
161, 162,  (5th  edit)  Buirough  y.  Mom,  10  Bam.  &,  Cress.  563.  Story  on 
Bills,  208,  n.  3,  243,  244. 

It  has  been  held,  however,  that  a  man  who  takes  a  bill  after  it  is  due,  will 
stand  in  the  same  situation  as  if  he  had  taken  it  before,  if  he  held  it  for  valne 
before  it  was  due  and  it  be  redelivered  to  him  for  the  same  valoe  afterwards : 
as  if  a  banker's  customer  deposite  a  bill  with  him  for  value  before  it  is  due,  and 
again  deposite  it  with  him  for  value  after  it  is  dishonored.  Bosanquet  v.  Dud' 
man,  I  StariL.  1. 

And  though  a  man,  who  takes  a  bill  after  it  is  dae,  takes  it  subject  to  the  ob- 
jections to  which  it  was  liable  in  the  hands  of  the  person  from  whom  he  took  it, 
he  is  not  subjected  to  every  description  of  evidence  to  which  that  person  would 
be  liable.  CoUeridge  y.  Tarquhareon,  1  Stark.  259.  Therefore  though  the  en- 
tries in  that  person's  books,  if  made  at  the  time  of  passing  the  bill,  and  accom- 
panying that  act  might  be  evidence  against  him,  yet  entries  which  cannot  be 
proved  to  have  been  so  made  and  might  have  been  made  afterwards  are  not. 
CroUlyy.  Hane,  13  East,  49a 

The  question  has  frequently  arisen  when  a  note  payable  upon  demand  is  to 
be  deemed  out  of  time,  so  as  to  subject  the  endorsee  to  every  defence  existing  at 
the  time  it  was  negotiated.  Such  a  note  is  obviously  not  open  to  the  same 
suspicion  as  one  overdue,  and  therefore  it  has  been  held,  in  England,  that  with- 
out evidence  of  payment  having  been  demanded  and  refused,  it  Is  not  to  be  con- 
sidered as  such.  Borough  v.  White,  4  Bam.  dc  Cress.  325 :  vide  Goodall  v. 
Ray,  4  Dowl.  P.  C.  76.  From  the  nature  of  the  case,  however,  there  can 
be  no  precise  time  within  which  such  a  note  is  to  be  deemed  dishonored.  Pre- 
sentation for  payment  should  be  made  within  a  reasonable  time :  Field  v.  Nick* 
eroon,  13  Mass.  R.  131, 137, 138  ;  Stoekhridge  v.  Damon,  5  Pick.  223  ;  but 
what  constitutes  such  time  is  a  question  of  law  ;  Tindal  v.  Brown,  1  T.  R« 
166;  2  Caines'  R.  372,  per  £^eitt,  J.,  depending  upon  the  peculiar  circum- 
stances of  the  case.  Such  a  note  negotiable  two  years,  Loomis  v.  Pulver, 
9  Johns.  R.  244 ;  or  eighteen  months,  Furman  v.  Hatkins,  2  Caines'  R.  369 ; 
a  little  more  than  eleven  months,  Sylvester  v.  Crapo,  15  Pick.  92 ;  ilemmen" 
way  V.  Stone,  ut  oup.  or  ten  months,  Nevim  v.  Town$endf  6  Conn.  R.  5 ; 
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purchased  it  after  the  16th  January,  1793|  the  date  of  the  as- 
signment of  the  insolvent's  estate. 

When  a  note  is  offered  for  sale,  after  it  becomes  due,  and 
at  a  discount,  what  is  the  necessary  inference?  Most  cer- 
tainly that  the  maker  is  insolvent,  and  if  so,  his  effects  and 
credits  ought  immediately  to  enure  to  the  benefit  of  his  credi- 
tors, and  he  be  regarded  only  as  their  trustee.  The  presump- 
tion will  bo,  for  so  indeed  justice  would  dictate,  that  the  in- 
solvent makes,' forthwith,  a  full  and  frank  disclosure  and  as- 
signment of  all  his  property  for  the  payment  of  his  debts. 
And  if  the  insolvent  do,  in  fieict,  make  such  an  assignment,  the 

eight  months  or  nz  monUii,  Thampmm  y.  Hale,  6  Pick.  259-^iee  Clark  t. 
Lineh,  10  Man.  R.  51,  American  Bank  v.  Jenneee,  ui  eup*^  Ayer  v.  HuiehinM^ 
ut  9up. ;  Itm  than  three  months,  Stevens  y.  Bruce,  21  Pick.  193,  or  two  months 
and  a  half  after  its  date,  Loeee  y.  Dunking  7  Johns.  R.  70,  has  been  held  so 
far  out  of  time  as  to  amount  to  construetiye  notice ;  to  the  endorsee,  of  th* 
equities  existing  between  the  parties.  But  where  soch  a  note  was  transferred 
fiye  months  after  its  date  ;  and  there  were  seyeral  payments  endorsed  prior  to  ita 
transfer,  one  of  them  but  a  few  days  (21)  before,  Sanford  y.  Nieklee,  4  Johns; 
R.  224,  and  another  was  transferred  within  one  month  from  date,  Ranget  yi 
Carey,  1  Metcalf,  369,  and  another  seven  days'from  date,  Thurston  t.  Jlfc- 
Kown,  6  Mass.  R.  428,  the  times  were  held  to  he  reasonable  and  the  defences 
against  the  endorsee  were  shut  out.  It  is  respectfully  submitted  to  the  judg- 
ment of  the  profession,  that  the  true  test  whereby  to  determine  if  such  a  note  is 
out  of  time,  is  whether  from  the  modes  of  business  relating  to  such  paper  at  tha 
particular  place  where  it  was  negotiated,  there  was  any  thing  reasonably  suspi- 
cions in  its  remaining  unpaid  at  the  time  of  negotiation.  In  many  parts  of 
the  country  these  notes  constitute  the  most  common  security  for  money  lent, 
where  the  amount  is  not  large,  and  they  are  consequently  kept  alive  for  yean. 
In  those  parts  such  a  transfer,  though  long  after  due,  by  itself  and  without  the 
aid  of  any  other  fact,  would  not  arouse  caution.  Therefore  the  endorsee 
would  be  faultless  in  case  of  an  existing  equity  between  the  maker  and  the  en- 
dorser. In  such  a  case  the  maker  would  generally  be  chargeable  with  laches 
for  not  procuring  a  settlement  of  the  equity  afiecting  paper  which  he  knew  to  be 
in  the  market  and  liable  to  be  taken  innocently  by  the  endorsee.  In  other  parts 
their  use  is  limited,  they  are  rarely  employed  as  secnrilies,  and  in  proportion  to 
the  length  of  time  they  are  unpaid,  confidence  must  be  unpaired  in  their  valid- 
ity. To  measure  both  cases  by  a  similar  time  would  be  unjust.  To  deter- 
mine a  specific  time  for  every  case  would  be  impracticable.  It  is  apprehended 
therefore,  that  whether  there  is  any  thing  reasonably  suspicious  in  its  remain- 
ing unpaid  during  the  lapse  of  time  in  question,  taking  into  consideration  the 
effect  of  such  lapse  to  create  suspicion  at  the  place  where  the  transaction 
takes  place,  must  constitute  the  true  test 
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purchaser  of  the  note  in  such  a  case,  after  the  assignment  at 
a  depreciated  rate  for  the  purpose  of  a  set-off,  though  he  may 
not  in  fact,  know  of  the  assignment,  yet  he  is  properly 
chargeable  with  having  acted  under  an  implied  notice  of  the 
assignment.  The  law  infers  the  notice,  being  what  is  termed 
constructive  notice :  (2  Fonb.  155.)  he  accordingly  commits 
a  fraud  upon  his  creditors;  he  does  an  act  mala  fide;  and 
as  Lord  Keoyon  observed  in  a  case,  not  very  unlike  the  pre- 
sent, "  It  would  be  very  unjust  indeed,  if  one  person,  who 
happens  to  be  indebted  to  another,  at  the  time  of  the  bank- 
ruptcy of  the  latter,  were  permitted  by  any  intrigue,  between 
himself  and  a  third  person,  so  to  change  his  situation  as  to 
diminish,  or  totally  to  destroy  the  debt  due  to  the  bankrupt 
by  an  act  ex  post  fa(AoP    (6  Term,  59.) 

I  accordingly  continue  in  the  opinion  that  was  given  at  the 
trial,  that  the  note  purchased  by  the  defendant,  was  inadmis- 
sible evidence  under  the  plea  of  payment,  and  that  the  de- 
fendant must  take  nothing  by  his  motion. 

Benson,  J.  declared  himself  to  be  of  the  same  opinion. 

Lewis,  J.  That  chosea  in  action^  are  not  assignable,  is  a 
very  ancient  rule  of  the  common  law. 

The  many  inconveniences  resulting  from  a  rigid  adher- 
ence to  this  rule,  which  must  have  been  sensibly  felt  previ- 
ous to  the  introduction  of  the  equity  jurisdiction  of  the  court 
of  chancery,  induced  the  common  law  courts,  at  an 
•earl  y  period.,  to  give  effect  to  such  transfers,  by  consid-  ['56] 
ering  them  in  the  nature  of  declarations  of  trust ;  the 
sanctity  of  legal  forms  not  being  thereby  violated  as  the  as- 
signee prosecuted  in  the  name  of  the  assignor,  by  virtue  of  a 
power  contained  in  the  instrument  of  assignment.  This  re- 
medy proved  however,  in  many  cases,  a  very  inadequate  one; 
the  equitable  or  beneficial  rights  of  the  cestuy  que  trust  not 
being  noticed,  were  ever  liable  to  be  defeated  by  the  act  of 
the  trustee,  or  impaired  by  his  debts.  Wiien  theequity  juris- 
diction of  the  chancery  became,  by  the  invention  of  uses, 
completely  established,  it  soon  assumed  the  almost  exclusive 
cognizance  of  frauds,  accidents  and  trusts.  To  make  this  re- 
medy complete,  the  party  was  therefore,  in  such  cases,  obli* 

Vol.  1.  9 


67  CASES  IN  TIIE  SUPREME  COURT. 

Johnaoa  y.  Bloodfood. 

ged  to  resort  to  that  court ;  the  delay  and  expense  of  which 
induced  the  common  law  courts  to  extend  the  remedy,  by 
further  relaxations,  until  finally  they  left  to  the  exclusive 
jurisdiction  of  a  court  of  equity,  little  more  than  ijuere  techni- 
cal trusts.  The  reform,  however,  has  been  gradual  and  cau- 
tious, and  extended  not  beyond  a  refusal  to  support  a  pay- 
ment made  to  the  assignor,  after  notice  to  the  debtor  of  the 
assignment  of  the  debt,  until  the  19th  of  Geo.  the  III.  a  peri- 
od at  which  the  obligatory  force  of  English  adjudications 
had  ceased  to  operate  in  this  country.  Satisfied,  however, 
with  the  principles  of  subsequent  cases,  I  am  content  to  go  as 
far  as  they  have  gone,  but  am  not  prepared  to  go  one  step 
beyond  them.  It  becomes,  then,  of  importance  to  inquire 
how  far  the  English  courts  have  gone  in  noticing  equities 
and  trusts,  and  whether  they  have  done  it  in  any  instance,  to 
the  prejudice  of  a  perfect  right,  vested  in  a  third  person. 

I  shall  consider,  in  the  order  of  time,  such  cases  as  I  have 
met  with,  b^inning  with  that  ofFenner  ^  MeareSj  (2  Black* 
1269,)  which  though  not  precisely  in  point,  since  it  was 
there  determined,  that  the  legal  right  as  well  as  the  beneficial 
interest,  was  in  the  plaintiff,  still  looks  towards  it.  Meares 
bad  borrowed  money  of  Cox,  on  respondentia,  and  by  en- 
dorsement on  the  bond,  declared  it  was  not  subject  to  set-off, 

and  that  he  would  pay  the  principal  and  interest  with- 
[•67j    out  'deduction  or  abatement,  to  whomsoever  it  should 

be  assigned  by  the  obligee.  An  assignment  was  made 
for  valuable  consideration  to  the  plaintiff,  who  brought  a^- 
sumpsit  for  money  had  and  received  ;  and  the  court  deter- 
mined that  it  was  maintainable  by  force  of  the  endorsement ; 
though  it  was  admitted,  that  had  the  suit  been  brought  in  the 
name  of  Cox,  the  defendant  might  have  pleaded  a  set-off. 

The  next  case  is  that  of  Bottomly  v.  Brooke,  22  Geo.  III. 
the  decision  in  which  was,  that  where  A.  gave  a  bond  to  B. 
in  trust  for  C.  and  at  C.'s  request,  A.  might  to  an  action  of 
debt  brought  on  this  bond  in  the  name  of  B.  plead  the  special 
matter,  and  set  off  a  demand  against  C. 

The  case  of  Riidge  v.  Birch,  25  Geo.  III.  was  precisely 
similar  to  the  preceding. 
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In  Webster  v.  SccUes  the  only  point  decided  was,  that 
what  a  bankrupt  holds  as  a  trustee,  is  not  assignable  by  the 
commissioners ;  the  statute  empowering  them  to  assign  those 
things  only,  which  are  for  the  benefit  of  the  bankrupt 

The  three  cases  last  mentioned  are  cited  in  Winch  ^  Kee- 
ley  ;  (1  Term,  619,)  in  which  the  only  question  was,  whether 
the  defendant  should  pay  a  balance  of  an  account  to  the  plain- 
tiff for  the  use  of  his  assignee,  or  to  his  assignees  under  a 
subsequent  commission  of  bankruptcy.  The  court  deter- 
mined it  was  not  assignable  under  the  commission,  within 
the  terms  of  the  statute  of  James ;  and  that  the  plaintiff  of 
course  should  recover. 

Of  all  these  cases,  not  one  goes  so  far  as  to  notice  the  bene«> 
ficial  interest  of  a  cestuy  que  trust  to  the  prejudice  of  a  per** 
feet  right  vested  in  a  third  person,  a  consequence  unavoid* 
able  in  the  present  case,  if  the  decision  at  nisi  prius  be  sup- 
ported. Their  utmost  extent  is  that  in  an  action  by  a  trus* 
tee  against  a  creditor  of  a  cestuy  que  trusty  the  defendant  may 
plead  the  special  matter,  and  set  6ff  the  demand  against  the 
person  having  the  beneficial  interest  in  the  suit.  (See  4 
Term,  34.)  Bat  no  case,  I  am  persuaded,  can  be  adduced,  in 
which  it  has  been  permitted  to  a  trustee  plaintiff,  to 
^preclude  a  defendant  from  a  set-off,  by  alleging  that  [*58] 
he  prosecutes  for  the  benefit  of  another,  when  such 
defendant  was  ignorant  of  the  trust,  at  the  time  of  giving  the 
credit ;  for  his  debt  to  the  trustee,  may  have  been  the  sole  in- 
ducement to  the  credit,  and  have  led  him  to  purchase  his  pa- 
per,  when  perhaps  no  other  person  would. 

Legal  decisions,  on  commercial  questions  particularlyi 
should  ever  be  founded  on  the  broad  basis  of  general  princi- 
ple, and  there  is  no  better  test  of  the  soundness  of  such  prin" 
ciple,  than  its  applicability  to  every  similar  case.  The  deci- 
sion at  nisi  prius  will  be  found  to  be,  that  a  defendant  shall 
in  no  case  set  off  where  the  plaintiff  prosecutes  for  the  bene- 
fit of  creditors ;  for  the  particular  circumstances  of  this  case, 
when  examined;  can  have  no  influence.  To  purchase  a  note 
in  the  market  for  less  than  its  nominal  value,  is  neither  usuri* 
ous  nor  fraudulent ;  for  its  nominal  may  not  be  its  real  value^ 
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To  purchase  it  either  for  the  purpose  of  compelling  payment 
from  the  maker,  or  of  paying  him  a  debt  with  it  by  way  of 
set-off,  is  a  perfectly  fair  negotiation,  and  not  against  any  law 
of  civil  or  moral  obligation.  Stripped  of  these  two  circum- 
stances, it  stands  barely  on  the  principle  above  stated.  Now 
if  this  principle  be  a  sound  one,  it  will  apply  with  equal  force 
to  the  payee  as  to  the  endorsee  of  a  note,  nor  can  it  vary  the 
case  whichever  of  the  debts  be  first  contracted.  If  Johnson 
then,  had  given  Sullivan  his  note,  and  before  it  became  due 
Sullivan  had  sold  property  to  Johnson,  who  afterwards  as- 
signed his  debts  for  the  benefit  of  his  creditors,  Sullivan  could 
not  set  off  such  note  in  a  suit  brought  against  him  by  John- 
son for  their  benefit,  even  though  the  possession  of  the  note 
had  been  the  sole  inducement  of  the  sale.  This  is  a  doctrine 
which  neither  law  nor  equity  will  be  found  to  warrant.  It 
will  apply  as  well  to  the  case  of  an  assignment  for  the  bene- 
fit of  a  particular  creditor,  as  to  an  assignment  to  one  for  the 
benefit  of  all  the  creditors;  and  thus  put  it  in  the  power  of  a 
debtor  to  compel  one  creditor  to  pay  the  other,  or  a  number  of 

creditors  to  contribute  to  the  payment  of  one  whom  he 
[*59]    may  choose  to  prefer.    Executors  and  'administrators, 

also,  will  be  embraced  by  the  rule,  for  they  represent 
their  principals,  and  are  trustees  for  their  creditors.  Nor  will 
the  generality  of  the  assignment,  it  being  for  the  benefit  of  all 
the  creditors  of  the  plaintiff,  vary  the  case,  unless  it  can  be- 
shown,  that  a  court  of  common  law  has  the  power  to  declare, 
that  on  every  such  voluntary  assignment,  creditors  shall  be 
compelled  to  waive  all  advantages,  and  to  receive  their  divi- 
dends pari  passu. 

A  circumstance  of  no  little  weight  on  the  present  occasion 
is,  that  the  set-off  was  not  inconsistent  with  the  nature  of  the 
trust.  The  assignment  was  for  the  benefit  of  the  creditors, 
and  the  defendant  was  a  creditor,  and  having  a  lien  too,  or 
security  which  could  not  be  taken  from  him.  On  the  whole, 
if  the  note  in  question  was  the  note  of  Johnson  which  had  not 
been  discharged,  his  liability  to  pay  it  would  exist,  notwith- 
standing the  assignment  of  his  property,  and  if  a  suit  would 
lie  on  it,  I  cannot  see  why  it  might  not  be  pleaded  as  pay- 
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ment,  and  being  a  negotiable  paper,  why  the  endorser  should 
not  be  entitled  to  all  the  advantages  of  the  original  pajree. 
But  it  was  insisted,  that  its  negotiability  was  at  an  end,  as  it 
had  been  purchased  when  it  was  overdue,  and  the  case  of 
Beck  Y.  Robley^  (1  H.  Black.  89,  n.)  and  Brown  v.  Davis, 
(3  Term  Rep.  80,)  were  relied  on.    The  first  of  these  cases, 
which  is  subjoined  in  a  note  to  the  case  of  Bacon  ▼.  Searles, 
has  so  many  suspicious  circumstances  about  it,  and  is  so  sub- 
versive of  principle,  that  I  do  not  think  it  much  \o  be  relied 
on.    It  is  cited,  as  of  Trinity  term,  14  Geo.  III.  and  is  directly 
the  reverse  of  the  decision  in  Louviere  v.  Laubray,  (10  Mod. 
37,)  nor  is  it  to  be  found  in  any  reporter  of  that  time.    The 
last  circumstance  is  the  more  extraordinary,  as,  if  truly  cited, 
it  is  an  important  and  leading  case.    The  amount  of  it  is, 
that  if  a  bill  after  acceptance  and  non-payment,  comes  back 
to  the  hands  of  the  drawer,  it  ceases  to  be  a  bill,  so  that  an  ac- 
tion cannot  be  sustained  on  it  against  the  acceptor.    If  this  be 
true,  then  the  resemblance  between  the  acceptor  of  a  bill  and 
the  maker  of  a  note,  and  the  draper  of  a  bill  and  the  endorser 
of  a  note  is  destroyed,  where  the  similarity  of  feature 
is  supposed  to  be  strongest ;  for  the  maker  of  the  note    [*60] 
is  the  person  responsible  in  the  last  resort,  and  the  ac- 
ceptor of  a  bill  will  not  be  so.    The  endorser  of  a  note  who 
takes  it  up,  can  maintain  an  action  against  the  maker,  but 
the  drawer  of  a  bill  under  like  circumstances,  will  not  be  able 
to  sustain  an  action  against  the  acceptor.    The  well  es- 
tablished maxim,  also,  that  an  acceptance  by  a  drawer,  is 
prima  facie  evidence  of  his  holding  property  of  the  drawer's 
to  the  amount  of  the  bill,  will  be  shaken.     But  give  the  au- 
thority its  greatest  latitude,  it  cannot  reach  the  present  case, 
for  though  the  note  may  have  lost  its  ne^fotiability.  it  certain- 
ly is  still  a  note,  for  which  the  maker  is  liable,  unless  it  shall 
appear  to  have  been  discharged. 

The  case  of  Brown  v.  Davis  is  not  more  applicable  than 
that  of  Beck  v.  Robley.  The  extent  of  it  is,  that  the  endor- 
see of  a  note  overdue,  shall  stand  in  the  place  of  the  original 
payee,  and  be  subject  to  all  the  disadvantages  of  his  situation  ; 
such  as  the  defendant  being  permitted  to  show,  that  the  note 
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was  paid,  which  was  the  ground  of  defence  in  that  case,  or 
that  it  was  made  on  an  illegal  consideration,  as  in  the  case  of 
Banks  Y.  Coiu^e/Z  there  cited.  In  the  prindpal  case,  Mr. 
Justice  Buller,  speaking  of  a  note  overdue,  makes  this  em- 
phatic observation,  "  I  do  not  say,  that  by  law  it  is  not  ne- 
gotiable." And  again,  in  the  case  of  Taylor  v.  Mather^ 
(3  Term  Rep.  83,  n.)  in  a  note  subjoined,  be  says,  that ''  it 
has  never  been  determined,  that  a  bill  or  note  is  not  negotia- 
ble after  it  becomes  due." 

A  further  remark,  which  has  great  weight  with  me,  is,  that 
all  the  decisions  on  this  subject  are  in  favor  of  defend- 
ants, and  none  in  favor  of  trustee  plaintiffs ;  and  with  good 
reason,  because,  in  the  former  case,  the  strict  rules  of  law  are 
made  to  yield  to  substantial  justice,  without  fraud  or  collu- 
sion ;  for  the  plaintiff  may  put  the  fact  of  a  trust  in  issue,  and 
the  defendant,  if  he  cannot  substantiate  his  plea,  must  fail. 
But  in  the  latter  case,  fraudulent  and  collusive  assignments 
may  be  set  up,  whenever  a  man  wishes  to  avoid  the 
[*6l J  payment  of  his  just  Mebts,  and  a  defendant  be  thereby 
precluded  from  a  set-off,  however  righteous  may 
be  his  demand. 

Some  observations  were  made,  in  the  course  of  the  argu- 
ment, against  granting  the  effect  of  the  present  motion,  on 
the  suspicious  appearance  of  the  endorsement  on  the  note, 
which  were,  in  my  opinion,  irrelevant,  as  the  note  was  not 
in  evidence.  For,  notwithstanding  their  force,  and  the 
effect  they  would  probably  have  produced  on  the  mind  of 
the  jury,  they  were  questions  exclusively  for  their  decision. 
The  consequence  of  a  right  decision  of  this  question  having 
appeared  to  me  important,  1  have  examined  it  with  the  more 
attention,  and  have  not  a  doubt  that  a  new  trial  ought  to  be 
awarded. 

Lansing,  Ch.  J.  To  determine  whether  the  note  ought 
to  have  been  received,  it  is  requisite  to  examine,  1st  The 
effect  of  the  endorsement  of  the  note  after  it  became  due ; 

2d.  Whether  the  assignment  made  by  the  plaintiff,  varied 
the  relative  situation  which  existed  between  the  plaintiff  and 
Ibe  defendanx. 
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It  seems  to  be  settled  in  the  English  courts,  that  the  en- 
dorsement of  a  note  after  it  becomes  due,  shall  not  exempt 
the  holder  from  any  disability  which  the  payee  as  intermedi- 
ate indorser  would  be  exposed  to,  if  it  had  remained  in  the 
hands  of  either.  The  endorsee  after  it  is  overdue  takes  it 
at  his  own  risk,  and  relies  not  solely,  but  principally,  on  the 
credit  of  the  endorser  from  whom  he  receives  it ;  for  the  en- 
dorser retains  the  right  of  resorting  to  the  maker  or  prior  en- 
dorsers with  the  like  effect,  as  he  might  have  done  before  the 
note  became  due,  as  long  as  they  cannot  avail  themselves 
of  some  legal  ground  of  discharge,  arising  from  the  trans- 
actions between  the  parties  prior  to  the  last  endorsement. 
This  I  take  to  be  the  extent  of  the  doctrine  assumed  by  the 
English  courts,  and  it  is  such  as  appears  to  me  to  be  well 
warranted  by  the  soundest  legal  principles,  applied  to  the 
nature  of  negotiable  paper. 

*Judge  Buller,  who  laid  down  the  broadest  principles  [*62J 
of  any  of  the  judges,  who  gave  an  opinion  in  the  case 
of  Brown  v.  Davis,  observes,  "  that  if  a  note  is  overdue, 
though  he  does  not  say  it  is  not  negotiable,  yet  it  is  out  of 
the  common  course  of  dealing,  and  does  give  rise  to  suspi- 
cion. Still  stronger  ought  that  suspicion  to  be,  when  it  ap- 
pears from  the  face  of  the  note,  to  have  been  noted  for  non- 
payment." Upon  this  ground  it  was,  that  in  another  case 
tried  before  him,  he  said,  ''  that  the  defendant,  who  was  the 
maker,  was  entitled  to  set  up  the  same  defence  that  he  might 
have  done  against  the  original  payee.  A  fair  endorser  can 
never  be  injured  by  this  rule,  for  if  the  transaction  be  a  fair 
one,  he  will  still  be  entitled  to  recover." 

In  the  case  of  Taylor  v.  Mather,  (3  Term,  83,)  the  note 
was  endorsed  after  it  was  due,  and  there  were  many  circum- 
stances, which  led  the  court  and  jury  to  conclude,  that  it  was 
fraudulently  obtained  ;  whereupon  a  verdict  was  found  for 
the  defendant.  Upon  a  motion  for  a  new  trial,  it  was  refused 
on  the  merits,  and  Mr.  Justice  Buller  said,  "  it  never  has 
been  determined,  that  a  bill  or  note  is  not  negotiable,  after  it 
becomes  due ;  but  if  there  are  any  circumstances  of  fraud 
in  the  transaction,  and  it  comes  to  tlie  hands  of  a  plaintiff 
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by  endorsement  after  it  is  due,  I  have  always  left  it  to  the 
jury,  upon  the  slightest  circumstances,  to  presume  the  en- 
dorsee was  acquainted  with  the  fraud." 

I  know  of  no  cases  which  have  shaken  these  principles, 
and  they  appear  to  me  fully  to  make  out,  that  the  negotiable 
quality  of  the  note  is  preserved,  though  it  is  overdue ;  but 
with  less  advantage  to  the  holder  than  it  would  have  pos- 
sessed, had  he  acquired  it  before  it  became,  due. 

The  consideration  of  the  second  point  would  be  of  con- 
sequence, if  it  necessarily  led  the  court  into  the  inquiry 
whether  they  could,  on  sound  legal  reasoning,  adopt  the 
latitude  of  construction  assumed  by  the  English  courts,  after 
our  revolution,  against  the  common  law  principle,  that  a 
chose  in  action  is  not  assignable.  This,  however,  seems 
to  be  one  of  those  cases  which  if  tested  by  the 
[•63]  *whole  course  of  the  English  adjudications,  would 
not  be  materially  affected  by  them. 

The  case  of  Winch  v.  Kelli/,  (I  Term,  619,)  has  been 
cited,  as  somewhat  analagous  to  the  present  case :  but  that 
was  determined  on  the  construction  of  the  bankrupt  laws :  it 
was  decided  on  the  ground,  that  the  debt  assigned  by  the 
bankrupt  prior  to  the  bankruptcy,  was  held  by  him  cs  trustee, 
and  so  did  not  pass  under  the  commission  ;  and  Mr.  Justice 
Ashhurst  remarks,  that  it  would  be  productive  of  great  ex- 
pense to  send  the  parties  to  the  other  end  of  the  hall ;  and 
whenever  the  court  have  seen,  that  the  justice  of  the  case  is 
clearly  with  the  plaintiff,  they  have  no(  turned  him  round. 
The  justice  of  this  case  does  not  appear  to  me  to  be  clearly 
with  the  plaintiff.  Set-offs  are  productive  of  the  most 
beneficial  and  equitable  effects.  They  tend  to  prevent  a 
multiplicity  of  suits  ;  they  adjust  the  adverse  claims  of  the 
contending  parties,  and  yield  the  balance  to  the  prevailing 
one ;  thus,  affording  substantial  justice  to  both,  without  per- 
mitting the  forms  of  law  to  prevent  it.  It  is  a  matter  of  no 
moment  here  how  the  right  of  set-off  was  acquired,  if  it  was 
bona  fide. 

By  suffering  the  doctrine  of  beneficial  trusts  to  be  intro- 
duced to  the  extent  contended  for ;  and  particularly  by  apply- 
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ing  it  to  the  cases  of  mutual  dealings,  it  appears  to  me  that 
great  inconveniences  would  result,  and  new  rules  ought,  per- 
haps, to  be  devised  to  prevent  them;  for,  if  a  plaintiff  can, 
by  the  assignment  of  a  chose  in  action,  acquire  a  beneficial 
interest,  capable  of  being  enforced  in  a  court  of  common  law, 
the  defendant  must  possess  a  similar  power.    If,  then,  a 
plaintiff  brings  a  suit  on  a  demand  for  which  he  is  entitled 
to  recover,  and  the  defendant,  instead  of  depending  upon  a 
set-off  originating  from  mutual  dealings  between  them,  may 
resort  to  a  creditor  of  the  plaintiff,  obtain  an  assignment 
from  him,  and  plead  it  by  way  of  set-off,  the  court,  instead  of 
settling  the  actual  dealings  subsisting  between  the  parties  to 
the  suit,  may  be  involved  in  all  the  intricacies  of  controver- 
sies between  others,  not  appearing  as  parties.    This 
is  now  the  *case,  in  a  limited  degree,  as  far  as  respects    [*64] 
negotiable  paper;    but  from  the   principles  which 
govern  cases  of  that  kind,  many  objects  of  controversy  are 
avoided  which  must  inevitably  be  connected  with  other  trans- 
actions.   This  is  one  of  the  inconveniences  that  occurs  to 
me  on  the  occasion ;  others,  I  am  apprehensive,  would  be 
preslsnted  in  practice.    I  am  inclined  to  think,  that  there  are 
no  cases  prioiPto  our  revolution,  which  carry  the  doctrine  of 
trusts  farther,  as  cognizable  in  courts  of  law,  than  to  the 
cases  where  the  trust  was  coeval  with  the  debt. 

That  the  note  was,  in  this  instance,  endorsed  when  it  was 
overdue ;  that  it  was  purchased  at  an  undervalue,  are  cir- 
cumstances which  cannot,  in  any  event,  legally  affect  the 
defendant's  right,  as  it  is  not  ascertained  whether  he  obtained 
the  note  before,  or  after  the  assignment  by  the  plaintiff  to  his 
creditors.  The  purchase  is  stated  to  have  been  made,  some 
time  in  the  year  1793,  and  the  assignment  on  the  16th  Janu- 
ary in  the  same  year. 

If  the  defendant  acquired  the  note  previous  to  the  assign- 
ment, I  suppose,  no  doubt  can  exist,  that  he  ought  to  have 
the  benefit  of  it  as  a  set-off.  If  he  acquired  it  afterwards,  I 
have  given  my  reasons  why  I  doubt  the  right  of  the  plain- 
tiff to  preclude  him  from  it. 
Upon  the  whole,  I  am  of  opinion,  that  the  note  ought  to 
Vol.  1.  10 
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have  been  given  in  evidence  to  the  jury,  and  that,  on  that 
ground,  a  new  trial  ought  to  be  awarded. 

Rule  refused. 


[•65]  •Bettb  against  TuRNER.(a) 

CoTananis  are  to  be  performed  according  to  their  apirit  rather  than  their  lettefr 
*'  Hi  rM  mmgis  vaUat  quam  pereaC  The  beDefieial  eod  which  the  par- 
tiea  had  in  Tiew,  ia  to  be  primarily  regarded  and  enforced.  Per  Kent,  J. 
Laiuing,  Ch.  J.  concurring. 

But  where  the  aenae  of  the  pertiea  to  a  covenant  ia  unequiTocally  ezpreaaed, 
a  ttrict  and  abaolule  performance  ia  required.  Per  Radcliff,  J.,  Benmrn,  J. 
and  Ltufiti  J.,  concurring. 

Where  T.  aold  to  fi.  a  promiaaory  note,  made  by  C,  payable  to  H.,  or  order, 
to  be  collected  by  B.  '*  at  hia  own  risk,  and  ooata,  as  it  respected  the  ability  of 
the  maker  and  payee,"  and  T.  corenanted  "  to  pay  to  B.  2000  doUais, 
when  required,  in  case  B.  should  take  all  and  every  legal  step  to  proaecute 
to  effisct,  the  maker  and  payee,  to  wit,  if  B.,  nor  no  one  in  his  name,  nor  in 
the  name  of  the  payee,  oonld  sot  recover  judgment  legally  against  the 
maker,  on  the  aaid  note,  or  against  the  payee,  in  eaae  he  had  dischargedl 
the  note,  at  the  time  of  making  the  said  covenant,  previous  to  the  bringing 
of  a  suit  against  the  maker.'*  The  maker  resided  in  the  state  of  Massachu- 
setts, and  B.  brought  a  suit  in  the  court  of  common  pleas,  in  that  state,  in 
the  name  of  the  payee,  according  to  the  law  of  that  state,  where  notea 
were  not  negotiable,  and  the  payee  appeared  in  court,  and  disavowed  any 
authority  from  him  to  bring  the  suit,  in  consequence  of  which  the  suit  was 
dismissed.  The  note  waa  not  endorsed  by  the  payee.  In  an  action  of 
covenant  brought  by  B.  against  T.,it  was  held,  that  the  parties,  having  In 
view  the  law  of  Massacbntetts,  where  the  note  was  made,  B.  had  uaed 
•very  legal  endeavor  to  recover  the  money,  within  the  meaning  of  the  eove« 
nant,  end  havingTfailed  to  recover  the  amount,  T.  waa  liable  to  pay  to  him  the 
SOOO  dollars,  according  to  his  covenant,  without  B's  having  first  attempted 
by  suit  to  recover  the  amount  of  the  note  from  the  payee. 

This  was  an  action  of  covenant.    The  plaintiff  declared, 
that  by  a  certain  deed,  bearing  date  the  15th  of  June,  1797, 

(a)  S.  C.  3  Cainea*  Cas.  in  Error,  304,  where  the  dissenting  opinion  of  JTeiit,  J., 
b  erroneously  published  as  the  opinion  of  the  court  In  the  note  of  this  caae, 
among  the  MSS.  of  Judge  Radcliff ^  it  is  stated  that  "  the  defendant  was  held 
to  the  exprtM  terms  of  his  covenant,  contrary  to  a  supposed  construction  of 
iu  tpiril. 
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it  was  recited,  that  one  John  Baker,  on  the  17th  October,  1796, 
made  a  promissory  note,  for  the  sum  of  S33  dollars,  33  cents, 
payable  the  1st  April,  1797,  to  William  Hooker,  or  order ; 
that  the  defendant  was  possessed  of  the  said  note,  and  had  sold 
the  same  to  the  plaintiff,  to  be  collected  by  him,  "at  his  own 
risk,  and  costs,  as  it  respected  the  ability  of  the  said  Baker, 
and  Hooker."  The  defendant  thereby  covenanted  "  to  pay 
to  the  plaintiff*  2000  dollars,  when  thereto  afterwards  re* 
quired,  in  case  the  plaintiff  should  take  all  and  every  legal 
step,  to  prosecute  to  effect,  the  said  Baker  and  Hooker,  to  wit, 
if  the  plaintiff,  or  any  other  person  in  his  name,  or  in  the 
name  of  Hooker,  could  not  legally  recover  judgment  against 
the  said  Baker,  on  the  said  note,  or  against  the  said  Hooker, 
in  case  the  said  Hooker  had,  at  the  time  of  making  the  said 
covenant,  discharged  the  said  note,  or  should  discharge  the 
same,  previous  to  the  bringing  a  suit  against  the  said  Baken" 
The  declaration  further  stated,  that  Baker,  at  the  time  of  ma- 
king the  covenant,  and  ever  since,  resided  in  the  county  of 
Hampshire,  in  the  state  of  Massachusetts;  that  on  the  21  st 
of  July,  1797,  the  plaintiff  instituted  a  suit  on  the  note,  in  the 
name  of  Hooker  against  Baker,  in  the  court  of  common 
pleas,  in  the  said  county  of  Hampshire,  according  to  the  legal 
mode  of  proceeding  in  that  state  ;  that  the  process  was  re- 
turned duly  served,  but  that  at  the  return  thereof.  Hooker 
appeared  in  the  said  court,  and  disavowed  any  authority 
from  him  to  bring  the  suit,  upon  which  disavowal 
*the  suit  was  dismissed  by  the  court.  The  plaintiff  [*66] 
then  averred,  that  he  had  taken  every  legal  step  to  pro- 
secute Baker  to  effect,  on  the  note,  and  that  he  had  no  legal 
remedy  to  sue  and  prosecute  upon  the  note  in  his  own  name, 
either  against  Baker  or  Hooker,  and  that  the  note  was  never 
endorsed  or  assigned  by  Hc)oker,  the  payee,  to  any  person, 
so  as  to  enable  any  other  person  than  Hooker,  to  maintain  a 
suit  in  his  own  name  against  Baker,  and  the  plaintiff  further 
averred,  that  Hooker  had  not,  at  the  time  of  making  the 
covenant,  nor  before  the  commencement  of  the  suit  in  Mas- 
sachusetts, discharged  the  note.  He  then  alleged  notice 
of  the  premises  to  the  defendant,  and  a  demand  of  the  2000 
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dollars,  covenanted  to  be  paid,  and  that  the  defendant  re- 
flised,  &c. 

The  defendant  pleaded  two  pleas ;  the  first,  having  been 
relinquished  on  the  argument,  need  not  be  stated.  The 
second  was  to  the  following  effect :  that  Baker  and  Hooker 
lived  in  the  state  of  Massachusetts  at  the  time  of  making 
the  note;  that  the  note,  for  valuable  considerations,  had 
been  sold  and  delivered  by  Hooker  to  one  Cole,  and  by 
him  to  one  Booth,  and  by  Booth  to  the  defendant,  and  by 
him  to  the  plaintiff,  and  that  it  never  was  sold  to  any  other 
person ;  that  by  the  law  of  Massachusetts,  such  a  note  was 
not  negotiable,  but  a  bona  fide  holder  might  commence  a 
suit  upon  it  in  the  name  of  the  payee  against  the  maker,  and 
if  the  payee  should  release  the  suit,  or  discharge  the  note, 
he  would  be  liable  to  pay  the  holder  of  the  note.  He  then 
averred,  that  the  plaintiff  had  not  prosecuted  Hooker,  nor 
attempted  to  recover  the  amount  of  the  note  against  him,  and 
that  he  might  have  done  this  by  the  law  of  Massachu- 
setts, and  which,  he  insisted,  was  a  previous  condition  of 
the  covenant,  in  order  to  entitle  him  to  an  action  against  the 
defendant. 

There  was  a  general  demurrer  to  both  pleas,  and  a  joinder 
in  demurrer. 

Spencer^  for  the  plaintiff. 

Fraser,  for  the  defendant. 
[•67]  •Radclifp,  J.  The  covenant  on  which  this  action  is 
founded,  is  expressed  in  terms  so  obscure,  that  without 
an  attentive  examination,  it  may  be  difficult  to  discover  the 
real  intent  of  the  parties.  This  embarrassment  is  increased  by 
the  circumstance  that  the  covenant  relates  to  a  contract  made 
in  Massachusetts,  and  subject  to  the  laws  of  that  state.  By 
the  recital  in  the  deed  containing  the  covenant,  it  appears 
that  the  plaintiff  purchased  the  note  from  the  defendant,  for 
a  valuable  consideration,  and  if  we  were  to  collect  the 
terms  of  the  purchase  from  the  recital  only,  it  would  seem 
that  the  plaintiff  took  the  note  wholly  at  his  own  risk,  as  it 
respected  the  ability  of  Baker  and  Hooker.  In  this  limited 
view  of  the  contract.  I  admit  it  would  be  incumbent  on  the 
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plaintiff  to  show  that  he  had  attempted  to  recover  against 
both,  and  had  failed.  Such  attempts  against  both,  would  be 
conditions  precedent  to  his  right  of  recovery  in  this  action, 
and  ought  to  be  strictly  performed.  But  though  the  recital 
might  justify  this  construction,  and  though  it  be  also  true, 
that  agreements  thus  recited  in  themselves  often  amount  to 
distinct  covenants,  and  are  considered  as  such ;  yet  when 
they  are  merely  introductory  to  subsequent  stipulations  in 
in  the  same  deed,  and  relative  to  the  same  matter,  they  are 
dependent  on,  and  may  be  enlarged,  qualified,  or  restrained 
by  the  subsequent  stipulations.  I  think  that  the  subsequent 
covenants  between  the  parties  in  the  present  case  have  this 
effect.  They  explain  and  modify  the  risk  undertakien  by 
the  plaintiS^  and  show  it  to  be  different  in  its  operation 
from  the  unqualified  sense  in  which  it  is  expressed  in  the 
recital. 

The  covenant  on  the  part  of  the  defendant  is,  that  he  will 
pay  to  theplaintiff  2000  dollars,  when,  &c.,  in  case  the  plain- 
tiff shall  take  every  legal  step  to  prosecute  to  effect  the  said 
Baker  and  Hooker ;  and  the  covenant  states  the  manner  in 
which  he  is  to  prosecute,  and  the  events  upon  which  the  de- 
fendant was  to  be  liable,  that  is  to  say,  "  if  the  plaintiff,  nor 
no  one  in  his  name,  or  in  the  name  of  Hooker,  could  recover 
judgment  against  Baker  on  the  note,  or  against  Hooker, 
ill  case  the  said  Hooker  had,  at  *the  time  of  the  cove-  [*68] 
nant,  discharged  the  said  note,  or  should  discharge 
the  same  previous  to  the  bringing  a  suit  against  Baker." 
The  parties  contemplated  a  suit  against  Baker  only  in  case 
the  note  remained  due  and  undischarged,  for  this  is  not  only 
the  sense  of  the  covenant,  but  it  is  admitted  by  the  plead- 
ings that  in  such  case  no  suit  could  be  maintained  against 
Hooker,  he  not  having  endorsed  the  note,  nor  being  liable  but 
in  consequence  of  a  discharge  by  him.  It  cannot,  therefore, 
be  supposed  that  the  plaintiff  in  that  case  was  bound  to  sue 
both  Hooker  and  Baker,  before  he  could  resort  to  the  defen- 
dant. So,  also,  if  the  note  had  been  discharged  by  Hooker 
at  the  time  of  the  covenant,  or  at  any  time  before  a  suit 
was  brought  against  Baker,  it  cannot  be  imagined,  that  either 
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the  plaintiff  or  defendant  contemplated  that  in  such  case,  an 
experiqient  to  recover  a  judgment  against  Baker  was  still  to 
be  made.  It  would  not  be  requisite  by  the  terms  of  the 
covenant,  and  would  in  itself  be  nugatory.  The  true  con- 
struction of  the  covenant,  therefore,  appears  to  be,  that  if  the 
note  was  not  discharged,  a  suit  was  to  be  brought,  and  a 
judgment  endeavored  to  be  recovered  against  Baker  ;  and  if 
before  such  suit  the  note  was  discharged  by  Hooker,  an  at- 
tempt  should  then  be  made  to  recover  a  judgment  against 
Hooker,  and  in  either  case,  if  a  judgment  was  recovered,  the 
plaintiff  took  upon  himself  the  risk  of  the  solvency  of  Hooker 
and  Baker ;  but  if  in  the  one  case,  no  judgment  could  be  re- 
covered against  Baker,  or  in  the  other  against  Hooker,  the  de- 
fendant was  then  to  pay  the  money  stipulated  by  his  cove- 
nant. In  this  manner,  I  apprehend,  and  in  no  other,  did  the 
plaintiff  take  upon  himself  the  risk  as  to  the  ability  of  Baker 
and  Hooker  respectively.  It  appears  the  note  was  not  dis- 
charged by  Hooker,  and  the  plaintiff,  therefore  commenced  his 
suit  against  Baker,  and  it  is  not  denied  that  he  has  taken  every 
legal  step  to  recover  a  judgment  against  him ;  but  it  is  in- 
sisted, that  after  the  dismissal  of  the  suit  against  Baker,  in 
consequence  of  the  act  of  Hooker,  the  plaintiff  ought 
[*69]  to  have  instituted  another  suit  against  *Hooker,  and 
attempted  to  recover  against  him,  which,  as  is  alleged 
in  the  defendant's  plea  and  is  admitted  by  the  demurrer,  he 
might  have  done  by  the  law  of  Massachusetts.  But  by  the 
terms  of  the  covenant,  a  suit  against  Hooker  was  not  neces- 
sary, for  it  requires  the  plaintiflf  to  prosecute  Hooker  only 
in  case  he  had  discharged  the  note  before  the  date  of  the 
covenant,  or  before  the  commencement  of  a  suit  against 
Baker,  and  not  after. 

It  has  been  said,  that  this  would  be  a  literal  construction, 
and  against  the  spirit  of  the  contract.  All  contracts  are,  no 
doubt,  entitled  to  a  fair  and  liberal  interpretation,  in  order  to 
effectuate  their  intent ;  but  that  intent  ought  to  be  suiSSciently 
certain  and  obvious  to  justify  a  departure  from  terms  which 
are  express  and  unequivocal. 

In  the  present  case,  the  parties  had  in  view  the  law  of 
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Massachusetts;  the  plaintiff  undertook  to  prosecute  at  his 
own  expense,  either  Baker  or  Hooker  in  that  state,  as  the 
case  might  require,  and  he  was  content  with  the  liability  of 
either,  hut  he  did  not  undertake  to  prosecute  th*)m  succes- 
sively, and  expose  himself  to  the  costs  and  delay  of  two  suits. 
This  expense  and  delay  may  have  induced  i\^e  precise  stipu- 
lation in  question,  which  appears  to  be  the  effect  of  deliberate 
caution  and  not  of  accident.  Other  reasons  for  this  stipula- 
tion may  also  have  existed,  arising  from  the  law  of  Massa- 
chusetts, or  from  circumstances  not  officially  known  to  the 
court,  and  I  think  it  would  be  more  hazardous  than  liberal 
to  say,  that  no  sufficient  reasons  existed  to  support  the  pre- 
cise terms  of  the  contract.  We  must  consider  them  as  un- 
derstood by  the  parties,  and  deliberately  made.  -As  to  the 
point  under  consideration,  it  seems  to  be  expressed  with  care 
and  precision,  and  we  cannot  with  safety  apply  to  it  a  mean- 
ing wholly  different  from  what  the  terms  import.  If  the  in- 
tent were  doubtful,  the  rule  of  construction  would  operate 
against  the  covenantor  ;(a)  but  the  sense  of  the  parties  in 

(a)  **  Verba  chart4aMm  fortius  accipiuntur  contra  proferentem."  Go.  Litt. 
36.(a)  Plowdea,  287.  2  Bac.  Ab.  CoveDant,  F.  356.  This  rule  by  tbe  com- 
mon law,  {renerally  applies  to  all  covenants  and  other  contracts,  I^ve  ▼. 
Pares,  IS  East,  86.  Rubery  v.  Oervoise,  1  T.  R.  234.  Randel  t.  Ches.  ^ 
DeL  Canal  Co,,  1  Harrington,  154,  233.  Fowls  ▼.  Welsh,  1  Bam.  Sl  Craas. 
35.  Adams  ▼.  Frothingkam,  3  Mast.  R.  352.  Watson  ▼•  Boylston,  5  id.  411. 
Shrewsbury  y.  Oould,  2  Barn  &  Aid.,  494.  Worthington  ▼.  Hilyer,  4  Mass. 
196, 205 ;  and  to  pleadings,  Ambiguum  placitum  interpretori  debet  contra 
proferentem,  Co.  Litt  303  ',(b)  Hobart,  242 ;  but  acts  of  parliament  are  not,  in 
general,  within  the  reason  of  the  rnle,  because  they  are  not  the  words  of  pOT" 
ties,  bot  of  the  legblature  ;  neither  does  this  rule  apply  to  wills.  2  Dwarris  on 
Suts.  688 ;  IxL  Bacon's  Works,  vol.  4,  p.  30.  Where,  however,  an  act  is 
passed  for  the  benefit  of  a  canal,  railway  or  other  company,  any  ambiguity 
must  operate  in  favor  of  the  public ;  the  company  being  entitled  to  claim 
nothing  not  clearly  given  by  the  act  Per  Tenterden,  Ch.  J.,  Stourbridge 
Cmai  Co.  V.  Wheeley,  2  Barn.  U  Adolph.  793.  Priestly  v.  Foulds,  2  Scott 
N.  R.  288 ;  per  Coltman,  J. ;  and  see  Bro.  Max.  257,  n.  (r)  The  rule  in 
question  being  one  of  some  strictness  and  rigor,  b  never  to  be  relied  upon,  but 
when  all  other  rules  of  exposition  fail ;  Bac.  Max.  reg.  3 ;  2  Black.  Comm. 
380 ;  and,  it  is  not  to  be  applied  where  it  would  work  wrong  to  a  third  per- 
son,  it  being  a  maxim  that  construetio  legis  non  faeit  injuriam.  Co.  Litt 
183,CA).    Per  Bayley,  J.,  Smith  v.  Doe,  2  B.  &  B.  551.    See  a  fall  < 
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this  instance  is  unequivocally  expressed,  and  express  cove- 
nants require  a  strict  and  absolute  performance^  (2  Str.  763.) 
If  they  impose  a  hardship,  it  is  to  be  ascribed  to  the 
[•70]  indiscretion  •of  the  party.  The  court  cannot  alter  or 
amend  the  contract 

In  the  case  of  a  bond  conditioned  to  do  a  thing  which  is 
impossible  at  the  time  of  executing  it,  the  court  cannot  re- 
lease the  obligor.  The  bond  is  deemed  to  be  single  and 
valid,  and  the  obligor  is  bound  to  pay  the  money.(a)  (6  Co. 
22,  b.  Lavghter^s  case.)  It  requires  a  much  less  rigorous 
construction  to  charge  the  defendant  on  this  covenant.  The 
plaintiff  has  also  averred,  in  his  declaration,  that  he  had  no 
legal  remedy  to  sue  upon  the  note  in  his  own  name  either 
against  Baker  or  Hooker.  This  averment  so  far  as  relates 
to  another  prosecution  against  Hooker,  for  the  reasons  already 
given,  I  consider  as  mere  surplusage.  After  the  suit  against 
Baker  it  was  unnecessary  for  the  plaintiff  to  say  that  he  could 
not  recover  against  Hooker. 

Upon  the  whole,  I  am  of  opinion,  that  the  objection  to  the 
declaration  is  not  well  taken,  and  that  the  second  plea,  as 
well  as  the  first,  is  insufficient,  and  that  judgment  ought  to 
be  rendered  for  the  plaintiff. 

Benson,  J.  and  Lewis,  J.  were  of  the  same  opinion. 

Kent,  J.  By  the  covenant  it  appears  that  the  plaintiff 
was  to  do  a  previous  act  to  entitle  him  to  maintain  a  suit  on 
the  covenant ;  and  this  previous  act,  like  all  other  stipula- 
tions in  covenants,  must  be  done  fairly  and  faithfully,  accord- 
ing to  the  spirit  and  intention  of  the  agreement. 

It  may  be  proper  to  observe  as  a  rule  in  the  construction 
of  covenants,  that  they  are  to  be  performed  according  to  their 
spirit,  rather  than  their  letter,  "  ut  res  magis  valeat  quam 
pereat.^    The  beneficial  end  which  the  parties  had  in  view, 

ration  of  this  maxim  with  illoBtratioDB,  drawn  from  many  cases  in  the  Selec- 
tion of  Legal  Maxims,  by  Mr.  Broom,  London,  1845,  pp.  254,  260 

(a)  So,  where  one  covenants  to  do  a  certain  act,  and  before  the  time  of 
performance  disables  himself  from  so  doing,  he  is  thereupon  liable  for  a  breach 
of  the  covenant  Hopkins  ▼.  Ysung,  1 1  Mass.  302.  Heard  t.  Bowers,  23 
Fiek.455. 
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is  to  be  primarily  regarded  and  enforced.(a)  Thus,  where 
an  obligee  engaged  to  deliver  up  his  obligation  to  the  obligor 
by  such  a  day,  and  he  in  the  meantime  put  it  in  suit,  and  re- 
covered upon  it,  and  then  delivered  it,  this,  although  a  com- 
pliance with  the  words  of  the  agreement,  was  held  no  per- 
formance of  the  intent.  (Cro.  ^liz.  7.)  So,  where  A.  cove- 
nanted with  B.  that  he  should  enjoy  a  term  for  six 
years,  discharged  from  tithes,  and  a  suit  was  ^brought  [*71] 
after  the  expiration  of  the  term,  for  the  intermediate 
tithes,  it  was  held  that  B.  was  as  much  prejudiced  by  a  suit 
after  the  term,  as  he  would  have  been  before,  and  that  the 
intent  of  the  covenant  was,  that  he  should  be  freed  from  suit 
and  payment,  and  that  the  covenant  was  broken.  (Cro.  Eliz. 
916.)  By  the  same  just  and  liberal  rule  of  interpretation  it  is 
declared,  that  if  one  covenant  to  deliver  the  grains  made  in 
a  brew-house,  and  in  the  mean  time  he  mix  them  with  hops 
so  as  to  rehder  them  unpalatable  to  cattle,  or  engage  to  de- 
liver so  many  yards  of  cloth,  and  he  cuts  it  in  pieces  and  then 
delivers  it,  (T.  Raym.  464,)  or  if  he  covenants  to  leave  the 
timber  on  the  land,  at  the  expiration  of  a  lease,  and  he  cuts 
it  down  and  so  leaves  it,  these  and  numerous  other  instan- 
ces of  the  like  kind  to  be  met  with  in  the  books,  (see  1  Sid. 
48, 151,)  are  all  adjudged  to  be  breaches  of  the  covenant,  be- 
cause the  law  regards  not  a  literal,  but  a  real  and  faithful 
performance  of  contracts,  according  to  the  intent  of  the  par- 
ties. These  principles  ought  to  be  kept  steadily  in  view,  as 
having  an  application  to  the  present  case. 

It  is  pretty  obvious,  that  the  defendant  did  not  intend  to 
pay  the  2000  dollars,  until  the  plaiptiff  had  faithfully  tried, 
and  tried  in  vain  to  recover  the  amount  of  the  note  from 
Baker  and  from  Hooker.  The  note  was  sold  to  the  plaintiff 
to  be  collected  at  his  own  risk,  so  far  as  respected  the  ability 

(a)  RobertB  y.  Robert$t  23  Wend.  140.  Quackenboss  ▼.  Lannng,  6  Johns. 
R.  49.  Marmn'T.  Stone,  3  Cowen,  781.  Bull  r-  FoUett,  5  id.  170.  White 
▼.  De  ViUiers,  tnfra,  173.  Watchman  t.  Crook,  5  Gill  &  Johns.  R.  339. 
Howiand  ▼.  Leach,  11  Pick.  150.  Atwood  y.  Cobb,  16  id.  237.  Jumner  r, 
WiUiame,  8  Ross.  163.  Upon  the  maxim,  Verba  intentionis  et  non  contra 
debent  inserviri.  See  Bro.  Max.  338,  349  ;  where  the  authorities  are  given  at 
lar^e. 
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of  Baker  and  Hooker ;  and  it  was  a  condition  precedent  to 
the  payment  of  the  money  by  the  defendant,  that  the  plaintiff 
should  take  all  and  every  legal  step  as  the  law  directed,  to 
prosecute  to  effect  Baker  and  Hooker.  He  did  take  those 
steps  to  prosecute  Baker,  but  not  against  Hooker,  although 
the  latter  bcame  liable  to  him  for  releasing  the  suit  he  had 
instituted  in  his  name  against  Baker.  Here  ttien  appears  a 
palpable  failure  on  the  part  of  the  plaintiff,  to  do  an  act 
which  was  necessary  to  be  done,  to  entitle  him  to  his  action 
against  the  defendant.  I  mean  the  failure  to  take  the  steps 
by  law  directed  to  prosecute  to  effect  Hooker  as  well  as 
Baker.    It  may,  however,  be  observed,  that  the  case  in  which 

Hooker  is  to  be  prosecuted,  is  afterwards  particularly 
[•72]    stated  in  the  covenant ;  'and  that  Hooker  was  only  to 

be  prosecuted  if  he  had,  at  the  date  of  the  covenant,  or 
should  previous  to  the  suit  against  Baker,  dischai^e  the  note ; 
and  that  never  having  discharged  the  note,  the  pfaintiff  was 
under  no  obligation,  by  his  covenant  to  prosecute  him.  To 
this  I  answer,  that  although  this  be  the  letter,  it  cannot  be  the 
intent  of  the  agreement.  The  agreement,  in  the  first  instance, 
provides  generally,  that  the  plaintiff  shall  prosecute  to  effect 
both  Hooker  and  Baker,  and  it  then  proceeds  to'  specify  the 
instance  in  which  Hooker  is  to  be  prosecuted,  to  wit,  if  he 
had  then  already,  or  should,  previous  to  a  suit  against  Baker, 
discharge  the  note.  But  the  rational  meaning  of  the  covenant, 
deficient  as  it  may  be  in  perspicuity  and  precision,  cannot  be 
otherwise  than  this,  that  the  plaintiff  should  first  prosecute 
Baker,  and  if  Hooker  should  prevent  him  from  recovering 
against  Baker,  that  he  should  then  prosecute  Hooker. 

The  defendant  seems  to  have  contemplated  but  a  single 
case  in  which  Hooker  could  prevent  a  recovery,  and  that 
case  he  has  specified,  which  was  the  discharge  of  the  note  : 
Whereas  an  interference  by  Hooker  in  discharging  or  releasing 
the  suit,  was  an  equal  impediment  to  a  recovery,  and  equally 
exposed  Hooker  to  a  prosecution.  The  plaintiff  was  to  take 
every  legal  step  to  obtain  a  recovery  both  against  Baker  and 
Hooker,  but  he  omitted  to  take  any  step  against  Hooker,  and 
now  alleges  as  a  sufficient  excuse,  that  Hooker  did  not  prevent 
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a  recovery  against  Baker,  in  the  manner  mentioned  and  ex- 
pressly provided  for  in  the  covenant ;  that  it  is  true  he  pre- 
vented a  recovery  by  discharging  the  suit,  but  he  did  not 
prevent  a  recovery  by  discharging  the  note,  and  that  he  must 
prevent  a  recovery  in  the  latter  mode,  and  not  in  the  former, 
otherwise  he  was  not  to  be  prosecuted. 

I  cannot  approve  of  this  subtle  distinction,  calculated,  as  it 
appears  to  me,  to  elude  the  end  and  design  of  the  covenant; 
for  I  cannot  perceive  any  possible  inducement,  on  the  part 
of  the  defendant  to  stipulate  that  the  plaintiff  should  pre- 
viously prosecute  Hooker,  if  be  prevented  a  recovery 
against  Baker  by  discharging  the  note,  which  would 
not  'equally  be  felt,  and  equally  operate,  if  Hooker  [•TS] 
prevented  a  recovery  against  Baker  by  discharging 
the  suit  And  for  the  plaintiff  to  pretend  that  he  was  bound 
to  prosecute  Hooker  in  the  one  case,  because  it  was  expressly 
mentioned  in  the  covenant,  and  that  he  was  not  bound  in 
the  other  case,  because  it  happened  to  be  omitted,  although 
precisely  within  the  same  reason,  is  for  him  to  construe  the 
article  by  its  letter,  and  to  disregard  its  spirit.  It  is  the 
same,  according  to  the  cases  mentioned,  as  to  deliver  up  the 
obligation  by  the  day,  but  in  the  mean  time  to  prosecute  and 
recover  on  it;  or  to  deliver  the  cloth,  but  after  it  is 
cut  to  pieces;  or  to  leave  the  timber  on  the  land,  but  to 
leave  it  prostrate.  I  am  accordingly  of  opinion,  that  the 
plaintiff  has  not  shown,  in  his  declaration,  the  requisite 
previous  performance  on  his  part,  and  that  judgment  ought 
to  be  rendered  for  the  defendant, 

Lansing,  Ch.  J.  declared  himself  of  the  same  opinion. 

Judgment  for  the  plaintiff. 


74  CASES  IN  THE  SUPREME  COURT. 


Frost  V.  Carter. 


Frost  against  CARTER.(a) 

The  UMolTent  act  of  tbe  Slat  of  March,  1786,  extends  the  discharge  to  such 
debts  only  as  are  due  at  the  time  of  the  assigDinent  of  the  inselTent's  estate, 
and  to  debts  contracted  before  that  time,  though  payable  afterwards. 

Such  debts  oiust  be  specific  and  certain  sums  of  money,  to  which  the  creditor 
can  make  oath  as  being  justly  due,  or  to  become  due  at  some  specified  time  ; 
and  unless  the  creditor  at  the  time  of  the  assignment,  be  able  to  produce  and 
▼erify  such  a  debt,  he  will  not  be  entitled  to  receive  from  the  assignees  his 
dividend  of  the  insolvent's  efiects,  nor  will  he  be  barred  from  his  future  ac- 
tion against  the  insolvent 

Therefore  if  an  endorser  of  a  promissory  note  pay  it,  after  the  maker  has  been 
discharged  under  the  insolvent  act,  he  may  recover  the  amount  from  tbe 
maker,  whose  dischazge  will  be  no  bar  to  tbe  action. 

The  defendant,  on  the  3d  of  January,  1792,  gave  the 
plaintiff  a  promissory  note  for  9209  dollars  and  44  cents, 
payable  in  90  days.  The  plaintiff  endorsed  the  note,  and  it 
was  further  negotiated.  It  was  not  paid  when  it  became  due, 
and  the  defendant  was  afterwards  discharged  under  the  in- 
solvent act.  At  the  time  of  his  discharge,  the  note  belonged 
to  one  Mercer.  Subsequently  to  the  discharge,  to  wit,  on  the 
1st  of  July,  1794,  the  plaintiff  paid  3000  dollars,  and  took 
up  the  note,  and  then  brought  this  suit  to  recover  that  mo- 
ney back  from  the  defendant. 

/S.  JoneSy  jun,  for  the  plaintiff. 

Hoffman^  for  the  defendant. 
[•74]  •Kent,  J.  delivered  the  opinion  of  the  court.  The 
insolvent  act  of  the  21st  of  March,  1788,  in  pursuance 
of  which  the  defendant  obtained  the  discharge  which  he  now 
sets  up  in  bar  of  the  plaintiff's  right  of  action,  extends  the  dis- 
charge to  such  debts,  and  to  such  debts  only,  as  are  due  at  the 
time  of  the  assignment  of  the  insolvent's  estate,  and  to  debts 
contracted  before  that  time,  though  payable  afterwards.  Such 
debts  must  be  specific  and  certain  sums  of  money,  to  which 
the  creditor  can  make  oath  as  beiog  justly  due,  or  to  become 
due  at  some  specified  time ;  and  unless  the  creditor  at  tbe 
time  of  the  assignment,  be  able  to  produce  and  verify  such  a 

{fl)  S.  C.  2  Gaines*  Cases  in  Error,  311. 
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debt,  he  will  not  be  entitled  to  receive  from  the  assignees  his 
dividend  of  the  insolvent's  effects,,  nor  will  he  be  barred  from 
his  future  action  against  the  insolvent.  So  that,  although 
the  plaintiff  in  the  present  suit  was,  as  I  take  for  granted,  on 
non-payment  of  the  note  by  the  defendant,  duly  fixed  as  en- 
dorser, prior  to  the  defendant's  discharge,  yet  until  he  had  ac- 
tually paid  the  holder  of  the  note  and  taken  it  up,  he  could 
not  be  said  to  have  a  certain  and  ascertained  debt  due  to  him 
from  the  defendant.  His  demand  upon  the  defendant  depend- 
ed upon  tb^defendant's  final  non-payment  of  the  note,  and 
his  paymJPof  it  for  him.  He  stood,  in  respect  to  the  defend- 
ant, in  the  relation  of  a  surety  only,  and  what  portion  of  the 
note  if  any,  short  of  the  whole  sum,  the  defendant  himself 
might  be  able  to  pay  to  the  holder,  was  a  matter  altogether 
uncertain.  The  plaintiff,  therefore,  until  he  paid  the  3000 
dollars  and  took  up  the  note,  had  not  any  specific  and  certain 
debt  due  to  him  from  the  defendant ;  and  as  this  debt  which 
is  now  demanded  accrued  subsequent  to  the  defendant's  dis- 
charge, and  in  consequence  of  an  actual  payment  by  the 
plaintiff,  the  plaintiff  was  not  entitled  to  claim  his  debt  from 
the  assignees  of  the  defendant,  and  consequently,  the  dis- 
charge of  the  defendant  cannot  be  a  bar  to  a  recovery  in  the 
present  suit.(a) 

•This  construction  of  the  operation  of  our  insolvent    [•TB] 
act,  is  the  same  with  that  of  the  English  bankrupt 
laws,  in  like  cases.    The  statute  of  4  and  5  Anne,  c.  17, 
which  was  continued  by  the  statute  5  Geo.  H.  c.  30,  s.  7,  ex- 

ta)  The  saine  question  was  raised  and  decided  upon  the  aathority  of  the 
principal  case  in  Ford  v.  Andrews,  9  Wend.  312.  By  the  ReTised  Statutes 
of  New  York,  vol.  2,  p.  22,  ^  31,  the  discharge  is  to  exonerate  the  iosol- 
Tent  from  all  liabilities  incurred  by  drawing  or  endorsing  a  promissory  note  or 
bill  of  exchangOi  or  in  consequence  of  the  payment  of  the  money  by  any  party 
to  such  instrument,  whether  the  payment  be  prior  or  subsequent  to  the  assign- 
ment of  the  insolvent's  estate.  But  this  section  of  the  statute  applies  only  to 
contracts,  made  subsequently  to*its  going  into  operation.  Ford  v.  Andrews, 
ut  supra.  The  act  of  1819,  (p.  118,  §  11,)  however  had  gone  so  far  in  chang- 
ing the  law  as  pronounced  according  to  the  construction  of  the  previous  stat« 
ntes  as  to  exonerate  by  the  discharge  the  endorser  of  a  promissory  note,  though 
the  note  had  not  become  due  at  the  time  of  the  discharge,  and  permitted  the 
holder  to  come  in  for  a  dividend  in  the  same  manner  as  if  tho  bill  was  due. 


76         CASE8  IN  THE  SUPREME  COURT. 

Frost  V.  Carter. 

tends  the  discharge  of  i\^e  bankrupt  to  all  debts  by  him  due 
and  owing,  at  the  time  lie  became  a  bankrupt ;  and  the 
statute  of  7  Geo.  I.  c.  31,  extends  it  to  debts  contracted  before 
the  bankruptcy,  though  payable  after.  These  statutes,  in 
this  respect,  are  to  tho  same  efTecl,  and  almost  precisely  in 
the  same  words  with  our  act  of  insolvency,  when  it  declares 
the  force  and  extent  of  the  insolvent's  discharge.  By  the 
English  decisions  upon  these  statutes,  it  has  been  frequently 
determined,  and  seems  to  be  a  rule  permanently  settled,  that 
if  the  creditor,  at  the  time  of  the  bankruptcy,  had  j^t  a  certain 
debt  due  to  which  he  could  attest  by  oath,  anP  which  he 
could  bring  in  under  the  commission  of  bankruptcy,  he  is 
not  bound  by  the  bankrupt's  discharge.  (3  VVils.  14, 269, 271, 
347,  630;  6  Term,  489 ;  1  H.  Black.  640.)  And  in  like 
manner,  that  a  surety,  although  he  be  liable  before,  yet  if  he 
does  not  actually  pay  the  debt  until  after  the  act  of  bankruptcy 
committed,  he  cannot  then  prove  it  under  the  commission,  but 
must  resort  to  the  bankrupt.  (2  Wm.  Black.  794  ;  3  Wils. 
347  ;  Cowp.  526 ;  1  Term,  699.) 

It  has  been  objected,  and  with  some  plausibility,  to  this 
doctrine,  that  if  a  debt  be  due  at  the  time  of  the  assignment 
to  any  one  who  might  have  proved  it,  it  must  be  done  away 
by  the  discharge,  for  that  the  insolvent  is  discharged  from 
all  his  then  debts  to  whomsoever  they  may  belong,  and  that 
if  when  discharged  from  the  action  of  one  creditor,  he  were 
to  remain  liable  at  the  suit  of  another  for  the  same  debt,  it 
would  be  no  discharge  at  all.  These  objections  were  raised 
and  overruled  in  the  cases  of  Taylor  v.  Milh  ^  Magnell, 
(Cowp.  625,)  and  of  Brooks  v.  Rogers  ;  (1  H.  Black.  640 ; 
see  also  1  Saund.  241,  note  5;)  and  this  answer  appears  to 
me  to  be  plain  and  sufficient,  that  where  a  plaintiff  cannot 
prove  a  debt  until  he  has  actually  paid  the  money,  and  the 
payment  be  of  the  proper  debt  of  the  insolvent,  and  after  the 
assignment  of  his  estate,  the  cause  of  action  in  such  case 

arises  after  the  insolvency,  although  upon  a  pre-ex- 
[76*]    istent  ground ;   *and  as  he  cannot  exhibit  his  debt 

to  the  assignees,  because  there  was  no  sum  due,  and 
to  which  he  could  attest  when  the  assignment  was  made,  it 
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is  highly,  nay,  indispensably  just,  that  he  should  resort  to 
the  insolvent  himself. 

The  court  are,  therefore  of  opinion,  that  judgment  must 
be  rendered  for  the  plaintiff. 

Judgment  for  the  plaintiff.(a) 


M.  Sleght,  Administratrix  of  Sleght,  against  Kane. 

Under  the  act  of  the  Slvt  of  March,  1783,  stupendtng  the  etatote  of  limitatioM 
during  the  war,  and  the  act  of  the  26th  of  Febraary,  1788,  Baling 
the  plamtiff 's  right  of  action  where  the  defendant  is  out  of  the  state  ;  in 
an  action  on  a  promissory  note,  dated  the  17th  December,  1777,  it  was  held, 
that  the  maker,  being  within  the  British  lines  during  the  war,  and  depart- 
ing with  the  British  at  the  close  of  the  war,  was  to  be  deemed  as  out  of  the 
state  during  that  time,  and  the  cause  of  action  being  considered  as  accruiag 
on  the  21st  of  March,  1783,  the  plaintiff  haying  brought  an  action  within  six 
years  after  the  return  of  the  maker  to  the  state,  the  latter  could  not  avail 
himself  of  the  statute  of  limitations. 

This  was  an  action  on  a  promissory  note,  made  by  the 
defendant  to  the  intestate,  for  100  pounds,  dated  the  17th  of 
December,  1777,  and  payable  on  demand. 

The  defendant  pleaded  non  assumpsit  infra  sex  annos. 
The  plaintiff  replied,  as  follows :  that  berore  the  date  of  the 
note,  "to  wit,  on  the  15th  of  September,  1776,  there  was 
open  war  between  the  king  of  Great  Britain  and  his  subjects, 
and  [the  United  States  of  America  and  their  citizens,  in  all 
parts  of  the  world,  to  wit,  at  the  city  of  New  York,  at  the 
first  ward  of  the  said  city,  in  the  said  county  of  New  York, 
and  there  being  so  open  war  between  the  said  king  and 
his  subjects,  and  the  said  United  States,  the  army  of  the 
said  king  on  the  said  15ih  day  of  September,  in  the  said 
year  of  our  Liord  1776,  conquered,  subdued  and  took  posses- 
sion of  part  of  the  southern  district  of  the  state  of  New 
York,  that  is  to  say,  of  the  counties  of  Suffolk,  dueens, 

{a'l  See  4  Term,  714.  Howis  ▼.  Wiggins.  Callen's  B.  L.  98,  note  (36) 
Co.  B.  L.  164.  Ex  parte  Brymeu  ^Cowley  ▼.  Dunlap,  7  Term,  865,  and 
the  opinion  of  Lord  Kenyon  in  that  case* 
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Kings,  Richmond,  and  the  said  city  and  county  of  New- 
York,  and  in  the  firm  possession  thereof  continued  by  virtue 
of  the  said  conquest,  from  the  said  15th  day  of  September, 
in  the  year  of  our  Lord  1776,  until  the  26th  day  of  November, 
in  the  year  of  our  Lord  1783,  to  wit,  at  the  said  city  of 
New    York,  at   the  first   ward  of  the  said  city,  in  the 

said  county  of  New  York.  And  the  said  plaintiff 
[•77]    *further  says,  that  on  the  said  17th  day  of  December, 

in  the  said  year  of  our  Lord  1777,  and  before  that 
day,  the  said  defendant  was  an  inhabitant  of  the  county 
of  Dutchess,  in  the  said  state  of  New  York,  and  that 
the  place  of  abode  of  the  said  defendant  was  at  Fred- 
ericksburg, within  said  county  of  Dutchess,  to  wit,  at  the 
said  city  of  New  York,  at  the  first  ward  of  the  said  city,  in 
the  said  county  of  New  York,  and  that,  after  the  making  v( 
the  several  promises,  in  the  declaration  aforesaid  alleged  to 
have  been  made  by  him  the  said  defendant,  to  wit,  on  the 
said  17th  day  of  December,  in  the  said  year  of  our  Lord  1777, 
the  said  defendant  left  his  said  place  of  abode  in  the  said 
county  of  Dutchess,  and  joined  the  said  army  of  the  said  king, 
so  as  aforesaid  in  possession  of  said  southern  district  of  the 
said  state  of  New  York,  to  wit,  at  the  said  city  of  New  York, 
at  the  first  ward  of  the  said  city,  in  the  said  county  of  New 
York ;  and  that  the  said  defendant  after  so  joining  the  said 
army,  remained  under  the  power  and  protection  of  the  said 
army,  so  as  aforesaid  in  possession  of  the  said  part  of  the 
said  southern  district  of  the  said  state  of  New  York,  from 
the  said  17th  day  of  December,  in  the  said  year  of  our  Lord 
1777,  until  the  24th  day  of  November,  in  the  year  of  our 
Lord  1783,  to  wit,  at  the  said  city  of  New  York,  at  the  first 
ward  of  the  said  city,  in  the  said  county  of  New  York.  And 
the  said  plaintiff  further  saith,  that  the  said  defendant 
departed  from  the  said  slate  of  New  York,  before  the  1st 
day  of  January,  in  the  year  of  our  Lord  1784,  to  wit,  on  the 
24lh  day  of  November,  in  the  said  year  of  our  Lord  1783. 
And  the  said  plaintiff  further  saith,  the  said  John  H.  Sleght 
departed  this  life  on  the  1st  day  of  January,  in  the  year  of 
our  Lord  1790,  to  wit,  at  the  said  city  of  New  York,  at  the 
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first  ward  of  the  said  city,  in  the  said  county  of  New 
York,  and  that  between   the  16th  day  of  December,  in 
the  said  year  of  our  Lord  1777,  and  the  said  1st  day  of 
January,  in  the  said  year  of  our  Lord  1784,  there  was  no 
sheriff,  or  any  othor  officer,  deriving  his  authority  from  the 
people  of  the  said  state  of  New  York,  appointed 
either  for  the  said  county  of  Suffolk,  or  *for  the    [*78] 
said  county  of  dueens,  or  for  the  said  county  of 
Kings,  or  for  the  said  county  of  Richmond,  or  for  the 
said  city  and  county  of  New  York,  to  whom  any  writ 
of  capias  ad  respondendum,  or  any  other  process,  issued 
in  the  name  and  by  the  authority  of  the  said  people,  at  the 
suit  of  the  said  John  H.  Sleght,  against  the  said  defendant, 
for  the  recovery  of  the  damages  of  the  said  John  H.  Sleght, 
by  reason  of  the  non-performance  of  the  several  promises  in 
the  declaration  aforesaid  alleged  to  have  been  made  by  the 
said  defendant,  could  be  directed  and  delivered  for  the  taking 
and  arresting  of  the  said  defendant.    And  the  said  plaintiff 
farther  says,  that  the  said  bill  of  the  said  plaintiff  against  the 
said  defendant  was  exhibited  within  six  years  after  the  return 
of  the  said  defendant  to  the  said  stale  of  New  York,  to  wit, 
at  the  city  of  New  York,  at  the  first  ward  of  the  said  city^ 
in  the  said  county  of  New  York,  and  this  the  said  plaintiff, 
administratrix,  as  aforesaid,  is  ready  to  verify,"  &c. 

The  defendant  rejoined ;  '^  protesting,  that  the  said  John 
H.  Sleght  departed  this  life  before  the  1st  day  of  January,  in 
the  year  of  our  Lord  1790,  and  also  protesting,  that  the  said 
bill  of  the  said  plaintiff,  against  him  the  said  defendant  was 
not  exhibited  within  six  years  after  the  return  of  him  the 
said  defendant  to  the  said  state,  as  by  the  said  plaintiff,  is 
above  in  her  first  plea  so  pleaded  in  reply  alleged  ;  for  join- 
der in  this  l)ehalf  the  said  defendant  saith,  that  he  the  said 
defendant  did  not  leave  his  said  place  of  abode  in  the  said 
county  of  Dutchess  and  join  the  said  army  of  the  said  king 
in  the  possession  of  the  said  part  of  the  said  southern  district, 
on  'he  said  17th  day  of  December,  in  the  said  year  1777,  as 
the  said  plaintiff,  administratrix  as  aforesaid,  hath  in  her  said 
first  plea  so  pleaded  in  reply  alleged ;  but  was  and  continued 
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to  be  an  inhabitant  of  the  said  county  of  Dutchess,  at  Fred- 
ericksburgh  aforesaid  in  the  said  county  of  Dutchess,  on  that 
day,  and  for  a  long  time  thereafter,  that  is  to  say,  until  the 
10th  day  of  July,  in  the  year  of  our  Lord  1779.  And  the 
said  defendant  further  saith,  that  the  cause  or  action 
[*79]  of  the  said  plaintiff  *in  the  declaration  aforesaid  men- 
tioned, was  given,  accrued,  fallen  and  come  to  the  said 
John  H.  Sleght  in  his  lifetime,  before  the  said  defendant  de- 
parted from  the  said  state  of  New  York,  to  wit,  on  the  9th 
day  of  July,  in  the  year  of  our  Lord  1779,  to  wit,  at  the  city 
and  ward  aforesaid,  and  this  he  is  ready  to  verify,"  dec. 

To  this  rejoinder  the  plaintiff  demurred,  and  the  defendant 
joined  in  demurrer. 

The  general  question  was,  whether  upon  the  facts  disclos- 
ed by  the  pleadings,  the  action  was  barred  by  the  statute  of 
limitations. 

Benson,  J.  By  the  act  of  the  8th  March,  1773,  being  the 
law  on  the  subject,  as  it  stood  before  the  act  of  the  2l8t 
March,  1788,  <'  the  action  on  a  promissory  note  was  to  be 
commenced  within  six  years  after  the  cause  of  action  arose, 
provided,  that  if  the  person  entitled  to  such  action,  should  be 
beyond  sea,  he  should  be  at  liberty  to  bring  the  action  with- 
in the  time  before  limited  after  he  should  return  from  beyond 
sea.''  By  the  act  of  the  21st  March,  1783,  "no  part  of  the 
time  from  the  14th  October,  1776,  to  the  day  of  the  passing 
of  the  act  was  to  be  deemed  a  part  of  the  period  above  limi- 
ted." By  the  act  of  the  26th  February,  1788,  <<  all  actions 
on  the  case,  other  than  for  slander,  aie  to  be  brought  within 
six  years  after  the  cause  of  action  arose ;  but  if  a  person, 
against  whom  there  then  was  or  should  be  a  cause  of  such 
action,  then  was  or  should  be  out  of  the  state  at  the  time  any 
such  cause  of  action  accrued,  in  every  such  case,  the  person 
who  was  or  should  be  entitled  to  such  action,  should  be  at 
liberty  to  bring  the  action  against  such  person  after  his  re- 
turn to  this  state,  so  as  he  (the  person  entitled  to  the  ac- 
tion) took  the  same  after  such  return,  with  the  time  before 
limited." 

The  note  in  question  was  certainly  not  barred  on  the  2l8t 
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March,  1783  ;  but  it  having  been  given  during  the  period  of 
the  suspension  of  the  limitation,  it  had  to  run  to  the  21st 
March,  1789,  and  was  as  to  the  limitation  'precisely  ["80] 
the  same  as  if  it  had  been  given  on  the  2l8t  March, 
1783,  or  in  other  words,  as  if  the  cause  of  action  had  accrued 
on  that  day.  ff  the  act  of  the  26th  February,  1788,  had  ne- 
ver passed,  and  if  the  note  had  not  been  put  in  suit  until  after 
the  21st  March,  1789,  the  defendant  might  have  pleaded  the 
limitation,  as  under  the  act  of  the  8th  March,  1773,  and  the 
plaintiff  could  not  have  replied  that  the  defendant  was  out  of 
the  state.  But  the  act  of  the  26th  February,  1788,  giving 
the  plaintiff  a  right  to  reply  such  matter,  the  inquiry  is, 
whether  she  hath  sufficiently  alleged  in  her  replication,  that 
the  defendant  was  out  of  the  state  on  the  21st  March,  1783, 
when  as  I  have  already  stated,  the  cause  of  action  is  to  be 
deemed  to  have  accrued,  and  that  she  brought  her  action 
within  six  years  after  the  return  of  the  defendant  to  the 
state  ?  The  replication  alleges,  that  the  defendant  left  his 
place  of  abode  in  Dutchess  county,  on  the  17th  day  of  Sep- 
tember, 1777,  and  the  rejoinder  admits,  that  he  left  it  on  the 
10th  day  of  July,  1779  ;  and  the  replication  further  alleges, 
"  that  the  defendant  then  joined  the  army  of  the  king  of 
Great  Britain,  and  remained  under  the  protection  of  the  said 
army,  then  in  possession  of  a  portion  of  the  southern  district 
of  this  state  (which  the  said  army  had  conquered,  and  had 
possession  of  by  virtue  of  that  conquest,  there  being  then 
open  war  between  the  said  king  and  the  United  States)  until 
the  24th  November,  1783,  and  that  he  then  departed  out  of 
this  state,  and  that  the  bill  was  exhibited  within  six  years 
after  his  return  to  the  state."  The  inquiry,  therefore,  is  re- 
duced to  this  single  point,  whether  the  defendant,  although 
he  was,  in  fact,  on  the  21st  March,  1783,  at  some  place  with- 
m  the  southern  district,  ought  not  in  law,  as  it  respects,  the 
right  of  the  plaintiff  intended  to  be  secured  by  the  act  of  the 
26th  February,  1788,  to  be  adjudged  to  have  been  out  of  the 
state.  I  think  he  ought  to  be  so  adjudged,  and  for  the  reasons 
which  the  replication  itself  naturally  and  obviously  sug- 
gests ;  because  he  was  out  of  the  jurisdiction  of  *the  [*8l] 
state ;  he  was  quasi  out  of  the  realm ;  be  was  where 
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the  authority  which  was  exercised,  was  not  derived  from  the 
state,  but  from  the  king  of  Great  Britain  by  the  right  of  con- 
quest. No  writ  of  the  state  could  run  there,  consequently, 
<'  no  suit  could  be  brought  against  him'^  there. 

My  opinion  therefore  is,  that  the  plaintiflF  is  entitled  to 
recover. 

Lewis,   J.  and   Lansing,   Ch.   J.  were  of  the  same 
opinion. 

Kent,  J.  having  been  formerly  concerned  as  counsel  in 
the  cause,  gave  no  opinion. 

Radcliff,  J.   not  having  heard  the  argument  in  the 
cause,  gave  no  opinion. 

Judgment  for  the  plaintiff. 


Jackson  ex  dent,  the  New  Loan  Officers  of  the 
County  of  Resnselaer  and  John  Crabb,  against 
J.  BuLL.(a) 

lo  ejectment,  the  plaintiff  derived  his  tiUe  to  the  premises  in  qnestion,  IGO 
acres,  from  A.  F.,  1 ,  by  a  mortgagre  to  the  new  loan  officers  of  the  connty 
of  Rensselaer,  executed  by  said  A.  F.,  July  25,  1792 ;  2,  by  a  sale,  in  con- 
sequence of  a  default  in  the  payment  of  the  interest  due  on  the  mortgage, 
porsuant  to  the  "  act  for  loaning  moneys  belonging  to  this  state,"  made  in 
September,  1795,  at  which  one  of  the  plaintiff's  lessors  \lras  purchaser,  and 
3 ;  by  a  deed  executed  to  the  said  lessor,  as  such  purchaser,  by  the  said  loan 
officers,  January  5, 1796. 

The  defendant  likewise  derived  title  from  A.  F, ;  1,  by  a  deed  to  E.  R.,  in  fee, 
dated  1  November,  1792  ;  2,  who  devised  to  R.  by  will,  bearing  date  Octo- 
ber 23, 1793  ;  3,  who  conveyed  to  the  defendant.  As  to  140  acres,  parcel 
of  the  premises,  be  showed  the  following  conveyances :  l,by  deed  of  the 
•aid  lessor  of  plaintiff,  an  undivided  moiety  thereof  to  L.  L.,  dated  October 
31,  1795  ;  2,  by  a  deed  in  fee  of  L.  L.  and  the  said  lessor,  of  said  140  acres, 
dated  Nov.  4, 1795,  to  A.  F.,  before  mentioned.  The  plaintiff  further  showed 
a  deed  from  R.,  dated  February  9, 1795,  of  the  premises,  and  a  bond  of  de- 
fendant to  R.,  conditioned  that  defendant  should  discharge  all  incumbrances 
on  the  premises. 

It  was  held  by  four  of  the  judges,  that  the  lessor  of  the  plaintiff  could  never 

ia)  &  C.  2  Caines'  Cas.  in  Error,  301. 
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be  permitted  to  claim  io  opposition  to  his  deeds  of  October  31  and  Novem^ 
ber  4.    Lewis,  J.  not  considering  that  question. 

A  deed  executed  in  pursuance  of  a  previous  contract,  for  the  sale  of  the  same 
premises  is  good  by  relation,  from  the  time  of  the  making  of  the  contract, 
so  as  to  render  valid  every  intermediate  sale  or  disposition  by  the  grantee. 

The  loan  officers,  under  the  act  for  loaning  moneys  belonging  to  the  state, 
are  trustees  for  the  people,  and  idthough  their  authority  to  sell  be  coupled 
with  an  interest,  yet  as  it  is  not  a  beneficial  one,  a  purchaser  does  not  take 
under  them,  but  under  the  power  created  by  the  statute,  and  the  mortgage 
deed.     Per  Lewis,  J. 

And  he  will  at  least  take  from  the  time  of  executing  the  power.   Per  Lewis,  J. 

SembU,  By  the  sale  of  the  loan  officers  to  the  lessor  of  plaintiff,*  no  legal 
estate,  except  a  mere  tenancy  at  will,  vested  in  said  lessor  until  the  loan 
officers  executed  the  deed.    Per  Kent,  J.    Lewis,  J.  contra. 

This  was  an  action  of  ejectment  for  lands  in  the  county 
of  Rensselaer.  On  the  trial  of  the  cause  at  the  last  Rensse- 
laer circuit,  it  was  admitted  on  the  part  of  the  defendant,  that 
A.  Francisco  was  seised  of  the  premises  in  question,  consist- 
ing of  a  tract  of  160  acres  of  land,  and  on  the  25th  July, 
1792,  he  executed  a  mortgage  of  them  to  the  new  loan  of- 
ficers of  that  county,  who  are  lessors  of  the  plaintiff;  that 
Francisco,  on  the  Ist  day  of  November,  1792,  conveyed  the 
same  to  Elijah  Rawson  in  fee ;  that  Elijah  Rawson,  by  will, 
bearing  date  the  23d  day  of  October,  1793,  devised  the  same 
to  his  son  Edward  Rawson  in  fee,  who  conveyed  the  same 
to  the  defendant.  The  plaintiff  then  proved  that  in  May, 
1795,  there  was  a  default  in  the  payment  of  the  interest  due 
on  the  mortgage,  in  consequence  of  which,  the  loan  officers 
advertised  the  premises  for  sale,  according  to  the  "  act  for 
loaning  moneys  belonging  to  this  state ;"  [16th  sess.  ch.  25. 
Rev.  Laws,  2  vol.  285,]  and  on  the  3d  Tuesday  of 
September,  1795,  sold  the  same  to  Crabb,  *the  other  [*82] 
lessor ;  and  on  the  6th  day  of  January  thereafter, 
executed  a  deed  to  him  for  the  same. 

The  defendant  offered  in  evidence,  a  deed  from  Crabb, 
bearing  date  the  31st  day  of  October,  1795,  conveying  an 
undivided  moiety  of  140  acres,  set  off  by  metes  and  bounds, 
and  parcel  of  the  said  160  acres,  to  Levinus  Lansing,  and 
also  a  deed  from  the  said  Crabb  and  Levinus  Lansing,  bear- 
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ing  date  the  4th  day  of  November,  1796,  conveying  the  said 
140  acres  to  the  said  Francisco. 

The  plaintiff  then  produced  another  deed  from  Edward 
Rawson,  bearing  date  the  9th  day  of  February,  1795,  con- 
veying all  his  right  and  title  in  the  said  160  acres  to  the  said 
Lansing  and  Crabb,  and  also  a  bond  from  the  defendant  to 
Edward  Rawson,  dated  the  8th  day  of  August,  1795,  condi- 
tioned that  the  defendant  should  pay  off  and  discharge  all 
incumbrances  on  the  said  tract  of  160  acres. 

On  this  evidence  a  general  verdict  was  taken  for  the  plain- 
tiff by  consent,  subject  to  the  opinion  of  the  court,  whether 
the  plaintiff  was  entitled  to  recover  the  whole  160  acres,  and 
if  not,  that  he  should  be  restrained  on  the  writ  of  hab.fac, 
poss.  from  taking  possession  of  more  than  the  20  acres, 
which  were  not  included  in  the  conveyance  from  Crabb  and 
Lansing  to  Francisco. 

This  case  was  argued  at  the  last  January  terra,  on  the  fol- 
lowing points:  1st.  Whether  by  means  of  the  forfeiture 
of  the  mortgage,  and  the  sale  by  the  loan  officers  to  Crabb, 
on  the  3d  Tuesday  of  September,  1795,  any  title  I[was 
transmitted  to  Crabb,  so  as  to  enable  him  to  convey  to  Lan- 
sing, and  to  enable  Crabb  and  Lansing  to  convey  to  Fran- 
cisco previous  to  the  execution  of  the  deed  from  the  loan  offi- 
cers to  Crabb. 

2d.  If  not,  whether  Crabb  is  not  estopped  or  concluded  by 
the  deed  executed  by  him  and  Lansing  to  Francisco,  from 
claiming  the  140  acres  conveyed  by  that  deed. 

Bird,  for  the  plaintiff. 

Lushj  for  the  defendant. 
[•83]  •Lewis,  J.  The  loan  officers  are  trustees  for  the 
people  of  the  state,  and  although  their  authority  to  sell 
be  coupled  with  an  interest,  yet,  as  it  is  not  a  beneficial  one, 
a  purchaser  does  not  take  under  them,  but  under  the  power 
created  by  the  statute  and  the  mortgage  deed.  He  will  not, 
perhaps,  take  by  relation  from  the  creation  of  the  power,  but 
certainly  from  the  time  of  executing  the  power.  What,  in 
the  present  case,  was  the  act  executing  the  power  ?  Was  it 
the  sale  by  the  loan  officers,  or  their  execution  of  the  deed  of 
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conveyance?  I  am  of  opinion  that  it  was  the  former,  and 
that  whatever  interest  the  mortgagor  had  at  the  time  of  exe- 
cuting the  mortgage,  was  immediately  upon  the  sale  and  pay* 
ment  of  the  purchase  money,  transferred  to,  and  vested  in  the 
purchaser,  and  that  his  title  would  have  been  complete, 
though  no  deed  had  ever  been  executed  by  the  loan  officers. 
This  opinion  is  founded  on  the  following  principles:  1st. 
That  where  a  purchaser  takes  by  the  execution  of  a  power, 
he  is  in,  and  holds  under  the  authority  creating  such  power: 
2d.  That  where  an  authority  is  coupled  with  an  interest,  it 
shall  be  construed  liberally,  and  an  execution  in  substance, 
shall  be  sufficient.  Thus  a  sale  by  executors  under  a  power 
contained  in  the  will  of  their  testator,  is  a  good  execution 
without  deed ;  (liitt.  169  ;)  and  if  a  power  be  coupled  with 
an  interest,  though  it  be  joint,  it  might,  before  the  statute  of 
wills,  be  executed  by  a  survivor.  So  also  in  a  feoffment  to 
uses  to  be  declared  by  will,  the  cestui  que  use  is  in  by  the 
feoffment,  and  not  by  the  devise.  (See  the  Ctise  of  Sir  Ed- 
ward Clere^  6  Rep.  18.  Bagley  v.  Warburton,  2  Com. 
and  Duke  of  Marlborough  v.  Lord  Oodolphin,  2  Vez.  78.) 
So  also  a  purchaser  at  a  sheriff's  sale  is  in  under  the  judg- 
ment and  execution. 

These  principles  are  not  opposed  to  any  thing  contained 
in  the  act  from  which  the  loan  officers  derive  their  authority ; 
on  the  contrary  ihey  appear  to  me  in  perfect  coincidence  with 
it.  The  16th  sec.  declares  that  the  purchaser  shall  hold  the 
lands  for  such  estate  as  was  conveyed  to  the  loan  officers  by 
the  mortgage.  The  injunction  on  them  to  execute  a  convey- 
ance, is  merely  directory ;  and  though  it  may  serve  as  an  ad- 
ditional evidence  of  the  sale,  it  is  nr  t  in  my  opinion,  essential 
to  the  purchase ;  nor  does  their  erection  into  a  body 
corporate  in  any  wise  alter  the  case,  *this  being  evi-  ['84] 
dently  intended  to  give  a  facility  to  the  discharge  of 
their  various  duties,  and  perhaps  to  prevent  doubts  and  em- 
barrassments that  might  arise  from  death  or  other  circum- 
stances. The  deed  also  is  not  directed  to  be  given  in  the 
usual  form  of  a  corporate  act  merely,  for  though  made  under 
their  seal,  they  must  respectively  subscribe  their  names. 
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But  should  the  deed  be  considered  as  essential  to  the  exe- 
cution  of  the  power,  I  do  not  see  that  it  would  alter  the  case ; 
the  act  contemplates  the  conveyance  to  be  made  immediately 
upon  the  sale ;  the  words  are,  "  and  upon  such  sale  shall  con- 
vey," &c.  Now  the  maxims  of  equity,  {Lechmere  v.  Earl 
of  Carlisle,  3  P.  W.  216,)  that  what  ought  to  be  done,  shall 
be  considered  as  done,  and  that  trustees  shall  not  affect  the 
rights  of  other  persons  by  not  doing,  or  by  delaying  to  do 
their  duty,  will  forcibly  apply  ;  and  we  may,  accordingly,  so 
construe  the  words  of  the  act  as  to  make  the  conveyance  re- 
late to  the  time  of  sale,  or  it  may  be  done  by  analogy  to  the 
case  of  the  Duke  of  Marlborouffh,  (2  Vezey,  70,)  where  it 
was  determined,  that  although  by  bargain  and  sale  nothing 
passed  without  enrolment,  yet  if  the  deed  be  acknowledged 
and  enrolled  within  the  six  months,  though  the  bargainee  be 
dead,  the  whole  should  relate  to  the  time  of  execution.  The 
reason  is  that  the  enrolment  is  a  collateral  act  required  by 
the  statute,  and  does  not  arise  from  the  nature  of  the  convey- 
ance ;  so  here,  the  execution  of  the  deed  was  a  collateral  act 
required  by  the  statute,  and  did  not  arise  from  the  nature  of 
the  transfer,  which,  as  has  been  shown,  would  have  been  suf- 
ficient in  an  ordinary  case  without  deed. 

My  opinion  therefore  is,  without  considering  the  second 
point,  that  the  conveyances  from  Crabb  to  Lansing,  and  from 
them  to  Francisco,  legally  transferred  the  title  to  the  140 
acres,  and  of  course  that  the  plaintiff  ought  to  recover  the  re- 
maining 20  acres  only. 

Kent,  J.  I  incline  to  the  opinion,  that  no  legal  estate 
except  a  mere  tenancy  at  will,  vested  in  Crabb,  until  the  loan 
officers  had  executed  the  deed.  The  statute  of  frauds 
[*86]  *prevents  a  greater  estate  from  vesting  without  wri- 
ting ;  it  is  besides  a  general  rule  of  law,  that  a  corpo- 
ration cannot  sell  land  without  deed,  and  the  loan  officers,  in 
the  present  instance,  are  ordered  by  the  act  to  convey  the 
land  which  they  should  sell  at  auction,  by  deed  under  the 
loan  office  seal. 

But  I  adopt  as  a  just  rule  of  construction,  and  applicable 
to  the  present  case,  the  principle  laid  down  by  this  court,  in 
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the  cause  of  Jackson^  ex  dem.  June^  v.  Raptnond,{a) 
"that  ^whenever  it  is  intended  to  be  shown,  that    [*86] 

(a)  Jacsbon,  ex  dem,  Jdnb,  agahut  Raymond. 

January  Term,  1798. 

H.  on  the  34tb  March,  1792,  made  a  lease  of  certain  premises  for  two  years 
to  R.,  and  after  the  expiration  of  the  lease,  on  the  25th  of  December,  1794, 
sold  and  conveyed  the  premises  in  fee  to  I.,  pursuant  to  aprevlons  contract 
for  the  sale  on  the  5th  August,  1794.  R.  refused  to  quit  the  possession, 
and  in  an  action  of  ejectment  brought  by  I.,  it  was  held,  that  R.  was  a 
mere  tenant  at  will,  and  that  there  was  no  disseisin,  either  actual,  or  by  elec- 
tion of  H  ,  so  as  to  render  a  previous  entry  necessary  to  enable  him  to  pass 
his  interest  by  the  conveyance,  which  has  i|lation  back  to  the  time  the 
contract  of  sale  to  I.  was  made. 

This  was  an  action  of  ejectment  for  a  house  and  lot  of  land  In  the  town  of 
Newburgh,  in  Ulster  county.  On  the  trial  the  plaintiff  proved  that  one  Hus- 
tice,  on  the  24th  day  of  March,  1792,  made  a  lease  of  the  premises  to  the  de- 
fendant, for  the  term  of  two  years,  and  that  after  the  expiration  of  the  said 
lease,  to  wit,  on  the  25th  day  of  December,  1794,  Hnstice  conveyed  the  same 
in  fee  to  the  lessor.  The  defendant  proved  that  he  was  in  the  actual  posses- 
sion of  the  premises  at  the  time  of  executing  the  said  conveyance,  and  that 
on  the  5th  day  of  August,  1794,  he  received  from  the  said  Hustice,  a  written 
notice  to  quit  the  premises,  in  the  words  following: 

"  Westchester,  Avgust  5th,  1794. 

"  Sir, 

**  On  account  of  your  neglect,  I  have  this  day  bargained  with 
Mr.  June  for  my  place  which  yon  live  on.  This  is  to  inform  you,  that  you 
must,  upon  sight,  leave  the  place  to  the  care  of  the  said  June. 

«  David  Hustice, 

"  To  Francis  Raymond:* 

The  defendant  refused  to  quit  the  premises,  upon  which  Hustice  commenced 
an  action  of  ejectment  against  him  in  this  court,  which  was  pending  at  the 
trial  of  this  action. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the  coort, 
whether.Hustice,  by  giving  the  notice  to  quit,  and  bringing  his  action  of  eject- 
ment, had  not  elected  to  consider  himself  disseised,  and  if  so,  whether  he 
could  without  an  actual  entry,  convey  the  premises  to  the  lessor  of  the  plain- 
tiff? 

In  Jannary  term,  1798,  after  two  arguments,  the  eomt  delivered  their 
unanimous  opinion  in  favor  of  the  plaintiff's  right  to  recover. 

Benson,  J.  The  objection  to  the  validity  of  the  conveyance  from  Hustice, 
to  the  lessor  of  the  plaintiff,  is  founded  on  the  idea  of  an  advene  posseswon  in 
the  defendant  at  the  time  of  executing  the  conveyance.  It  however  appean 
from  the  contents  of  the  written  notice  to  the  defendant  to  quit,  which  was 
produced  in  evidence  by  him,  that  Hnstice  had  contracted  for  the  sale  of  the 
premises  to  the  lessor  at  the  date  of  the  notice.  This  in  my  opinion,  rendem 
it  unnecessary  to  decide  whether  the  possession  ought  to  be  considered  as  ad- 
vene at  the  time  of  executing  the  conveyance.    The  conveyance  most  be 
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nothing  passed  by  a  grant,  by  reason  that  at  the  time  there 
was  a  possession  in  another  adverse  to  the  grantor,  then 

deemed  to  relate  to  the  time  when  the  contract  Tor  the  sale  of  the  premiset 
was  made  ;  and  I  adopt  it  as  a  general  principle,  that  whenever  it  is  intended 
to  be  shown  that  nothing  passed  by  a  grant,  by  reason  that  at  the  time  there 
was  a  possession  in  another,  adveiBe  to  the  grantor,  the  time  to  which  the 
grant  is  to  relate,  is  the  time  when  the  bargain  or  contract  for  the  sale  and 
porchase  of  the  land,  was  finally  concluded  between  the  grantor  and  grantee, 
and  consequently,  any  intermediate  advene  possessiott  before  the  execution  of 
the  conveyance,  which  is  the  technical  consummation  of  evidence  of  the  grant, 
can  never  affect  it.  I  am  therefore  of  opinion,  that  the  conveyance  to  the 
lessor  was  valid,  and  that  the  plaintiff  is  entitled  to  recover. 
Lewis,  J.    Two  questions  arise  in  this  cause. 

1.  Was  there  an  actual  disseisin  of  Hustice7 

2.  Was  he  so  disposbessed  by  election,  or  otherwise,  as  to  make  an  actual 
entry  necessary  to  enable  him  to  pass  his  interest  7 

I  do  not  find,  among  any  of  the  authorities  I  have  met  with,  those  adduced 
by  the  defendant's  counsel  not  excepted,  that  the  holding  over  of  a  tenant  for 
years,  was  ever  considered  as  an  actual  disseisin.  To  satisfy  ourselves  that 
the  contrary  is  the  fact,  we  need  only  resort  to  the  ancient  definitions.  In 
Lit.  sec.  279,  disseisin  is  said  to  be,  where  a  man  enters  into  lands  or  tene- 
ments, (where  his  entry  is  not  congeable)  and  ousteth  him  who  hath  the  free- 
hold. And  in  the  Commentary  it  is  subjoined,  **  Every  entry  is  not  a  disseisin 
but  there  must  be  an  actual  ouster  of  the  freehold."  A  tenant  for  yean  or  at 
sufferance  enten  by  title  ;  of  coune  his  entry  is  lawful,  and  there  is  no  dis- 
seisin.   Whether  he  may  be  a  disseisor  at  election  is  not  now  the  question. 

The  cases  and  authorities  principally  relied  on  by  the  defendant's  counsel, 
on  the  argument  of  this  cause,  were,  first,  that  of  Blunden  ^  Bough,  (Cro. 
Car.  302,)  which  if  applicable  at  all  to  the  case  before  us,  certainly  is  not  in 
his  favor.  The  question  there  was,  whether  a  lease  for  yean  by  a  tenant  at 
will  was  an  actual  disseisin  of  the  freehold  and  inheritance,  and  three  judges 
against  one  held  it  was  not. 

The  next  is  from  1  Roll.  559,  pi.  15,  which  is  deciiively  against  him.  The 
words  are,  "  If  lessee  for  yean,  holds  over  his  term,  yet  is  he  no  disseisor, 
for  this,  that  he  comes  in  by  act  of  the  party,  but  he  is  called  tenant  at 
sufferance."  And  in  1  Inst.  57  b.  the  same  definition  of  a  tenant  at  sufierance 
will  be  found. 

The  case  of  Rou9  and  Arloia,  (2  Leo.  45,)  b  in  the  same  predicament. 
The  reasoning  of  counsel  appean  here  to  have  been  mistaken  for  the  decision 
of  the  court,  which  is  directly  against  it.  The  principal  question  was, 
whether  copyholds  granted  by  a  tenant  pur  autr0  vie,  after  the  death  of  the 
eeeiui  que  vie  were  valid.  All  the  justices  held  that  they  were  not ;  "  for 
that  he  who  granted  was  but  tenant  tit  sufferance,  and  not  a  disKisor,  nor 
had  gained  a  fee,  because  he  came  in  fint  of  right" 

In  the  case  of  The  Mayor  and  Commonalty  of  Norwich  v.  Johnwn,  (3  Mod. 
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the  time  to  which  the  *grant  is  to  relate,  is  the  time  [•87] 
when  the  bargain  for  the  sale  was  finally  concluded 

91,  92,)  the  reaaoniDg  of  counsel  ii  again  relied  on,  whieh,  however,  as  far 
at  it  is  applicable  to  this  case,  merely  tends  to  show,  that  by  disseisin  a  fee  is 
acqnifed,  which  will  not  be  denied. 

The  case  of  Jaek$on  ex  dem.  FUher  and  Taylor  v.  Protser^  (Cowp.  217.) 
was  adduced  to  show,  that  a  man  may  come  in  by  a  rif^htfal  possession,  and 
yet  hold  over  adversely  withont  a  title.  And  Lord  Mansfield  held  that  he  may, 
nnder  cifcnmstances.  The  qneation  simply  was,  whether  a  tenant  in  com- 
mon, holding  the  whole,  independent  of  his  cotenant,  for  40  yean,  was  not  a 
sufficient  ciroumstance  to  be  left  to  a  jury  to  infer  an  actual  ouster,  to  let  in 
the  statute  of  limitations  as  a  bar  to  the  action.  The  court  determined  that  It 
was,  and  the  jury  found  accordipgly. 

In  the  case  of  DoyU  v.  Walket  (Carth.  2,)  the  reasoning  of  oonnsel  is  again 
relied  on.  It  is  true  the  court  accord  with  hia|  in  opinion  on  the  point  raised 
but  surely  not  for  the  reasons  he  assigns,  and  the  point  then  in  question  has 
BO  kind  of  relation  to  the  present  case.  It  was  simply  this,  that  on  a  9cirt 
faeiat  to  an  executor,  on  a  judgment  had  against  his  testator,  it  was  necessary 
to  state  him  in  the  writ,  not  merely  an  executor,  but  as  tertenant  of  the  lands 
recovered.    (See  also  Salk.  600,  Proctor  v.  Johnson,) 

In  the  case  of  Taylor  ex  dem.  Aikyiu  v.  Horde,  (1  Burr.  Ill,)  this  ques. 
tion  is  decided  by  Lord  Mansfield,  who  says,  "  where  an  ejectment  is  brought, 
there  can  be  no  disseisin,  because  the  plaintiff  may  lay  his  demise  when  his 
title  accrued,  and  recover  the  profits  firom  the  time  of  the  demise.  The  entry 
confessed  is  previous  to  making  the  lease :  but  there  is  no  real  or  supposed  re. 
entry  after  the  ejectment  complained  of.  If  it  was  considered  as  a  disseisin, 
no  mean  profits  could  be  recovered,  without  an  actual  re-entry." 

The  second  question  I  consider  as  the  more  nice  and  doubtful  of  the  two. 
It  will  be  proper  to  divide  it,  and  to  consider,  first,  whether  a  reversioner,  after 
the  termination  of  a  terra  for  years,  can  alienate  his  interest  without  an 
aetnal  entry,  his  leasee  holding  over ;  secondly,  whether  he  can  so  alienate, 
pending  an  ejectment  brought  by  him  for  the  recovery  of  the  premises. 

There  are  nyny  oases  in  whieh  an  actual  entry  is  necessary,  either  to  vest 
a  new  interest,  or  to  reduce  an  existing  one.  There  are  abo  some  in  which 
it  is  not  necessary,  (at  least  to  certain  purposes,)  being  either  supplied  by  ope- 
ration  of  law,  or  on  account  of  the  little  estimation  in  which  the  law  holds 
the  particular  interest  Thus  an  heir  at  law  may  make  leases  before  entry, 
although  he  cannot  maintain  trespass,  unto  by  entry  he  acquires  possession  in 
fact    (Plowd.  149.) 

Thus  abo  no  entry  is  necessary  to  avoid  an  estate  which  ends  by  limitation, 
the  law  casting  it  on  the  party  to  whom  it  is  limited,  withont  entry  or  claim, 
and  vesting  it  in  him  until  he  disagrees  to  it    (2  Mod.  7.) 

Thus  also  it  will  be  found,  that  conditions  have  been  construed  Into  limi^ 
tations,  to  support  conveyances  of  estates.  In  the  case  of  Poussly  v.  BUteh. 
man,  (Cro.  Jac.  659.)  on  a  bargain  and  sale  of  lands,  conditioned  to  be  void 
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between  the  parties,  and  that  consequently,  any  inter- 
[*88]    mediate  adverse  possession  before  the  ^execution  of 

on  payment  of  a  nun  of  money,  and  that  the  baifainee  shonld  not  enter 
until  failure  of  the  condition,  the  bar^inor  failed  to  make  payment,  the  bar- 
gainee never  entered,  but  devieed  the  lands  and  died,  and  it  wai  held  a  good 
devise  on  which  the  devisee  could  maintain  an  ejectment. 

The  small ness  of  the  particular  estate  also,  as  where  it  is  but  a  chattel 
interest,  will,  in  some  cums,  render  a  re-entry  unnecessary.  If  a  lease  be  for 
life  upon  condition,  the  reverrioner  shall  not  take  advantage  of  a  failure  of  the 
condition  without  entry  ;  but  if  the  lease  had  been  for  yean,  it  would  be  other- 
wise, because  the  lease  for  years  is  ipeo  facto  void,  by  breach  of  the  condition, 
without  entry  ;  for  a  lease  for  years  may  begin  without  ceremony,  and  end 
without  ceremony,  but  an  estate  of  freehold  caiuiot  begin  or  end  without  cere- 
mony :  and  of  a  void  thing  a  stranger  may  take  benefit,  but  not  of  an  estate 
voidable  by  entry.     (Co.  Lit.  2]^  h,    Jenk.  121,  case  43.) 

In  the  case  of  a  tenant  at  sufferance,  no  re-entry  is  necessary  to  enable  the 
reversioner  to  pass  his  interest  In  Willie  v.  Jermine,  (9  Leon.  97,)  in 
ejectment,  a  lease  was  made  to  Jermine  rendering  rent,  and  for  default  of 
payment  to  be  void.  The  rent  was  afterwards  demanded,  and  not  paid,  and 
the  lessor,  without  entry,  leased  the  lands  to  Willis,  Jermine  being  in  the  actual 
possession,  and  it  was  held  good,  for  that  Jermine  was  but  a  tenant  at  suffer- 
ance, and  the  counsel  for  the  defendant,  agreed,  that  if  he  was  but  tenant  at 
sufferance,  the  second  lease  was  good. 

There  are  few  cases  in  which  the  possession  of  a  tenant  at  snfierance  is  re- 
garded in  law.  His  descent  will  not  toll  an  entry.  (Cro.  Eliz.  238,  Allen  v. 
Hill.)  Of  course,  he  cannot  be  a  disseisor.  His  possession  and  taking  of  the 
profits  is  not  sufficient,  in  case  of  conveying  away  the  property,  to  protect 
him  against  a  prosecution  for  maintenance  ;  for  by  Wray,  Ch.  J.,  in  the  case 
of  Pike  V,  Haeeany  (3  Leon.  233. )  he  is  but  a  tortfeasor. 

From  these  authorities  it  results  that  a  lessor,  after  the  expiration  of  the 
term  of  the  lessee  for  years,  may  convey  without  actual  entry,  notwithstanding 
the  holding  over  of  the  lessee. 

The  only  remaining  question  is,  whether  Hustice  by  bringing  Jiis  ejectment, 
so  far  altered  his  situation,  as  to  make  an  entry  necessary.  The  case  of 
Smartel  v.  Williame,  (Salk.  246,)  furnishes  the  answer,  and  will  be  found  to 
meet  precisely  every  point  that  has  arisen  in  this  cause.  A  mortgagee  of  a 
term  assigned  without  the  mortgagor's  joining ;  the  assignee  brought  an  eject- 
ment, and  pending  the  suit,  assigned  over.  The  questions  were,  as  in  the 
case  before  us,  was  this  a  disseisin ;  was  not  the  term  divested  and  turned  to 
a  right,  by  the  first  assignee  having  elected  to  consider  hiooself  dispossessed  ; 
couldi  he  therefore  assign  without  entry;  and  could  the  second  assignee 
maintain  this  action  as  lessor  of  the  plaintiff  7  It  was  held  by  Holt,  that  the 
mortgagor,  by  the  covenant  to  enjoy  until  default  of  payment,  is  tenant  at 
will ;  the  ^usignment  made  him  tenant  at  suArance,  but  his  continuance  in 
possession  could  never  make  a  disseisin,  nor  divesting  of  the  term.    Other- 
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the  conveyance,  (which  is  only  the  technical  consummation 
or  evidence  of  the  grant,)  can  never  affect  it."    In  the  pre- 

wiM  had  the  mort^gor  died  and  his  heir  entered  ;  for  the  heir  waa  never 
tenant  at  will,  and  hia  first  entry  was  tortions.  And  as  to  the  bringing  of  an 
ejectment,  that  could  not  admit  an  actual  divesting,  so  as  to  turn  the  term 
into  a  right,  for  that  was  not  brought  to  recover  the  mortgaged  term,  but 
the  actual  possession  only,  nor  does  the  assignee  appear  a  party  to  the  record, 
bat  only  lessor  of  the  plaintiff,  so  that  this  record  [the  first  which  was  pro- 
duced in  evidence]  can  be  no  evidence  or  estoppel  against  him  ;  and  the  court 
will  take  notice,  that  an  ejectment  is  only  a  fictitious  proceediug,  for  recover- 
bg  the  possession,  which  cannot  well  be  otherwise  obtained,  and  that  the  entry 
confessed  is  not  a  real  entry,  for  it  wHI  neither  avoid  a  fine,  nor  support  tres- 
pass for  mesne  profits. 

There  still  remain  a  few  authorites,  which  were  cited  and  relied  on  at  the 
last  hearing,  that  merit  notice. 

A  landlord  cannot  bring  trespass  without  entry,  against  a  tenant  who  holds 
over.  (2  Black.  Com.  150.  5  Mod.  384-)  This  is  unquestionable  law,  and  re- 
sults from  the  circumstance  of  his  first  entry  having  been  rightful  and  not 
tortious,  and  also  from  that  rule  of  law,  that  none  but  the  person  who  has  the 
possession  in  fact  can  sustain  this  action.  Two  consequences,  however,  result 
from  those  authorities,  in  confirmation  of  the  doctrine  laid  down  in  Smartel  v. 
Williams,  to  wit,  that  a  plaintiff  in  ejectment  admits*  himself  dispossessed, 
for  the  sake  of  his  remedy  merely,  and  to  no  other  intent,  for  after  a  recovery 
he  may  maintain  trespass  for  mesne  profits,  without  an  actual  entry ;  and 
that  snoh  tenant  cannot  be  a  disseisor,  for  a  disseissee  may  have  trespass  for 
the  first  entiy,  without  regress,  though  not  of  the  continuance  of  the  trespass 
after  the  entry.     (Bro.  tiL  Trespass,  pi.  227 ;  and  Co.  Lit  257.) 

A  case  was  also  cited  from  2  Black.  Com.  144,  to  this  efiect,  that  a  tenant 
for  yean  possesses  only  his  term  ;  the  possession  and  seisin  of  the  land  being 
in  the  freeholder. 

The  inference  from  this  is  certainly  favorable  to  the  plaintiff,  for  he  surely 
might  accept  a  grant  of  the  freehold  from  one  possessed  of  it.  This  authority 
also  furnishes  an  answer  to  the  objection  on  the  ground  of  maintenance. 

From  these  various  authorities,  I  am  of  opinion,  that  a  tenant  at  sufiferance 
has  no  snch  interest  or  possession  as  will  prevent  him  who  has  the  freehold 
from  passing  bis  estate,  and  that  his  grantee  may  maintain  his  action :  That 
an  ejectment  brought  by  the  grantor,  though  pending  at  the  time  of  the  grant, 
will  not  afiect  the  grantee's  right ;  and  that  be  may  elect  to  be  dispossessed 
for  the  sake  of  his  remedy  only,  without  being  considered  so  to  any  other  in- 
tent. (See  the  case  of  Jackson  ex  dem.  Van  Alen  v.  Rogers,  ante,  33.)  I 
therefore  think  that  the  verdict  ought  to  be  entered  for  the  plaintiff. 

Larsino,  Ch.  J.  declared  himself  to  be  of  the  same  opinion.(a) 

Judgment  for  the  plaintiff. 

(a)  Only  three  judges  were  present  during  this  term. 
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[•89]  seat  case,  therefore,  the  deed  to  Crahb  of  the  'Sth  Jan- 
uary, 1796,  shall  have  relation  back  to  the  3d  Tues- 
day of  September,  1795,  being  the  time  of  the  final 

[*90]  conclusion  of  the  bargain  by  the  sale  and  purchase  *at 
public  auction,  so  as  to  render  valid  any  interniediate 

sale,  or  disposition  of  the  land  by  Crabb.(a) 

Even  supposing  the  deed  of  the  5th  January,  1796,  could 

not  have  this  retrospective  force  by  relation  to  the  time  of 

(a)  Relation  is  a  fiction  of  law,  resorted  to  for  the  promotion  of  justice  and 
the  lawful  intentions  of  parties,  by  giving  effect  to  instruments,  which 
without  it  would  be  invalid ;  ut  res  magis  valeat  quam  pereatt  Per  Mr.  Jay, 
arguendo t  in  Doe  v.  Howland,  8  Cowen,  277 ;  Com.  Vig. ;  Bargrain  and  Sale, 
B.  9.  '*  Where  there  are  divers  acts  concurrent  to  make  a  conveyance  estate, 
or  other  thing,  the  original  act  shall  be  preferred,  and  to  this  the  other  act 
shall  have  relation."  Vin.  Ab.  tit.  Relation,  290.  See  MenmlVe  ease,  13  Co. 
21.  Harper  v.  The  Bailiff e  of  Derby.  Thus,  a  patent  for  land  given  by  the 
state,  dated  December  4,  1810,  but  which  did  not  pass  the  great  teal  until  the 
28th  of  the  same  month,  was  held  to  relate  back  as  between  the  parties,  so  as 
to  vest  the  title  in  the  patentee  from  the  date,  and  enable  him  to  maintain 
trover  for  timber  cut  and  carried  away  from  the  land  between  the  4th  and 
28th  day  of  December,  by  persons  having  no  title  or  claim  to  it ;  Heath 
V.  Roest  12  Johns.  R.  140.  So  a  lease  for  nineteen  yean  and  nine  months, 
executed  AuguH  1st,  1795,  pursuant  to  a  prior  parol  agreement  for  a  lease 
for  twenty  years,  was  considered  as  relating  back  to  May  1st,  in  the  same 
year,  so  as  to  make  valid  a  demise  by  way  of  mortgage  made  by  the  lessee 
on  the  6th  May,  1795.  Johneon  v.  Stagg,  2  id.  510.  So,  where  land  of 
A.  was  sold  under  an  execution  at  the  suit  of  B.  against  A.,  on  the  first  of 
March,  and  the  deed  of  the  sheriff!  to  the  purchaser  under  the  execution, 
was  not  executed  until  the  19th ;  previous  to  which  time,  on  the  lOth,  a 
mortgagee  of  the  same  land  filed  a  bill  of  foreclosure  in  chancery,  against  A. ; 
it  was  held  that  the  sheriff*s  deed  related  back  to  the  time  of  the  sale,  and 
that  the  purchaser  was  not  precluded  from  eontesting  the  validity  of  the  mort- 
gage in  an  action  of  ejectment  at  law,  he  not  being  a  party  to  the  bill  in  equity, 
and  as  his  title  was  acquired  previous  to  the  notice  of  iis  pendent  iu  chancery, 
though  not  consummated  until  afterwards.  Jackson  ex  dem.  Noah  v.  Dick- 
efUOUf  15  id.  309.  Se  also  Jaekeon  ex  dem.  De  Forrest  v.  Ramsay,  3  Cowen, 
75.  Klock  V.  Cronkhite,  1  Hill,  107.  As  to  this  doctrine  under  the  English 
bankrupt  laws,  see  Doe  d.  Esdaile  v.  Mitchell,  2  M.  &  S.  446.  As  to  insol- 
vent debtors.  Doe  d.  Whatley  v.  Telling,  2  East,  256.  But  the  doctrine  of 
relation  being  a  fiction  of  law  for  the  furtherance  of  justice,  is  not  admitted 
to  the  prejudice  of  third  persons,  not  parties  or  privies,  having  any  right,  for 
in  fictione  juris  semper  aquitas  existit.  Jackson  ex  dem,  Oriswold  v.  Bard, 
4  Johns.  R.  230,  234 ;  Per  rAompson,  J.  Heath  v.  Ross,  ut  supra.  Case  v. 
De  Goes,  3  Caines'  R.  261,  262 ;  per  Thompson,  J. 
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the  conclusion  of  the  sale  and  purchase  at  the  vendue,  still 
Crabb  can  never  be  permitted  to  claim  in  opposition  to  his 
deeds  of  the  31st  October,  and  4th  November,  1795,  by 
alleging  that  he  had  then  no  estate  in  the  premises.  For 
if  a  man  makes  a  lease  of  land  by  indenture  which  is  not 
his,  or  levy  a  fine  of  an  estate  not  vested,  and  he  afterwards 
purchases  the  land,  he  shall  notwithstanding,  be  bound  by 
his  deed,  and  not  be  permitted  to  aver  he  had 
'nothing,  and  the  stranger  to  whom  he  sells  will  equally  [*91] 
be  estopped.  (Oro.  Car.  110.  Co.  Litt.  45  a.  47  6. 
352  a.  b.  4  Co.  53  a.  2  Mod.  115.  6  Mod.  258.  1 
Salk.  276.  2Ld.Raym.  1551.  3P.Wms.  373.)  Whether 
a  person  can,  in  such  a  case,  be  said,  technically,  to  be  es- 
topped, because  it  is  of  the  nature  of  an  estoppel  to  bind 
privies  as  well  as  parties ;  (Co.  Litt.  247  h.  265  6.  339,  a. 
Litt.  §  637,)  and  whether  a  deed  can  operate  at  all  byway 
of  estoppel,  if  any  interest  passes  by  itj  (Co.  Litt.  45  a.  47  b. 
8  Co.  53  6.  3  P.  Wms.  373,  w.)  are  points  on  which  I  forbear 
to  give  an  opinion,  as  they  are  not  necessary  to  be  discussed 
in  the  present  case,  since  there  can  be  no  doubt  that  Crabb 
himself  can  never  claim  against  his  own  deed.  I  am  ac- 
cordingly of  opinion,  that  judgment  must  be  rendered  for  the 
plaintiff  for  the  20  acres  only. 

Badcliff,  J.  Benson,  J.,  and  Lansing,  Ch.  J.  were  of 
the  same  opinion. 

Judgment  for  the  plaintiff. 
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Jackson,    ex   detn.  Trowbridge    and    Wife,    ag-ainst 

DUNSBAGH   AND    DuNBBAGH. 

The  rule,  that  an  ectate  of  freehold  cannot  be  made  to  commence  in  futuro, 
is  only  applicable  to  those  common  law  assurances  which  operate  by  trans- 
mntation  of  poesession,  and  does  not  embrace  such  as  are  effectnated  by 
transmatation  of  a  use  unless  with  warranty.     Per  Lewu,  J. 

In  the  construction  of  deeds  the  intent  of  the  parties  shall,  if  possible^  be  car- 
ried into  effect    Per  LewU,  J.  and  Latuing,  Ch.  J. 

Several  instruments  or  deeds  of  the  same  date,  between  the  same  parties,  and 
relating  to  the  same  subject,  may  be  construed  as  parts  of  one  assurance. 

A  deed  from  a  father  to  Ais  soHf  in  consideration  of  10  shillings,  was  held  to  be 
a  covenant  to  stand  seised  to  the  use  of  tbe  grantee. 

A  pecuniary  consideration  io  a  deed  is  sufficient  to  raise  a  use  by  way  of  cove- 
nant to  stand  seised.    Per  Lewit,  J. 

The  reason  of  the  English  rule,  that  no  consideration  but  those  of  blood  and 
marriage,  are  sufficient  for  that  purpose  rests  upon  the  English  statute  of 
enrolments,  27  Hen.  8,  ch,  16.    Per  Lewi9,  J. 

This  was  an  action  of  ^/ec^m^n^,  for  lands  inGermantown, 
in  the  county  of  Columbia.  The  cause  was  tried  before  Mr. 
Chief  Justice  Yates,  at  the  Columbia  circuit,  in  October, 
1795.  A  special  verdict  was  found,  which  contained  the  M- 
lowing  facts: 

1.  That  Jost  Hendrick  Dunsbagh,  by  indenture  made  the 
27th  May,  1764,  between  him  and  Philip  Dunsbagh,  for  Ibe 
consideration  of  10  shillings,  granted,  bargained  and  sold, 
&c.  to  Philip  Dunsbagh  the  premises  in  question,  after  the 
dececLse  of  the  said  Jost ;  to  have  and  to  hold  the  premises 
to  the  said  Philip,  his  heirs  and  assigns  for  ever^  after  the 
decease  of  the  said  Jost.  This  indenture  contained  cove- 
nants, that  the  grantor  was  the  owner  of  the  premises,  and 
was  rightfully  seised  of  a  good  estate  in  the  same,  and  that 
the  grantor  had  full  power  to  grant,  bargain,  &c.  the  premi- 
ses, to  the  said  Philip,  his  heirs  and  assigns  for  ever,  after  the 
decease  of  the  said  Jost,  and  also  that  Philip,  his  heirs 
[*92]  and  assigns,  ^should  at  all  times  thereafter  peaceably 
and  quietly  have,  hold,  &c.  the  premises ;  and  a  cove- 
nant for  further  assurance. 
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2.  On  the  said  27th  of  May,  1764,  certain  articles  of  agree- 
ment in  writing  were  made  and  executed  between  the  said 
Jost  and  the  said  Philip^  wherein  Philip  is  named  as  his  son, 
and  whereby  the  said  Jost, ''  for  divers  good  causes  and  con- 
siderations him  thereunto  moving,  did  give  and  grant  unto 
his  son  Philip,  and  to  his  heirs  and  assigns  forever,  the  one  . 
fnll  half  part  of  his  mili^  and  also  the  full  half  part  of  all  the 
yearly  income  of  the  said  mill,  during  the  natural  life  of  the 
said  Jost,  to  the  only  proper  use  and  behoof  of  the  said 
Philip,  his  heirs  and  assigns  forever,  as  might  more  fully  ap-i 
pear  by  a  pair  of  indentures,  bearing  even  date.  And  it  was 
further  agreed  by  the  same  instrument  sealed,  that  if  the  said 
Philip  should  come  to  marry,  then  and  in  such  case,  the  said 
Philip  should  have  the  half  of  all  the  growing  produce  of 
the  said  Jost's  fieurm,  which  should  be  equally  divided  be- 
tween the  parties,  yearly  and  every  year,  during  the  life  of 
the  said  Jost,  and  after  his  decease,  the  said  lands  and  farm 
(which  were  the  premises  in  question)  should  be  and  remain 
in  full,  with' all  the  yearly  incomes,  unto  the  said  Philip,  and 
to  his  heirs  and  assigns  forever,  as  might  more  fully  appear 
by  a  pair  of  indentures  thereof,  bearing  even  date.  But  in 
case  the  said  Philip  should  not  marry,  then  he  should  have 
no  more  than  the  third  part  of  the  yearly  incomes  of  the  said 
land,  or  farm,  during  the  life  of  the  said  Jost,  and  after  his 
decease,  the  said  lands  or  farm  (the  premises  in  question) 
should  be  and  remain  in  full  unto  the  said  Philip,  his  heirs 
and  assigns  for  ever ;"  for  the  performance  of  which,  each 
bound  himself  to  the  other  in  the  sum  of  200  pounds. 

3.  That  the  said  Philip  was,  at  the  time  of  the  execution  of 
the  several  instruments  aforesaid,  the  only  son  of  the  said  Jost 

4.  That  the  said  Philip,  on  the  19th  day  of  September, 
1764,  made  his  last  will  and  testament,  in  due  form  of 
*law,  and  thereby  gave  unto  his  sister,  Catharine  [*93] 
Dunsbagh,  and  her  heirs  and  assigns  forever,  "  all  his 
lands  that  he  had  lying  in  the  camp,  within  a  certain  patent 
of  6000  acres,  as  might  more  fully  appear  by  a  certain  deed 
thereof,  dated  the  27th  of  May,  1764  ;"  (and  which  were  the 
premises  in  question.) 
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5.  That  Philip  departed  this  life  on  the  10th  day  of  Octo- 
ber, 1764,  without  issue. 

6.  That  Catharine  Dunsbagh,  named  in  the  said  last  will 
and  testament,  intermarried  with  Hendrick  Botts,  and  by  him 
had  issue  Margaret,  one  of  the  lessors  of  the  plaintiff,  and 
who  was  her  only  child. 

7.  That  Hendrick  Botts  and  Catharine  his  wife,  departed 
this  life  in  the  month  of  October,  1765. 

S.  That  the  said  Margaret,  one  of  the  lessors,  was  at  the 
time  of  bringing  this  action,  and  before,  intermarried  with 
Trowbridge,  the  other  lessor  of  the  plaintiff. 

9.  That  Philip,  in  his  lifetime,  after  the  exccntion  of  the 
'  said  first  mentioned  deed  and  until  the  day  of  his  death,  lived 
on  the  said  premises  in  the  said  deed  mentioned,  in  the  family 
of  the  said  Jost,  and  during  the  said  period,  attended  the  said 
grist-mill  upon  the  premises  aforesaid,  and  cultivated  the  said 
lands  in  the  said  deed  mentioned,  together  with  the  said  Jost. 

W.  That  the  said  Jost  remained  in  possession^  of  the  said 
premises,  from  the  time  of  the  execution  of  the  first  mentioned 
deed,  until  the  time  of  his  death,  which  was  in  1788. 

11.  That  on  the  13th  of  November,  1765,  certain  inden- 
tures were  made  and  executed,  by  and  between  the  said 
Jost  and  Jacob  Blatner,  whereby  for  securing  the  payment 
of  a  sum  of  money,  the  aforesaid  premises  were  mortgaged 
to  the  said  Blatner. 

12.  That  on  the  7th  day  of  March,  1786,  Jost  made  his 
last  will  and  testament,  in  due  form  of  law,  and  thereby  de- 
vised the  premises  aforesaid  to  John  Dunsbagh  and  Philip 

Ehinsbagh,  the  above  defendants. 
[•94]        'But  whether,  upon  the  whole  matter  the  defen- 
dants were   gnilty,   the  jurors  were  ignorant,  and 
prayed  the  advice  of  the  court,  &c. 

Spencer^  for  the  plaintiff. 

Om^ert^  for  the  defendant. 

Lewis,  J.  The  questions  arising  on  this  special  ver- 
dict, are, 

1.  Did  Philip,  the  son  of  Jost  Hendrick  Dunsbagh,  under 
whom  the  lessors  of  the  plaintiff  claim,  derive  any  title  to 
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the  premises  in  question,  under  the  conveyance  of  the  27th 
of  May,  1764.    If  not, 

2.  Did  he  derive  any  title  under  the  articles  of  agreement 
of  the  same  date,  taken  either  separately,  or  in  connection 
with  the  said  conveyance,  as  constituting  separate  parts  of 
one  agreement? 

The  consideration  in  what  I  shall  call  the  Jirst  deed,  (as 
the  other  refers  to  it,)  is  pecuniary,  in  that  of  the*  second 
it  is  general,  and  Philip  is  called  in  the  deed  the  son  of  Jost* 

For  the  plaintiff  it  is  contended,  that  the  two  instruments 
must  be  taken  in  connection,  and  the  consideration  be  thus 
by  implication,  as  well  consanguineous,  as  pecuniary,  and 
that  so  a  use  will  arise  to  Philip,  to  be  served  out  of  the  seisin 
of  Jost,  by  way  of  a  covenant  to  stand  seised. 

Whether  Philip  derived  any  interest  from  the  first  deed, 
considered  independently  of  the  second,  and  operating  as  a 
bargain  and  sale,  or  from  the  second  deed  independent  of  the 
first,  or  whether  a  covenant  to  stand  seised  can  be  supported 
by  a  pecuniary  consideration,  were  points  not  raised  for  our 
decision. 

For  the  defendant  it  was  insisted,  that  the  first  deed  created 
a  freehold  to  commence  infuiuro^  and  was,  therefore,  inope-r 
rative ;  that  the  two  instruments  ought  not  to  be  taken  ia 
connection,  tlie  first  being  complete  without  the  aid  of  the 
second ;  that  should  they  be  so  taken,  there  being  an  express 
consideration,  no  other  can  be  raised  by  implication ;  and 
that  should  they  be  construed  as  constituting  a  cove- 
nant to  stand  seised,  still  the  use  to  Philip  was  *never  [*95] 
executed,  the  seisin  out  of  which  it  was  to  arise,  hav- 
ing been  destroyed  by  the  mortgage  to  Blatner. 

It  is  undoubtedly  a  rule  of  law,  that  an  estate  of  freehold 
cannot  be  made  to  commence  in  fuiuro.  But  this  rule  is 
only  applicable  to  those  common  law  assurances,  which 
operate  by  transmutation  of  possession^  It  does  not  embrace 
such  as  are  effectuated  by  transmutation  of  a  use,  unless 
with  warranty.  It  is  also  a  rule,  that  in  the  constructioq 
of  deeds,  the  intent  of  the  parties  shall,  if  possible  b3  carrjp4 
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into  effect:  the  meaniDg  of  which  is,  that  where  it  shall 
appear  to  be  the    intent  of    the  parties,  that  the  lands 
shall   pass,  the  mode  or  form  of  conveyance  is  not  ma- 
terial, but  the  intent  shall  be  effectuated  by  every  legal 
means.    In  the  present  instance,  the  intent  of  the  parties 
evidently  was,  that  Philip,  should  have  one-half  of  the  mill 
and  of  its  product,  with  one-third  of  the  &rm  (or  the  premises 
in  queAion)  to  be  increased  to  one-half  (in  the  event  of  his 
marriage)  during  the  life  of  his  father,  with  a  remainder  in 
fee  in  the  premises,  expectant  on  his  death.    If,  then,  by 
any  legal  construction  of  these  instruments,  this  intent  can 
be  carried  into  effect,  it  ought  to  be  done.    On  the  authority 
of  the  case  of  Taylor,  ex  dem.  Atkyns,  v.  Horde^  (1  Burr.  69,) 
t  think  the  two  instruments  may  be  taken  in  connection,  as 
forming  together  the  several  parts  of  one  agreement.    They 
bear  the  same  date,  are  consistent,  and  between  the  Mtme 
parties,  relate  to  the  same  property,  and  are  manifestly  parts 
of  one  agreement  executed  by  different  instruments.     But 
where  is  the  advantage  to  the  plaintiff  from  such  connection  ? 
The  implied  consideration  cannot  be  substituted  for  the  ex- 
press one,  or  be  united  with  it.    The  maxim  is  expressum 
facU  cessare  taciium.  {BedelPs  case,  7  Rep.  40 ;  Fhx^s  case^ 
8  Rep.  93  A.  Harper's  case,  11  Rep.  24  b.  Mildmay^s  case,  I 
Rep.  176  a.)  The  extent  of  the  rule  is  to  admit  of  an  implied 
or  averred  consideration,  only  where  the  consideration  is 
general  or  altogether  omitted.    I  shall  consider  these  instru- 
ments separate,  and  am  of  opinion,  that  under  either  of  them 

the  lessors  of  the  plaintiff  derive  a  good  title. 
[*96]  ^Construing  the  first  deed  as  a  bargain  and  sale,  of 
which  it  certainly  contains  all  the  requisites,  I  am  in- 
clined to  think  it  efiective  of  the  intent  of  the  parties.  The 
operation  of  this  species  of  conveyance  is  that  the  bargainor  on 
the  execution  of  the  deed,  stands  seised  to  the  use  of  the  bar- 
gainee ;  and  though  the  statute  transfers  the  possession  to  the 
use,  still  the  bargainee  is  seised  and  possessed  in  such  like  es- 
tate as  he  had  in  the  use.  A  consequence  of  this  operation  is, 
that  a  conveyance  hy  bargain  and  sale  to  the'use  of  third  per- 
ions  is  not  good,  because  there  the  use  is  to  be  served  out  of  the 


ALBANY,  APRIL,  1799.  97 

Jaekaon  t.  Donabagh. 

seisin  of  the  bargainee,  and  thus  a  use  would  be  raised  upoo 
a  use  against  the  rules  of  law  which  require  it  to  be  served 
out  of  a  seisin  at  common  law.  But  where  the  use  arises 
and  is  served  out  of  the  seisin  of  the  bargainor,  the  efiect  is 
different.  To  apply  this  distinction  to  the  case  under  con- 
sideration :  here  is  a  conveyance  to  the  bargainee  to  take 
effect  at  the  decease  of  the  bargainor,  which  creates  a  result- 
ing use  to  the  latter  during  life,  with  a  vested  use  in  re- 
mainder to  the  bargainee  in  fee,  both  uses  being  served  in 
succession  out  of  the  seisin  of  the  bargainor.  An  authority 
to  this  effect  will  be  found  in  Sanders  on  uses  and  trusts, 
(Sanders,  133 ;  see  also  Bacon  on  Uses,  63,)  where  it  is  said, 
that  if  a  man  bargains  and  sells  his  lands  after  seven  years, 
the  grant  is  good,  and  until  it  takes  place  the  use  results. 

The  next  point  to  be  examined  is,  whether  the  pecuniary 
consideration  in  the  first  deed,  is  sufficient  to  raise  a  use  by 
way  of  covenant  to  stand  seised.  It  has  been  a  general 
opinion  that  no  considerations  but  those  of  blood  and  marriage 
are  sufficient  for  that  purpose ;  this  appears  to  me  to  be  an 
error.  It  is  true,  that  such  is  the  case  in  England ;  but  it 
has  been  so  since  the  statute  of  enrol  men  ts(a)  only,  before 
which  time,  covenants  to  stand  seised  could  be  raised  on 
pecuniary  considerations.  The  intent  of  this  statute  being 
to  restore  the  notoriety  of  conveyances,  the  courts  of  justice, 
to  forward  the  views  of  the  legislature,  and  to  prevent 
evasions  of  the  law,  determined  that  where  the  consi- 
deration of  a  deed  was  pecuniary,  which  was  of  •a  [^97] 
private  or  secret  nature,  it  should  not  take  effect  as  a 
covenant  to  stand  seised,  which  did  not  require  enrolment, 
but  as  a  bargain  and  sale,  which  did.  Consideration  of  blood, 
and  of  marriage  being  of  a  public  nature,  and  always  having 
sufficient  notoriety  attached  to  them,  did  not  fall  within 
the  same  reason,  and  therefore,  were  held  competent  to  support 
a  covenant  to  stand  seised.    (See  Sanders,  434-440.)  {b) 

(a)  27  Henry  VIIL  ch.  16. 

{b.  It  is  said  by  Chancellor  Kent,  that  no  lue  can  be  raised  for  any  purpose 
by  a  conveyance  to  stand  seised  to  uses  in  favor  of  a  person  not  within  the 
influence  of  the  domestic  coosideralions,  and  that  it  can  only  be  made  use  of 
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Tfae  statute  of  enrolments  was  never  considered  as  ex- 
tending to  this  country,  but  has  always  been  deemed  local, 
on  account  of  its  reference  to  the  courts  of  Westminster, 
and  to  certain  officers  unknown  to  us.  The  law,  there- 
fore, must  continue  to  be  here,  as  it  was  in  England  previ- 
ous to  that  statute,  when  these  distinctions  did  not  exist ; 
and  thus  the  first  deed  will  operate  as  a  covenant  to  stand 
seised. 

The  second  deed  is  free  from  the  objection  against  the  first. 
The  consideration  in  it  being  general,  and  it  appearing  on 
the  face  of  the  instrument,  that  the  grantee  is  the  son  of  the 
grantor,  the  consideration  of  blood  is  raised  by  implication, 
according  to  the  authorities  above  cited,  and  the  terms  give 
and  grant  being  sufficiently  operative,  this  instrument  may 
well  enure  as  a  covenant  to  stand  seised. 

The  objection  that  the  seisin  out  of  which  the  use  to 
Philip  was  to  be  served  was  destroyed  by  the  mortgage  to 

%moiig  near  domeatic  relations  for  it  mnet  be  founded  on  the  consideration  of 
blood  or  marriage.  Commentariee,  vol.  iv.  493,  and  Mr.  Hilliard,  in  his 
Abridgment  of  the  American  Law  of  Real  Property,  vol.  3,  p.  326,  pi.  38, 
dates  these  to  be  the  only  considerations.  The  same  opinion  is  expressed  by 
the  ChaDcellor  in  Jaekwon  t.  Sebringt  16  Johns.  R.  515,  528,  529.  And  see 
Jackton  T.  Cadwell,  1  Cowen»  622,  per  Sayage,  Ch.  J.  643 ;  also  Jaekmn 
y.  Delancey,  4  Cowen,427,  per  Sayage,  Ch.  J.  431.  It  is  worthy  of  note, 
however,  that  all  the  authorities  referred  to  in  support  of  this  position  are  sub- 
sequent to  the  statute  of  enrolments,  27  Henry  VI  If.  ch.  16,  and  that  in  the 
case  of  Jackton  y.  Sebring^  there  was  no  consideration  either  peewmary  or 
from  domestic  relationship.  The  English  authorities  proceed  upon  that  statute 
and  the  reason  is  given  in  Cruise  (Dig.  yol.  4,  p.  188,  s.  12,)  yiz. ;  that  a  cove- 
nant to  stand  seised  being  a  conveyance  of  a  private  nature,  and  valid  without 
enrolment,  it  b  absolutely  necessary,  that  the  consideration  be  either  affection 
to  a  near  relation  or  marriage  ;  but  the  English  statute  not  having  been  re- 
enacted  here,  this  reason  fails  in  its  application.  See  further  upon  this  sub- 
ject, RogerM  V.  The  Eagle  Firg  Yns.  Co.,  9  Wend.  611,  per  Walworth, 
Chancellor,  at  p.  626. 

In  New  York  the  statute  of  uses  is  abolished,  but  no  mention  is  made  of 
covenants  to  stand  geited.  The  Revised  Statutes  (vol.  1,  738,)  have  given 
to  all  deeds  o(  conveyance  of  the  inheritance  or  freehold  the  denomination  of 
grants,  and  if  a  covenant  to  stand  seised  should  be  founded  on  the  requisite 
considerations  it  would  be  good  as  a  grant,  4  Kent  Com.  493,  and  subject  of 
pourse  to  the  general  rules  applicable  to  other  conveyances. 
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Blatner,  I  consider  as  invalid.  It  is  founded  on  the  suppo- 
sition of  its  being  a  future,  contingent  or  executory  use, 
and  the  authority  cited  from  Sanders,  137,  relates  to  such 
only.  But  in  the  present  instance,  Philip  had  a  use  in  esse^ 
a  vested  interest  in  remainder  which  could  not  be  defeated, 
and  his  father  had  nothing  more  than  a  seisin  or  possession 
according  to  his  use,  which  was  an  interest  for  life  only ; 
and  he  could  part  with  no  f^^reater  estate  in  the  premises^  (ban 
he  held.  But  had  the  use  to  Philip  been  a  future,  springing 
or  executory  use,  it  would  still  be  doubtful  whether  the 
mortgage  to  Blatner  destroyed  the  seisin  out  of  *which  [*98] 
it  was  to  be  served.  Wha^.  species  of  mortgage  deed 
it  was  does  not  appear,  nor  whether  it  was  in  existence  and 
unsatis&ed  at  the  death  of  Jost.  For  if  it  was  not  such  a 
deed  as  operated  by  transmutation  of  possession,  or  by  trans- 
mutation of  a  use  with  warranty,  it  would  not  work  a  dish 
continuance,  and  a  fortiori  would  not  destroy  a  seisin  at 
common  law ;  and  if  it  was  discharged,  Jost  would  have  been 
re-seised  according  to  the  old  use. 

My  opinion  therefore  is,  that  the  postea  be  delivered  to  the 
plaintiff. 

Benson,  J.,  concurred. 

Lansing,  Ch.  J.  I  concur  in  the  opinion  given  by  my 
brother  Lewis.  The  original  transaction  between  the  par^ 
ties  presents  them  in  the  relation  of  father  and  son,  disposed 
to  make  a  settlement  of  the  father's  estate,  to  answer  the 
exigencies  and  views  of  both.  On  the  same  day,  and  in 
pursuance  of  the  same  intent,  the  parties  executed  three  dis* 
tinct  instruments,  relative  to  the  same  subject  matter.  The 
business  was  inartificially  conducted ;  but  the  intent  is  suffi- 
ciently evident.  If  these  instruments  be  taken  collectively, 
the  distinction  between  a  valuable  and  pecuniary  considera- 
tion fails  in  its  application.  In  this  view  of  the  subject,  I 
have  no  doubt  that  the  plaintiff  is  entitled  to  recover.(a) 

(a)  The  general  rule  is  well  settled  that  when  two  deeds  are  executed  be- 
tween the  same  parties,  at  the  same  time  and  respecting  the  same  subject 
matter,  they  will  be  constmed  together  as  forming  bat  one  Instrument.  Siarr 
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Kent,  J.,  and  Radcliff,  J.,  not  having  heard  the  argu- 
ment in  the  cause,  gave  no  opinion. 

Judgment  for  the  plaintiff. 


[•99]    *Lefpingwell  &   Pierpoint    against   White. 

In  cam  of  billa  of  eyohange  and  promiisory  notet,  time  b  computed  by  cal- 
endar, and  not  by  lonar  montbe. 

Where  the  endoner  of  a  note  before  it  became  due,  informed  the  holder,  that 
the  maker  had  abeconded,  and  that  being  lecured  for  hie  responstbiKty,  he 
would  give  a  new  note,  and  requested  time  to  pay,  and  in  the  mean  time 
the  note  fell  dne  ;  it  was  held,  that  the  holder  was  not  bovnd  to  make  a  de- 
mand on  the  maker,  or  to  give  notice  to  the  endoner. 

In  an  action  by  the  endonee  againat  the  endorser,  where  the  declaration  al- 
leged a  demand  of  payment  in  general  terms,  "  although  often  requested,*' 
dec,  it  was  held  good,  especially  after  verdict. 

This  was  an  action  of  assumpsU^  brought  against  the 
defendant,  as  endorser  of  a  promissory  note,  dated  the  5th 
September,  1797,  made  by  Miner  &  Servat  to  the  defendant, 
and  payable  to  him  or  order,  six  months  after  date,  and  en- 
dorsed by  him  to  the  plaintiffs. 

On  the  trial  before  Mr.  Justice  Benson^  at  the  last  Albany 
circuit,  the  note  and  endorsement  were  proved,  and  it  ap- 
peared in  evidence  that  in  February,  1798,  before  the  note 
became  due,  the  plaintiffs'  attorney  to  whom  it  had  been  sent 
for  collection,  called  on  the  defendant  and  informed  him  of 
the  purpose  for  which  he  had  received  the  note,  and  request- 
ed to  have  it  secured,  to  which  the  defendant  answered,  that 
he  would  see  Servat,  one  of  the  makers,  and  endeavor  to 
make  some  arrangement  with  him  to  secure  or  satisfy  the  de- 
mand ;  that  Miner,  the^  other  maker  of  the  note,  had  left  this 
state  in  the  autumn  of  1797,  and  had  not  since  returned.  On 
the  1st  day  of  March,  1798,  the  defendant  came  to  the  plain- 

▼.  T^t,  15  Johns.  R.  458.  See  also  2  Cowen,  318.  Watmm  v.  Bt Kinney,  3 
Wend.  233.  King  t.  King,  7  Mass.  R.  496,  499.  Clap  y.  Draper,  4  id. 
266.  See  also,  Holbrook  ▼.  Finney,  id.  596.  Bridge  v.  WeUingion,  1  id.  219. 
And  see,  Stocking  v.  FahrehUd,  5  Pick.  181. 
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tif^'  attorney,  and  informed  him  that  Servat  had  absconded ; 
but  that  he,  the  defendant,  was  secured  or  ^indemnified  for 
his  responsibility,  and  requested  time  to  pay  the  note ;  the 
defendant  then  offered  to  give  a  new  note  with  an  endorser 
for  the  one  in  question,  to  which  the  plaintiffs'  attorney  as- 
sented, and  pending  the  negotiation  between  them  for  that 
purpose,  the  time  of  payment  of  the  present  note  expired, 
without  any  attempt  to  demand  payment  of  the  makers,  after 
which  the  defendant  refused  to  pay  the  note. 

A  verdict  was  taken  for  ttie  plaintiffs,  subject  to  the  opin- 
ion of  the  court  on  the  question^  whether  under  the  circum- 
stances of  the  case,  an  actual  demaud  of  payment  from  the 
makers,  and  notice  to  the  endorser  were  necessary. 

On  the  argument,  two  points  were  made:  1.  Whether  the 
six  months  were  to  be  computed  as  lunar  or  calendar 
•months.  If  lunar,  it  was  insisted,  that  the  time  for  [*100] 
the  demand  of  payment,  and  notice  to  the  defendant, 
bad  elapsed  previous  to  the  commencement  of  any  negotia- 
tion between  him  and  the  plaintiffs'  attorney,  and  that  the 
defendant,  therefore,  was  discharged. 

2d.  If  such  time  had  elapsed,  whether  the  acts  of  the  de- 
fendant amounted  to  a  waiver  of  the  necessity  of  a  demaud 
and  notice. 

Beers,  for  the  plaintiff. 

Bird,  for  the  defendant. 

Per  Curiam.  In  general,  the  period  of  a  month  is  con- 
strued to  mean  a  lunar  month,  unless  it  is  otherwise  express- 
ed ;(a)  but  in  the  case  of  bills  of  exchange,  the  mode  of  com- 

(«)  Laring  v.  Hailing^  15  Johns.  R.  1 19.  Parsons  ▼.  Chamberlain,  4  Wend. 
512.  2  Black.  Comm.  141.  Lacon  v.  Hooper,  6T.R.  225  Castle  v.  Bwrditt, 
3  id.  623.  Rex  t.  Adderley,  Doug.  464  ;  1  Bios;.  307.  Ellis'  ease,  3  Hal- 
■tead,  232.  Catesby's  case,  6  Co.  61.  In  the  matter  of  Sainford  j-  Horn, 
6  Maale  &  Selw.  226.  As  to  lunar  and  calendar  months,  and  how  they  are 
calculated  ;  Lang  t.  Oale,  I  Maule  &,  Selw.  111.  Watson  y.  Pears,  2  Campb. 
294.  Catheart  v.  Hardy,  2  Maule  &.  Selw.  536.  And  see  as  to  time  in 
general,  note  to  2  Chit.  Bl.  141.  2  Hill,  N.  Y.  R.  376,  n.  (6).  Where  calen. 
dar  time  was  intended  by  a  statote  ;  The  People  v.  The  Mayor  of  New 
York,  10  Wend.  393.  Snyder  v.  Warren,  2  Cowen,  518.  In  MassachusetU, 
a  month  mentioned  generally  in  a  statute,  or  contract,  will  be  considered  a 
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puting  time  is  by  calendar,  and  not  lunar  months.  The  same 
reason  applies  to  promissory  notes,  which  in  many  respects 
stand  on  the  footing  of  bills,  and  are  generally  governed  by 
the  same  rules.(6) 

On  the  second  point,  we  are  of  opinion  that  the  pending  ne- 
gotiation between  the  parties  superseded  the  necessity  of  a  de- 
mand of  payment  and  of  notice.  The  defendant  was  fnlly  ap- 
prised of  his  situation  before,  and  at  the  time  the  note  fell  due. 
One  of  the  makers  was  absent  from  the  state,  and  the  other 
had  absconded.  A  formal  deni^nd  and  notice  under  such 
circumstances,  could  answer  no  valuable  purpose.  The  de- 
fendant, sensible  of  this,  by  his  own  acts  admitted  his  re- 
sponsibility, treated  the  note  as  his  own,  and  negotiated  for  a 
further  time  of  payment.  By  this  conduct  he  waived  the  ne- 
cessity of  any  demand  or  notice.(c) 

calendar  month.  Hunt  v.  Holden,  2  Maae.  R.  170.  Avery  y.  Pixley,  4  id. 
460.  Churchill  y.  Merchants  Bank,  19  Pick.  532.  So  in  Pennaylvania, 
Brudenell  v.  Vaux,  2  Dallas,  302.  Commvo.  v.  Chambre,  4  id.  144.  Moore  v. 
Houston,  3  Sergr.  &  Rawle,  184.  And  the  same  rale  there  applies  to  all  con- 
tracts,  Shaply  y.  Garey,  6  Serg.  &  Rawle,  539.  Bat  whether  the  rale  should 
be  the  same  with  respect  to  judicial  proceedings  dubitatur;  and^ where  im- 
prisoiiment  for  "  one  month"  had  been  ordered  by  the  supreme  court  for  a 
contempt,  that  court  discharged  the  prisoner  at  the  expiration  o£  a  lunar 
month.     Commw,  y.  Oswald,  I  Dallas,  329.  (n). 

(h)  McMurchey  y.  Robinson,  10  Ohio  R.  496.  Cockell  y.  Oray,  3  Brod.  & 
Bing.  167.  Langv,  Gale,  1  Maule  6l  Selw.  111.  Chitty  on  Bills,  268,  (7th 
ed.)     Bayley  on  Bills,  247, 250.    Story  on  Bills,  §  143, 330. 

(c)  If  by  prior  arrangement  between  the  parties  to  a  bill  or  note,  the 
necessity  of  notice  has  been  expressly  or  impliedly  dispensed  with,  as  between 
these  parties,  no  notice  need  be  given,  and  the  want  of  it  is  entirely  excused. 
Story  on  Bills,  §  317;  for  here  the  maxim  strictly  sppjies,  Quilibet  po- 
test renunciare  juri  pro  se  introducto,  2  Inst  183.  Wingate  Max. 
483.  Andrews  y.  Boyd,  3  Metcalf,  434.  The  same  doctrine  is  recog- 
nized in  the  French  law,  Pardessus,  Droit,  Comm.  torn.  2,  art.  425,  436. 
Thus,  where  the  endorser  of  a  promissory  note,  shortly  before  it  became 
payable,  agreed  with  the  holder,  in  consideration  of  time  being  given,  that  he 
would  pay  the  note,  it  was  held  that  this  was  equivalent  to  proof  of  demand 
and  notice,  and  satisfied  the  usual  averments  of  demand  and  notice  in  the  de- 
claration, Norton  v.  Lewis,  2  Conn.  R.  473.  So  where  an  endor^f^r  promised 
a  bank  to  attend  to  the  renewal  of  the  note,  and  to  take  care  of  it,  and  di- 
rected the  usual  notice  to  the  makers  to  be  sent  to  himself,  Taunton  Bank  v. 
Richardson^  5  Pick.  436.     So  where   a   note  was  payable  after  ten   days' 
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Note. — The  defendant  afterwards  moved  in  arrest  of  judg- 
ment, on  the  ground  that  the  first  count  in  the  declaration 
alleged  a  demand  of  payment  in  general  terms,  to  wit,  al- 
though often  requested,  &c.,  and  did  not  aver  a  demand  of 
payment  from  the  makers  on  the  last  day  of  grace ;  and  that 
the  verdict  being  general  on  the  several  counts,  must  be  ar- 
rested for  the  defect  in  the  first  count.  Sed  per  Curiam  : 
There  are  precedents  without  the  special  averment  of  demand, 
and  they  are  sufficient  to  warrant  this  form  of  de- 
claring. Even  if  *  the  objection  were  good  on  de-  [*101] 
murrer,  tt  is  now  too  late.  The  fault  in  the  first 
count  of  the  declaration,  is  no  more  than  the  defectively  set- 
ting out  of  a  title  which  is  always  cured  by  a  verdict.  The 
motion  must  be  denied. 

Judgment  for  the  plaintiflTs. 

noticB,  and  notice  was  given,  and  before  the  expiration  of  the  ten  dayi,  the 
endorMr  of  the  note  promised  to  pay  it,  telling  the  holder  to  give  himself  no  un- 
easinesa  about  it,  as  he  would  see  him  paid,  it  was  held  that  the  endorser  was  es- 
topped from  alleging  want  of  demand  and  notice  of  non-payment.  Leonard  v. 
Oary,  10  Wend.  504  And  where  an  endorsee,  who  lived  in  New  York,  observed, 
at  the  time  of  the  transfer,  to  his  endorser,  who  lived  elsewhere,  that  he  had  no 
confidence  in  the  other  parties  to  the  note,  and  did  not  know  them,  and  should 
look  wholly  to  him  ;  to  which  he  replied  that  he  would  be  in  New  York  when 
the  note  came  dne,  and  woald  take  it  up  if  it  were  not  paid  by  any  other  party, 
it  was  held  that  a  jury  might  infer  a  waiver  of  a  regular  notice.  Boyd  v.  Cleve- 
Und,  4  Pick.  525.  Phipeon  v.  Kneller,  4  Campb.  285.  1  Stark.  116,  S.  C. 
And  see  Barker  v.  Parker,  6  Pick.  80.  And  if  the  drawee  of  a  bill,  on  being 
applied  to  by  the  holder  before  it  is  dne,  to  know  if  it  will  be  paid,  answer 
that  it  will  not,  he  is  not  entitled  to  notice  of  non-payment.  Brett  v.  Levett^ 
13  East,  214.  But  when  it  appeared  that  the  demand  waa  made  npon  the 
maker  before  the  last  day  of  grace,  and  notice  given  to  the  endorser,  who 
said  in  substance  that  he  would  see  the  maker  and  have  the  matter  attended 
to,  and  made  an  appointment  to  meet  the  witness  afterwards,  which  he  did 
not  keep,  it  was  held  that  the  endorser  had  not  waived  a  farther  demand  on 
the  maker.    Jackson  v.  Newton,  8  Watts,  401. 

In  addition  to  the  other  circumstances  mentioned  by  the  court,  in  the 
principal  case,  the  defendant  admitted  that  he  was  "  secured  or  indemnified 
for  his  responsibility."  This,  in  itself,  constitutes  an  answer  to  the  want  of 
demand  and  notice.  Bond  v.  Farnham,  5  Mass.  R.  170.  See  also  Corney 
T.  Da  Co9ta,  1  Esp.  303.  Whitfield  v.  Savage,  2  Bos.  &.  Pul  277.  Mead 
v.  Smith,  2  Greenleaf,  207.  Martel  v.  Tureaud,  18  Martin,  117.  Rogers 
X.  Stephens,  2  T.  R.  713. 
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Jackson,  ex  dem,  Moore,  against  Van  Bergen. 

In  an  action  of  ejectment,  the  plaintiff  ^ve  evidence  of  a  title  to  an  nndiTided 
moiety  of  the  premises  only,  but  a  general  verdict  was  taken  ;  a  motion  for 
a  new  trial  was  refused,  bat  the  conrt  ordered  that  the  plaintiff,  on  the  hah. 
foe.  po98eB9.  shoold  take  poasession  of  the  moiety  only. 

This  was  an  action  of  ejectment,  tried  at  the  last  sittings 
in  Albany,  before  Mr.  Justice  Benson,  A  general  verdict 
was  taken  for  the  plaintiff,  and  it  appeared  that  the  plaintiff 
gave  evidence  of  title  to  an  undivided  moiety  of  the  premises 
in  question  only.  On  this  ground  a  motion  was  made  for  a 
new  trial. 

Emott  and  Van  Vechten,  for  the  plaintiff. 

Spencer,  for  the  defendant. 

Per  Curiam.  The  motion  is  denied,  but  it  is  ordered  that 
the  plaintiff,  on  the  hah.  fac.  possess,  take  possession  of  an 
undivided  moiety  of  the  premises  only. 

Rule  refused. 


Palmer  against  Green. 

A  justice  has  not  power  to  adjonm  a  cause  for  m  longer  time  than  six  days, 

without  the  consent  of  the  parties. 
A  plea  in  abatement  after  m  plea  in  chief,  is  m  nullity. 

In  error  on  certiorari  to  a  justice's  court.  In  this  case 
several  causes  were  assigned  for  error,  but  the  following 
were  principally  relied  upon,  and  no  other  was  noticed  by 
the  court. 

1.  That  the  plaintiff  in  error,  who  was  defendant  below, 
pleaded  two  pleas  in  the  action  before  the  justice,  to  one  of 
which  the  plaintiff  below  did  not  reply,  and  no  issue  was 
taken  upon  it. 

2.  That  the  justice  adjourned  the  trial  of  the  cause  before 
him,  for  more  than  six  days,  without  consent  of  the  parties. 
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*Per  Curiam,  With  respect  to  the  first  objection,  [*102] 
it  appears  that  the  first  plea  of  the  defendant  below 
was  a  plea  in  chief  to  the  merits  of  the  action,  and  the  second 
a  plea  in  abatement  which  was  not  answered.  The  plea  in 
abatement  after  a  plea  in  chief  was  a  nullity,  and  not  neces- 
sary to  be  answered.  But  the  second  objection  is  fatal.  A 
justice  has  no  authority,  by  the  ten  pound  act,  to  adjourn  the 
trial  beyond  six  days,  without  the  consent  of  the  parties. 
The  defendant  below  did  not  consent,  nor  did  he  appear  at 

the  trial.(a) 

Judgment  reversed. 


Fleming,  Executor,  against  Tyler.(6) 

An  executor  pluntiff,  who  wm  nonraited  for  a  Tarianee  between  the  declara- 
tion and  the  writing  declared  apon,  was  held  not  liable  for  the  costs. 

The  plaintiff  was  nonsuited  on  the  trial  of  the  cause,  and 
on  showing  cause  why  he  should  not  pay  costs,  it  appeared 
that  the  date  of  the  writing  on  which  the  suit  was  brought, 
was,  through  mistake,  wrongly  copied  in  the  declaration,  and 
the  nonsuit  was  granted  on  account  of  the  variance ;  and 
77ke  Court  refused  to  make  the  rule  absolute.(c) 


Spence  against  WHiTE.(rf) 

Whore  the  plaintiff  recoTered  leas  than  50  dollara,  the  defendant  was  allowed 
to  set  off  his  costs  against  the  amount  recovered. 

The  plaintiff  having  recovered  less  than  fifty  dollars,  the 
defendant  ntfw  moved  to  set  off  the  costs  against  the  sum  re- 

(a)  Generally  upon  the  subject  of  adjournment  in  justice's  courts :    See  3 
R.  S.  169, 170, 171 ;  3  Cowen*s  Treat.  3d  edit  289-309. 
(h)  B.C.,  CO.  66. 

(c)  Graham's  Prac.  3d  edit.  737,  et  teq. 

(d)  S.C.,C.C.67. 


103  CASES  IN  THE  SUPREME  COURT. 

Heyer  t.  Denning. 

covered.  The  attorney  for  the  plaintiff  objected,  because  the 
whole  of  his  costs  were  due,  and  the  plaintiff  had  become  in- 
solvent. 

Per  Curiam.    The  objection  is  not  well  founded,  and  the 
rule  must  be  granted.(a) 

Rule  granted. 


[•103]  Heyer  against  Denning.(6) 

It  w  improper  practice  in  an  attorney  to  appear  and  act  for  a  party  in  a  luit, 
aa  agent  merely,  and  not  as  attorney. 

The  plaintiff  in  this  cause  had  proceeded  to  outlawry. 
One  of  the  attorneys  of  this  court  gave  notice  of  a  retainer 
to  the  plaintiff,  which  notice  was  signed  for,  or  on  behalf  of 
the  defendant,  and  he  declared  verbally,  that  he  did  not 
mean  to  appear  as  attorney.  At  the  last  term,  however^  he 
obtained  a  rule  to  set  aside  all  the  proceedings. 

JoneSy  for  the  plaintiff,  now  moved  to  vacate  the  rule  for 
irregularity. 

Per  Curiam.  The  attorney  on  such  a  notice  of  appear- 
ance, must  be  considered  as  a  mere  stranger,  and  could  take 
no  rule  in  the  case.  It  is  improper  practice  in  any  attorney 
to  attempt  to  appear  as  agent,  but  not  as  attorney.  As  the  de- 
fendant has  not  appeared  or  put  in  bail,  we  grant  the  motion 
with  costs,  to  be  paid  by  the  attorney  who  acted  for  the  de- 
fendant.(a) 

(a)  Porter  ▼.  Lane,  8  Jobna.  R.  357.     Wood  y.  OihgoUf  1  Co  wen,  597 
Graham*!  Prac.  (2d  edit.)  347-^49. 
(6)  S.  C,  C.  C,  70. 
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GoNCKLiN  against  HART.(a) 

A  commission  may  be  issued  to  examine  witnesses  who  are  aged  and  infirm, 
before  a  commissioner,  and  the  rule  may  be  obtained  at  any  time  after 
the  commencement  of  the  suit. 

Application  was  made  to  take  the  depositions  of  certain 
witnesses,  before  one  of  the  commissioners  for  taking  affi- 
davits, on  the  ground  that  they  were  so  aged  and  infirm 
that  they  could  not  personality  attend  court  on  the  trial  of  the 
cause. 

It  was  objected,  that  the  cause  was  not  at  issue,  and  that 
the  practice  was  unprecedented. 

Per  Curiam.  There  appears  to  be  a  reasonable  ground 
for  granting  a  commission  in  such  a  case,  and  the  applica- 
tion may  be  made  at  any  time  after  the  commencement  of 
thesuit.(&) 

Rule  granted. 


•The  People  against  Townsend.(c)         f*104] 

A  court  of  oyer  and  terminer  may  award  a  new  trial. (<0  Proceedings  re- 
moved from  the  oyer  and  terminer  and  filed  here,  cannot  be  sent  back 
to  that  court.  The  trial  in  such  case,  may  be  either  at  bar,  pr  at  the  oyer 
and  terminer,  except  in  capital  cases. 

At  the  last  court  of   oyer  and    terminer,  in   Dutchess 

(a)  S.  C,  C.  C,  69. 

(6)  3  R.  S.  392,  ^  2.  Graham's  Pr.  (2d  ed  )  585.    Mumford  v.  Church,  infra, 

147, 150,  n.  (a).   See  also.  Anon.  6  Ves.  Jr.  573,  Sumn.  ed.    Rotoe  ▼. ,  8 

id.  262.  Pntchard  t.  Gee,  5  Mad.  364.   Peareon  ▼.  Ward,  2  Dick.  648.    S.  C. 

1  Cox,  177.    Shirley  ▼.  Earl  Ferrere,  3  P.  Wms.  77.   Hanken  v.  Middlediteh, 

2  Brown,  640.      Brydgee  v.  Hatch,  1  Cox,  423.     BotU  v   Verelet,  2  Dick. 

454.     Shelley  v. ,  13  Ves.  57.     Cholmondeley  ▼.  Oxford,  4  Bro.   156. 

Bellamy  v.  Jonee,  8  Yes.  32.     Fitzhugh  ▼.  Lee,  Ambl.  65.     See  19  Vea. 
321.     Palmer  ▼.  Ayleehury,  15  Ves.  301.  Surau.  ed. 

(c)  S.  C,  C  C  ,  68. 

(d)  People  ▼.  Stone,  5  Wend.  39. 
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county,  the  defendant  was  convicted  of  perjury.  Before 
judgment  he  absconded,  and  afterwards  voluntarily  surren- 
dered himself,  but  no  judgment  was  pronounced.  The  judge 
before  whom  the  prisoner  was  tried,  reported  to  this  court, 
that  the  verdict  was  given  against  evidence. 

Per  Curiam.  There  must  be  a  new  trial ;  and  the  judge 
who  is  to  preside  at  the  next  oyer  and  terminer  in  Dutchess 
county,  will  communicate  this  opinion  to  the  justices  of  that 
court ;  in  the  mean  time  the  prisoner  must  give  bail  for  his 
appearance. 

The  proceedings  which  have  been  brought  up  here  by 
certiorari,  not  having  been  actually  received,  may  be  return- 
ed. If  they  had  been  filed  in  this  court  they  could  not  have 
been  sent  back,  but  must  have  remained  here.  No  form 
of  process  for  returning  them  is  to  be  found  in  the  books. 
The  court  must  have  proceeded  to  try  the  defendant  at  bar, 
by  a  jury  returned  from  Dutchess,  or  have  sent  the  cause 
down  to  the  next  circuit,  to  be  held  in  that  county.  We 
are  inclined  to  think,  however,  that  in  a  capital  case,  it 
would  be  otherwise,  and  that  it  could  not  be  sent  down  for 
trial.(o) 


Le  Conte  against  Pendleton. 

In  an  action  of  debt  on  a  jndgrment  obtained  in  the  atat^  of  Georgia,  the  de- 
fendant pleaded  nul  tUl  record,  and  nil  debet ;  and  the  court  ordered  one 
of  the  pleaa  to  be  struck  out. 

This  was  an  action  of  debt  on  a  judgment  rendered  in 
the  state  of  Georgia.  The  declaration  contained  but  one 
count.    The  defendant  pleaded,  1,  Nul  tiel  record,  and  2, 

(a)  See,  The  People  v  Ludlow,  Col.  Caaea,  34.  When  a  record  ia  removed 
into  the  court  of  K.  B.  i«  England,  it  alwayi  remains  there-  2  Saund.  37, 
and  n.  2. 
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Nil  debei^  with  notice  of  special  matter  to  be  given  in  evi- 
dence. 

Harison,  in  behalf  of  the  plaintiff,  moved  that  one  of  the 
pleas  should  be  struck  out.  He  cited  Doug.  6.  2  Dallas,  302. 
1  Cromp.  Prac.  173- 

^PendUton^  contra,  relied  on  the  case  of  Walker  v.  -  ['lOS] 
Witter,  Doug.  1. 

Per  Curiam.  Take  your  rule,  that  one  only  of  the  two 
pleas  be  allowed,  and  that  the  defendant,  within  four  days 
after*notice  of  the  rule,  elect,  or  in  his  default  the  plaintiff 
may  elect,  which  of  the  two  pleas  shall  stand,  and  that  the 
other  be  struck  out.(a) 


Murray  against  Smith.(6) 

Where  %  camie  was  reraoYed  from  an  inferior  court  by  habeoM  corpus,  and 
the  plaintiff  filed  his  declaration,  and  entered  a  rule  to  plead,  and  a  proce- 
dendo was  issued  for  want  of  bail,  the  plaintiff  is  not  entitled  to  the  costs  in 
this  court. 

This  cause  had  been  removed  into  this  court  from  the 
common  pleas,  by  a  habeas  corpus,  and  the  plaintiff  filed  a 
declaration  and  entered  a  rule  to  plead.  But  no  bail  having, 
been  put  in  by  the  defendant  in  this  court,  a  procedendo 
issued,  and  the  plaintiff  obtained  a  judgment  in  the  common 
pleas.  It  was  submitted  to  the  court,  whether  the  plaintiff 
was  entitled  to  the  costs  in  this  court. 

Per  Curiam.  The  plaintiff  is  not  entitled  to  have  the 
costs  of  the  declaration  and  rule  to  plead,  taxed  against  the 
defendant,  as  thase  proceedings  were  unnecessary,  until  the 
defendant  had  put  in  bail  on  the  return  of  the  habeas  cor- 
pus. 

(a)  In  this  case,  the  two  pleas  required  dii&rent  trials,  the  former  by  the 
record,  and  the  latter  by  the  tounty,  and,  therefore,  could  not  be  tried  to- 
gether. See  Coleman's  Cases,  S5,  73,  but  since  the  Revised  Statutes,  vol.  2, 
p.  409,  i  4,  the  iasue  of  nul  tiel  record  must  be  tried  by  a  jury.  Trotter  v. 
MUU,  6  Wend.  513 ;  and  see  Weatherwax  v.  Averill,  6  Cowen,  589. 

(h)  S.  C,  C.  C.  71. 
Vol.  I.  16 


106  CASES  IN  THE  SUPREME  COURT. 


Jmckion  ex  dein.  Vrooman  y.  Smith. 


Billings,  Assignee,  &c.  against  Skott. 

Where  a  penon  had  given  a  bond,  with  a  warrant  of  attorney,  and  afterwardi 
obtained  bii  diecharge  under  the  insolvent  act,  and  the  person  to  whom  the 
bond  and  warrant  were  giveii  entered  np  jadgment,  tlie  eoart,  on  motion, 
ordered  the  judgment  to  be*aet  aeide. 

A  JUDGMENT  by  confession  was  entered  against  the  de- 
fendant on  a  bond,  executed  by  him  to  Ter  Bush,  by  virtue 
of  a  warrant  accompanying  the  bond,  and  directed  to  any 
attorney  to  confess  judgment  thereon. 

It  was  moved  to  set  aside  the  judgment  on  the  ground 
that  the  defendant  after  giving  the  bond,  and  before  the 
judgment  was  entered  up,  became  insolvent,  and  obtained  a 
discharge  under  the  act  for  the  relief  of  insolvent  debtors, 
passed  the  13th  April,  1786. 

Per  Curiam.  It  appearing  that  the  defendant  obtained 
such  discharge,  the  plaintiff,  if  he  meant  to  contest  its  vali- 
dity, ought  to  have  brought  a  suit  in  the  ordinary 
[•106]  course,  •on  the  bond.  The  judgment  is  a  surprise 
on  the  defendant,  and  must,  therefore,  be  set  asidei(a) 

Rule  granted. 


Jackson,  ex  dem.  Vrooman,  against  Smith. 

A  judgment  by  default  againat  the  casual  ejector,  in  ejectment,  without  pn- 
viously  entering  the  default  for  not  appearing,  is  irregular. 

In  this  case  the  plaintiff  entered  a  judgment  by  default  at 
the  last  term  against  the  casual  ejector,  without  having  pre- 
viously entered  a  default  for  the  tenant's  not  appearing. 


(a)  See  Baker  ▼.  The  Judges  of  the  UUter  Common  Pleae,  4  Johns.  R. 
191.    Palmer  v.  Hutehine,  I  Cowen,  42.    Mnbhott  y.  VanBeurent  id.  44, 

n.  (ft). 
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It  was  moved  on  this  ground,  to  set  aside  the  judgment, 
as  for  irregularity. 

Per  Curiam.  The  judgment  was  irregular  for  not  pre- 
viously entering  the  default  of  the  tenant.  Our  rule  is  ex- 
press on  this  subject,  and  the  tenant  coming  in  time  it  can- 
not be  dispensed  with. 

Rule  granted  with  costs. 


Davis  against  Ostrander. 

Affaitntion  bondi,  and  powen  of  attorney,  in  raitt  depending  in  this  eonrt, 
need  not  be  stamped.    N.  B.  The  act  relative  to  etamp  duties,  has  been 


This  was  an  action  of  debt  on  an  arbitration  bond,  and 
the  only  question  was  whether  the  bond  was  necessary  to 
be  stamped. 

Per  Curiam.  It  is  not  a  bond  for  the  payment  of  money, 
and  not  within  the  act  of  congress  on  this  subject,  and  there- 
fore need  not  be  stamped.(a) 

Judgment  for  the  plaintiff. 

Note.  On  the  application  of  the  clerk  for  the  direction 
of  the  court  on  the  question,  whether  powers  of  attorney  in 
suits  depending  in  this  court,  ought  to  be  received  without 
being  stampedi 

The  Court  said,  that  such  powers  need  not  be  stamped, 
and  that  the  above  mentioned  act  applies  to  general  letters 
of  attorney  only. 

(a;  See  Bum»  v.  Baker 9  infra^  134.      Conry  v.  Warren,  infra,  vol.  3,  359. 
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IN  JULY  TKRll,  IN  THE  TEAR  1799 


Kenwortht  against  Hopkins. 

Wbera  one  of  a  set  of  three  bills  of  excfamogfe  on  London,  fm  protested 
for  non-payment ;  it  was  held,  that  an  action  might  be  maintained  here 
apunst  the  endorser,  on  one  of  the  set  not  protested,  with  the  protest  of 
the  other  ; 

That  a  proceeding  against  the  acceptor  under  a  commission  of  bankruptcy  in 
London,  did  not  discharge  the  right  of  action  against  the  endorser ; 

That  where  a  bill,  remitted  to  pay  an  antecedent  debt,  is  retarned  protested 
no  damages  are  recoverable. 

This  was  an  action  on  a  bill  of  exchange  by  the  endorsee 
against  the  endorser.  On  the  trial,  the  case  appeared  to  be 
as  follows :  The  bill  was  drawn  by  Robert  Murray  &  Co., 
on  James  V.  Murray  on  London,  in  favor  of  the  defendant. 
It  was  accepted  by  the  drawee,  and  feU  due  on  the  23d  May, 
1796,  and  was  protested  for  non-payment  on  that  day.  The 
bill  declared  on  and  produced  in  evidence,  was  the  second  of 
a  set  of  three  bills.  The  hand-writing  of  the  drawees  and 
of  the  acceptor  and  endorser  were  proved  or  admittipd. 
Buckley  was  called  as  a  witness  to  prove  notice  to  the  en- 
dorser, and  testified,  that  on  the  20th  August,  1796,  he  re- 
ceived from  the  plaintiff's  agent  the  first  of  the  said  set  of 
bills  (which  had  not  been  accepted  or  protested)  with  the 
protest  of  the  second  of  the  set,  in  a  letter  dated  1st  June, 
1796  which  bill  and  protest  he  presented  to  the  defendant, 
oti  the  day  he  received  them,  and  requested  payment 
of  him  ;  that  •the  defendant  refused  to  pay,  and  as-    [•108] 
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signed  as  a  reason,  that  the  bill  which  had  been  accep- 
ted and  protested,  ought  to  have  been  returned.  The 
witness,  therefore,  wrote  to  the  plaintiff's  agent  for  the  pro- 
tested bill,  and  on  the  third  day  of  Pebrnary,  1797,  received 
it,  and  presented  it  to  the  defendant  for  payment,  who  re- 
fused to  pay  it,  alleging  that  it  had  been  kept  too  long. 

It  also  appeared,  that  the  bill  had  been  remitted  by  the  de- 
fendant for  the  payment  of  goods  which  had  been  purchased 
from  the  plaintiff,  and  that  the  bill  had  been  proved  by  the 
plaintiff,  under  a  commission  of  bankruptcy  against  the  ac* 
ceptor  in  England. 

On  the  part  of  the  defendant  it  was  proved,  that  the  draw- 
ers of  the  bill  had  become  insolvent  before  the  3d  February, 
J  797,  and  evidence  was  also  given  tending  to  show,  that  if 
the  protested  bill  had  in  the  first  instance  been  returned,  the 
defendant  after  paying  it  would  probably  have  been  able  to 
recover  the  amount  from  the  drawers,  which  on  account  of 
their  insolvency  he  was  afterwards  unable  to  do. 

A  verdict  was  found  for  the  plaintiff  for  the  amount  of  the 
bill,  with  twenty  per  cent  damages,  subject  to  the  opinion  of 
the  court,  whether  the  plaintiff  was  entitled  to  recover,  and 
if  so,  whether  he  was  entitled  to  the  20  per  cent  damages. 
It  was  agreed  that  judgment  for  the  plaintiff,  or  a  nonsuit 
against  him,  should  be  entered,  or  the  verdict  should  be  re- 
duced as  the  court  might  direct. 

Harison^  for  the  plaintiff,  contended  that  the  notice  to  the 
defendant  was  sufficient.  He  said  that  it  was  not  necessary 
to  return  the  protested  bill,  which  it  may  be  essential  to  the 
holder  to  keep,  in  order  to  pursue  his  remedy  against  the  ac- 
ceptor. His  proceeding  against  the  acceptor  under  the 
commission  of  bankruptcy,  was  also  for  the  benefit  of  all  the 
previous  parties  to  the  bill,  and  could  not  operate  to  his  pre- 
judice, or  make  the  bill  his  own,  any  more  than  a  suit  against 
the  acceptor  would  have  done.  On  the  point  of  damages,  he 
submitted  to  the  court,  whether  this  was  a  case  to.  be  excepted 

out  of  the  general  rule. 
f*109J        *Rigg9i  for  the  defendant,  contended  that  the 
plaintiff  ought  not  to  recover;    1.  Because  he  had 
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been  gnilty  of  neglect  in  not  returning  the  protested  bill  mth- 
in  a  reasonable  tfane ;  and  the  defendant  was  not  bound  to 
pay  on  the  return  of  the  unaccepted  bill  and  protest  as  above 
mentioned. 

2d.  Becanse  the  plaintiff  bad  made  the  bill  his  own,  by 
proving  it  under  a  commission  of  bankruptcy  against  the  ac- 
ceptor after  it  had  been  dishonored ;  and 

3d.  He  insisted,  that  if  the  plaintiff  could  recover,  he  was 
not  entitled  to  the  20  per  cent  damages,  on  a  bill  remitted  by 
the  defendant,  to  pay  an  antecedent  debt  due  to  the  plaintiff. 

Per  Curiam.  We  think  the  protest  and  notice  of  non- 
payment to  the  defendant,  were  sufficient.  It  was  not  in* 
cumbent  on  the  plaintiff  to  transmit  the  bill  itself  which  was 
protested.  He  had  a  right  to  proceed  against  the  acceptor  in 
England,  as  well  as  against  the  drawer  and  endorser  here, 
and  it  might  be  essential  to  retain  the  bill  for  that  purpose. 
If  a  different  rule  were  fo  prevail,  the  security  of  such  paper 
would  be  greatly  impaired ;  for  the  holder  of  a  bill  in  every 
case,  where  several  parties  living  at  a  remote  distance  from 
each  other  should  be  liable  upon  it,  would  be  driven  to  the 
necessity  of  electing  to  send  it  to  one  only,  and  of  relinquish- 
ing his  demand  against  the  others.  The  passage  in  Beawes, 
(Lex.  Mer.  460 ;  Kyd,  87,)  which  was  cited  on  the  argument, 
relates  to  the  transmission  of  a  bill  by  an  agent  or  correspon- 
dent to  bis  principal,  the  holder,  and  it  is  also  qualified  with 
the  remark,  *'  unless  he  (the  agent)  shall  be  ordered  by  him 
(the  holder)  to  retain  the  bill,  with  a  prospect  of  obtaining  a 
discharge  from  the  acceptor."  In  the  other  passage  cited 
from  the  same  book,  (Beawes  Lex.  Mer.  461,)  it  is  said,  that 
"  no  drawer  or  endorser  is  bound  to  make  restitution  on  sight 
of  the  protest  alone,  nor  where  one  of  the  set  has  been  ac- 
ceptedy  on  sight  of  the  protest  and  unaccepted  bill ;  but  he 
must  give  satisfactory  security  to  the  remitter,  on  his  produ- 
cing the  protest  only  to  make  payment,  when  that  and  the 
accepted  bill  shall  be  presented."  The  security 
*here  required  shows  the  immediate  responsibility  of  [*110] 
the  drawer  and  endorser,  and  implies  that  the  produc- 
tion of  the  accepted  bill  is  necessary  only  when  actual  pay- 
ment is  demanded. 
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The  proceeding  under  the  commission  against  the  accept- 
or, could  not  discharge  the  responsibility  of  the  antecedeni 
parties.  It  was  an  act  for  the  benefit  of  all  concerned,  and 
the  pursuit  of  a  remedy  to  which  the  plaintiff  was  entitled. 
Whether  the  money  was  sought  to  be  recovered  in  that  or  in 
any  other  way,  the  effect  must  be  the  same,  and  cannot  vary 
the  rights  of  tlie  parties.(a) 

But  the  plaintiff  ought  not  to  be  allowed  the  20  per  cent 
damages :  the  practice  on  this  point  we  believe  to  be  settled. 
The  reason  for  that  allowance  does  not  apply  where  a  bill  is 
remitted  to  pay  an  antecedent  debt. 

Judgment  for  the  plaintiff. 


Towle  &  Jackson  against  Stevenson. 

Where  T.  and  J.  retiding  in  England,  the  holders  of  a  bill  of  exchange  that 
h^  been  proteeted  for  non-acceptance  and  non-payment,  remitted  the 
same  to  8.  in  New  York,  for  collection,  and  S.deliverod  the  same  to  an  en- 
dorser, who  delivered  it  to  the  drawer  as  the  consideration  for  a  hoose,  con* 
Teyed  to  the  endormr  as  secnrity  for  his  endoisement,  and  S.  went  to  Eng- 
land, and  whilo  there  delivered  to  T.  and  J.  a  letter  addreaied  to  the  en- 
dorser, reqaestiog  him  to  pay  the  amount  of  the  bill  to  them,  it  being  their 
property,  and  T.  and  J.  enclosed  the  letter  of  S.  to  the  endomr  and  urged  him 
to  remit  the  amount  without  delay,  and  informed  him  that  they  had  adopt- 
ed the  friendly  mode  of  writing  to  him  for  an  immediate  remittance  in  pre- 
ference to  applying  to  any  other  of  their  friends.  And  upon  S.'s  return  to 
America,  T.  and  J.  wrote  to  S.  to  take  every  legal  step  to  recover  the  money, 
but  S.  returned  no  answer  or  took  any  further  steps  in  the  matter. 

Held  that  S.  was  discharged  from  his  responsibility  by  the  principal's  adopting 
his  acts,  so  that  an  action  on.  the  case  would  not  lie  against  kim  for  the 
amount  of  the  bill.  (6) 

Letters  written  by  a  party  are  not  admissible  evidence  in  his  favor,  though 
they  may  be  evidence  against  him. 

(a)  S.  P.  Per  Lord  Eldon  in  Englith  v.  Darley,  3  Bos.  &,  Pul.  61.  And 
see  Es  yarte  Wilton,  11  Ves.  412.  Stack  v.  Matomm,  1  Bos.  &  Pul.  986. 
LangdaU  v.  Parry,  2  D.  &  R.  337.  Potbier  do  change,  n.  179.  Chit  on 
Bills,  301,  and  u.    Story  on  Bills,  ^  435. 

(6)  The  marginal  note  of  Mr.  Johneon  upon  this  point  is  in  these  words : 
"An  agent  to  whom  a  bill  of  exchange  was  remitted  to  be  collected,  though 
liable  for  his  misconduct,  in  the  iiret  instance,  was  held  to  be  discharged  from 
his  retiponsihility,  by  the  principal's  adopting  his  acts.*' 
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This  was  an  action  on  the  case,  brought  to  recover  from 
the  defendant,  the  amount  of  a  bill  of  exchange,  of  which  the 
plaintiffs  (who  were  merchants  residing  in  London)  were  the 
holders,  and  which  was  remitted  by  them  to  the  defendant, 
who  resided  in  New  York,  to  be  collected  on  their  account. 
The  bill  was  drawn  by  Archibald  Ponton,  also  residing  in 
New  York,  on  Alexander  Ponton,  of  Edinburgh,  in  favor  of 
one  M'Gregor,  of  New  York,  for  215Z.  sterling,  dated  in  Sep* 
tember,  1794,  payable  60  days  after  sight,  and  was  endorsed 
by  M'Gregor. 

On  the  trial,  before  Mr.  Justice  Benson^  at  a  circuit,  held 
in  the  city  of  New  York,  it  appeared  that  the  bill  had  been 
regularly  protested  for  non-acceptance  and  non-payment; 
and  it  was  admitted  to  have  been  received  by  the  defendant, 
for  the  purpose  above  mentioned,  on  or  before  the  19th  May, 
1796 ;  on  that  day  the  defendant  wrote  to  the  plaintiffs,  ac- 
knowledging the  receipt  of  the  bill,  and  informing 
tfiem  that  he  immediately  'presented  it  to  M'Gregor,  [*111] 
the  endorser,  for  payment,  and  that  Ponton  the  drawer, 
had  conveyed  to  M'Gregor  a  house  in  New  York,  as  security 
for  his  endorsement,  and  that  the  house  had  been  advertised 
and  sold  at  a  credit  of  sixty  days  for  the  purchase  money,  at 
the  end  of  which  time,  he  would  receive  and  transmit  the 
amount  of  the  bill  to  the  plaintiff.  It  also  appeared,  that  the 
defendant,  as  the  friend  of  M'Gregor,  and  in  order  to  enable 
him  to  sell  the  house  according  to  the  terms  of  the  trust  upon 
which  it  was  conveyed,  had  delivered  up  the  said  bill  to  him, 
which  was  taken  up  by  Ponton  the  drawer,  as  being  paid 
by  the  proceeds  of  the  sale  of  the  house.  It  was  also  admit- 
ted, that  the  bill  was  so  delivered  up  without  the  consent  of 
the  plaintiffs,  and  that  M'Gregor  was  solvent,  and  continued 
in  good  credit  till  the  year  1798. 

On  the  part  of  the  defendant  it  was  proved  or  admitted, 
that  in  the  summer  of  1796,  be  went  to  England  and  return** 
ed  in  the  autumn  of  the  same  year ;  that  when  in  England, 
to  wit,  on  the  12th  September,  1796,  he  delivered  to  theplain- 
tiffs  a  letter  addressed  to  M'Gregor,  requesting  him  to  pay  the 
amount  of  the  bill  lo  the  plaintiffs,  it  being  their  property ; 
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that  the  plaintiffs  enclosed  the  same  in  another  letter  of  the 
same  date,  written  by  them  to  M'Gregor,  in  which  they 
ui^d  him  to  remit  the  amount  without  delay,  and  informed 
him  that  they  had  adopted  the  friendly  mode  of  writing  to 
him  for  an  immediate  remittance  in  preference  to  applying 
to  any  other  of  their  friends.  After  the  defendant's  return 
to  America,  to  wit,  on  the  8th  June,  1797,  the  plaintiffs  again 
wrote  to  the  defendant,  informing  him  that  they  bad  not  yet 
received  the  amount  of  the  bill  from  M'Gregor,  and  earnestly 
requesting  him  to  obtain  payment  from  M'Gregor,  and  if  it 
was  not  paid,  to  take  every  legal  step  to  recover  the  money, 
at  the  same  time  complaining  of  ill  treatment  from  M'Gregor, 
and  expressing  their  reliance  on  the  defendant's  attention 
to  their  interest ;  but  no  answer  had  been  given  to  these 
letters  of  the  plaintiffs  either  by  M'Gregor  or  the  defendant. 

The  plaintiffs  had  given  notice  to  the  defendant,  that  he 
would  be  required  to  produce  in  evidence  certain 
[*112]  other*  ♦letters  received  by  him  from  the  plaintiffs,  and 
on  the  trial  called  upon  the  defendant  to  produce 
them,  which  he  refused  to  do.  The  plaintiffs  then  offered  to 
prove  the  contents  of  such  letters  by  other  testimony,  which 
was  objected  to,  and  overruled. 

On  this  evidence,  the  judge  at  the  trial  was  of  opinion, 
that  although  the  defendant  had  in  the  first  instance  made 
himself  liable  to  the  plaintiff,  by  delivering  up  the  bill  to 
M'Gregor,  still  the  plaintifl^  by  their  subsequent  conduct  had 
ratified  his  acts,  and  thereby  discharged  him  from  his  respon- 
sibility and  directed  the  jury  accordingly.  A  verdict  was 
found  for  the  defendant. 

On  the  part  of  the  plaintiffs  a  motion  was  made  for  a  new 
trial  on  the  following  grounds ;  1.  That  proof  of  the  contents 
of  the  plaintiff's  letters  to  the  defendant,  which  he  had  no- 
tice to  produce,  ought  to  have  been  admitted  in  connection 
with  the  other  letters  read  by  him. 

2.  That  the  defendant  continued  liable,  notwithstanding 
the  subsequent  acts  of  the  plaintiffs ;  and  that  the  judge  mis- 
directed the  jury. 

Z>.  A,  Ogderij  for  the  plaintiff. 
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Troupi  for  the  defendaDt. 

Lansing,  Ch.  J.  delivered  the  opinion  of  the  court  It  is 
clear  that  the  acts  of  a  party  cannot  be  evidence  in  his  favor 
when  offered  by  himself.  The  letters  of  the  plaintiffs  called 
for  by  themselves,  were,  therefore,  properly  excluded. 

On  the  second  point,  we  concur  in  the  opinion  delivened  at 
the  trial. .  Although  the  conduct  of  the  defendant  in  the  first 
instance,  by  giving  credit  to  M'Gregor,  and  delivering  to  him 
the  bill  without  authority  would  have  made  him  liable  to  the 
plaintiffs,  they  afterwards  waived  his  responsibility  by  rati* 
fying  his  acts.  There  does  not  appear  to  have  been  any 
concealment  on  the  part  of  the  defendant.  After  his  arrival 
in  England  it  is  to  be  presumed,  that  the  plaintiSs  were  made 
acquainted  with  the  situation  in  which  the  business  stood. 
They  certainly  knew  the  delay  which  had  taken  place.  In- 
stead of  censuring  the  defendant,  or  informing  him 
that  they  supposed  he  had  neglected  *their  interest,  [*1]3] 
they  undertook  by  a  direct  correspondence  with 
M'Gregor,  to  obtain  satisfaction  from  him,  and  informed  him, 
that  they  had  adopted  the  friendly  mode  of  writing  for  an 
immediate  remittance,  in  preference  to  applying  to  any  other 
of  their  friends  on  the  occasion ;  thereby  tacitly  approving  of 
the  confidence  the  defendant  had  placed  in  him,  though  in 
strong  terms,  complaining  of  M'Gregor's  neglect. 

This  was  in  June,  1796,  and  M'Gregor  remained  s(4veBt 
till  the  beginning  of  1798.  After  the  defendant's  return  to 
New  York,  in  June,  1797,  the  plaintiffs  again  wrote  to  the 
defendant,  requesting  him  to  obtain  payment  from  M'Gregor, 
and  that  if  he  did  not  pay,  to  take  every  legal  step  to  recover 
the  money,  at  the.  same  time  complaining  pf  ill  treatment 
from  M'Gregor  but  expressing  their  reliance  on  the  defend- 
ant's attention  to  their  interest.  This  letter  also  plainly 
implies,  that  they  approved  of  the  defendant's  previous 
conduct,  and  considered  M'Gregor  only  as  responsible.  The 
defendant  did  not  answer  this  letter,  but  the  plaintiffs  having 
taken  the  business  into  their  own  hands,  and  thereby  dis* 
charged  him  from  his  agency,  he  was  not  under  a  l^al 
obligation  to  answer  it.    If  the  plaintifb  had  in  the  first 
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instance,  on  being  informed  of  the  sitoation  of  the  debt,  given 
notice  to  the  defendant,  that  they  intended  to  hold  him  respon- 
sible, all  the  time  from  the  12lh  September,  1796,  to  the 
period  of  M'Grefifor's  insolvency,  would  have  been  allowed 
him  to  prosecute  the  payment,  and  seek  his  indemnity. 
Instead  of  doing  this,  they  made  feeble  attempts  to  obtain 
satisfaction  from  M'Gregor,  and  these  having  failed  they  now 
wish  to  resort  to  the  defendant.  After  their  long  and  re- 
peated  acquiescence  in  his  conduct,  we  are  of  opinion  thai 
this  ought  not  to  be  permitted,  and  that,  therefore,  the 
direction  of  the  judge  at  the  trial,  and  the  verdict  upon  the 
evidence,  were  right.(a) 

Rule  refused. 

(a)  OmniM  ratihahitio  retrotrahitur  et  tnapdato  priori  aquiparatur.  If  with 
a  knowledge  of  all  the  circumatancea  an  employer  adopta  the  acts  of  hie  agent 
for  a  moroeot  he  ia  bound  by  them.  Per  Boiler  J.  in  Smith  y.  Calog^ny  3  T. 
R.  169.(n)  Ma9$  v.  The  RumU  Lead  Mining  Co,,  5  HUl,  137.  Odiome  v. 
Maxey,  13  Maaa.  R.  178.  Fi9ker  ▼.  WilUrd,  id.  379.  Clark't  exV«  v.  Van 
Rionudyk,  9  Cranch,  153.  Conn  T.  Penn,  1  Petera*  C.  C.  R.  496.  Lorraine 
Y.  Carttonght,  3  Wash.  C.  C.  R.  151.  Thia  ia  alao  the  rule  of  the  ctYil 
and  the  fweign  law.  Dig.  lib.  50,  tit  17, 1.  60.  Pothier,  Pand.  L.  17, tit  l,n. 
19.  Thna  where  a  maater  having  been  guilty  of  a  breach  of  orden  in  pnrraing 
Voyagea  contrary  to  hia  instroctiona,  the  principalB  received  the  freights  earned 
during  the  voyages  without  disavowing  or  disapproving  the  conduct  of  the 
toaster,  and  moreover  declared  that  they  found  no  fault  with  him  but  for  not 
writing,  these  acts  were  held  to  be  a  waiver  of  any  right  to  sue  for  damages 
OB  aoconnt  of  disobedienee.  Codwiee  v.  Hacker,  1  Cainea'  R.  536.  And  where 
several  persons  Agreed  in  writing  to  take  an  interest  in  a  voyage  and  appointed 
P.  and  C.  to  make  purchases ;  who  made  them  aeparately  on  credit,  and  the 
parties  accepted  and  shipped  the  goods  purchased  ;  held  that  the  separate  pur- 
ehasee  were  ratified  and  that  subsequent  signers  of  the  contract  were  bound  as 
ratifying  the  purchases.  French  v.  Price,  24  Pick.  13.  And  where 
an  agent  to  collect  a  note  bartered  it  for  cattle  to  A,  who  collected  it  of  the 
maker,  and  ^ve  his  own  note  to  his  prineipal  who  knew  all  the  facta ;  held, 
that  the  acceptance  of  the  note  made  the  barter  valid.  Cuekman  v.  Lokee,  3 
Mass.  R.  106.  See  further  upon  the  general  rule,  Brown  v.  Manning  et  aU  6 
OUo  R.  304.  Owinge  v.  Hall,  9  Peters,  607.  Barhowr  v.  Craig,  Littel's 
Sel«ct  Cases,  813  19^ets<  v.  IToiie,  4  Bibb.  R.^530.  Murray  v.  rstoncf,  3  Johns. 
Ch.  R.  569.  Kwpfer  v.  Augueta,  12  Mass.  R.  185.  Thomdike  v.  Godfrey, 
3  Greenleaf,  429.  A  principal  informed  of  the  acts  of  his  sgent  must  express 
his  dissatisfaction  in  a  reasonable  time  or  his  assent  will  be  presumed ;  Caineo 
V.  BUecker,  12  Johns.  R.  300 ;  Vianna  v.  Barclay,  3  Cowen,  281 ;  unleas 
tiia  Botiee  came  too  late  to  prevent  the  efiect  of  these  acts,  Shaw  v.  Nudd, 
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*Jackson,  ex  dem.  H'Crea,  agaiMt  Dunlap.     f*114J 

When  a  deed  was  duly  ezeoated  and  acknowledged  by  the  grantor,  bat  re- 
tained by  him,  with  the  conaeat  of  the  grantee,  by  way  of  secniity,  nntll 
the  couideratioQ  money  wae  paid,  and  before  the  money  was  paid  the 
grantor  died,  haying  deyiaed  the  premifles  by  hie  last  will ;  and  the  deed  was 
found  among  his  papers:  it  was  held,  that  there  was  no  actual  delivery  to, 
or  acceptance  of  the  deed  by  the  grantee,  and  therefore,  aothmg  passed  to 
him  by  it. 

Kent  J.  held,  that  these  cireumstaaces  created  an  equitable  lien  in  the  grantor 
but  such  lien  or  equitable  mortgage  could  not  be  set  up  at  law  as  a  legal 
estate. 

This  was  an  action  of  ejectment  for  the  recovery  of 
certain  premises  situate  in  the  seventh  ward  of  the  city  of 
New  York. 

On  the  trial  before  Mr.  Justice  Raddiff^  at  the  New  York 
circuit,  in  March  1799,  both  parties  deduced  their  title  from 
Stephen  M'Crea,  late  of  the  said  city  deceased ;  and  it  was 
proved  that  he  died  in  possession  of  the  premises  sometime 
before  the  commencement  of  the  action.    . 

The  plaintiff  produced  in  evidence  the  will  of  M'Crea, 
which  was  proved  to  have  been  duly  executed,  and  by  which 
he  devised  the  premises  in  question  to  the  lessors. 

The  defendant  then  called  on  the  plaintiff  to  produce  in 
evidence  a  deed  from  the  testator  to  one  Wareham,  granting 
the  premises  to  the  latter  in  fee,  in  order  to  show  a  title  out 
of  the  lessors.  The  deed  was  produced  and  was  dated  the 
6th  August,  1795,  and  appeared  to  be  a  conveyance  of  two 
lots  of  ground  including  the  premises,  in  the  usual  form, 
from  the  testator  and  his  wife  to  Wareham,  in  fee.  By  an 
endorsement  upon  the  deed  it  also  appeared  to  have  been 

8  Pick.  R.  9.  Ammry  ▼.  Hamilton,  17  Mass.  R/  103.  Froihinghom  v. 
Haley,  3  id.  68.  See  Erich  t.  Joknmn,  6  id.  193.  Ratification  may  be  pre* 
snmed  from  the  acts  or  omisBions  of  the  principal,  Delcfield  y.  State  of 
lUinoio,  26  Wend.  193 ;  and  when  once  made,  it  relates  back  to  the  time  of 
the  original  transaction,  Lawrence  ▼.  Taylor,  5  Uill,  107.  After  the 
piincipat  has  adopted  the  acts  of  an  agent,  of  coufm  the  latter  is  not  responsiUe 
to  the  former  therefor,  thoagh  they  turn  out  to  be  taJQrioas«  Coming  t. 
SomiUand,  3  HUl,  553,  aad  leferences. 
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acknowledged  at  the  time  of  its  execution  by  the  grantors,  in 
the  usual  form,  before  a  master  in  chancery,  who  was  like- 
wise a  sHbscribing  witness  thereto. 

The  plaintiff  then  examined  James  IfCrea,  who  was  the 
other  subscribing  witness  to  the  deed.  He  testified  that  he 
lived  in  the  family  of  the  testator,  and  acted  as  his  clerk,  before 
and  at  the  time  of  the  date  of  the  said  deed  and  until  his 
death,  and  continued  to  live  in  the  family  subsequent  to  his 
death ;  that  the  testator  agreed  with  Wareham  to  sell  him 
the  premises  described  in  the  deed,  together  with  some  other 
grounds  not  comprehended  in  it,  and  to  give  him  a  title  for 
the  same  when  the  consideration  money  should  be  paid ;  that 
in  pursuance  of  this  agreement  the  deed  was  prepared 
[•115]  by  the  witness,  and  *executed  at  the  testator's  house 
in  the  presence  of  the  witness,  and  the  master  in  chan- 
cery who  had  certified  the  acknowledgment,  with  the  usual 
formalities :  but  it  was  at  the  same  time  agreed,  between  the 
testator  and  Wareham,  that  the  testator  should  retain  the 
deed  until  the  consideration  money  was  paid,  and  Wareham 
said  that  he  would  not  take  the  deed  until  the  money  was 
paid;  he  further  testified,  that  the  deed  remained  in  the 
hands  of  the  testator  during  his  life,  and  was  found  after  his 
death  among  his  papers  in  the  hands  of  his  widow;  that 
there  was  some  money  paid  by  Wareham  to  the  testator  on 
account  of  the  grounds  agreed  to  be  sold  as  above  mentioned ; 
but  a  great  part  of  the  consideration  money  remained  unpaid, 
and  part  of  the  ground  not  comprehended  in  the  deed  had 
been  conveyed  to  Wareham  by  the  testator  pursuant  to  the 
agreement. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  whether  under  the  circumstances  of  this  case, 
the  deed  in  question  passed  the  estate  of  the  testator  in  the 
premises  to  Wareham.  If  it  did,  then  a  nonsuit  was  to  be 
entenid. 

Riggs^  for  the  plaintiff. 

Hamiltattf  for  the  defendant. 

Lansing,  Ch.  J.  In  determining  this  case,  it  is  necessary 
to  consider  the  intent  of  the  parties  as  to  the  deed  in  ques- 


NEW  YORK,  JULY,  1799.  116 

Jackson  v.  Danlap. 

tion.  From  the  whole  transaction,  it  was  evidently  their 
intent  that  Wareham,  the  purchaser,  should  not  have  the 
land  until  the  consideration  money  was  paid*  All  the  acts 
of  the  parties  were  directed  to  this  object,  and  if  it  can  be 
maintained  consistently  with  established  principles,  every 
reasonable  construction  in  its  favor  ought  to  be  admitted. 

It  i^  not  necseissary)  in  my  opinion,  to  enter  into  the  doc- 
trine -of*  .ec[uitable  mortgages.  It  is  true  the  deed  was  exe- 
cuted, attested,  and  acknowledged,  and  every  step  preparatory 
to  ibe  consummation  of  the  title  had  been  regularly  taken ; 
but  in  every  stage  the  deed  remained  in  the  power 
of  the  grantor,  and  after  all  the  formalities  had  *been  [*116] 
complied  with,  it  was  agreed  that  the  grantor  should 
retain  it  in  his  hands  until  the  consideration  money  should 
be  paid,  and  Wareham  declared  he  would  not  accept  it  until 
that  was  done.  Although  formally  executed,  the  deed  was, 
therefore,  in  fact  not  delivered.  It  was  in  substance  a  con- 
ditional execution,  and  not  otherwise  claimed  or  accepted  by 
the  grantee. 

It  is  also  essential  to  the  legal  operation  of  a  deed,  that  the 
grantee  assents  to  receive  it.  It  cannot  be  imposed  on  him, 
and  there  can  be  no  delivery  without  an  acceptance.(a)    On 

(a)  In  thiB  case,  there  was  an  express  agreement  that  the  grantor  shoold 
retain  the  the  deed,  until  the  conaideratiou  money  was  paid,  and,  of  course, 
no  delivery  hy  him  eonld  be  inferred :  for,  though  a  deed  may  operate  by  a 
presumed  assent,  as  we  shall  see  hereafter,  until  a  dissent  appears,  yet  it  will 
then  become  inoperative,  for  no  person  can  be  made  a  grantee  against  his 
will,  and  withoot  his  agreement  Thomp»m  v.  Leach,  2  Ventris'  R.  198.  3 
Freston  on  Abstracts,  104.  An  actual  assent  or  acceptance  of  the  grantee, 
is  not  necessary  to  the  delivery  of  a  deed,  nor  yet  an  assent  or  acceptance 
inferrible  from  circumstances  known  to  the  grantee  ;  but,  on  the  contrary,  an 
assent  to,  or  acceptance  of  such  a  deed  for  his  benefit,  will  be  presumed, 
though  he  be  ignorant  of  such  deed,  unless  there  be  facts  to  rebut  such  pre- 
sumption. Church  Y.  Oilman,  15  Wend.  656.  Jackson  v.  Fhtppt,  12  Johns. 
R.  421,  per  Spencer,  J.  Verplank  v.  Sterry,  id.  550,  per  Spencer,  J. 
Jackeon  v.  BodU,  20  id.  187,  per  Spencer,  Ch.  J.  Belden  v.  Carter,  4  Day's 
R.  66.  Wheebight  v.  Wheelrighi,  2  Mass.  R.  447.  Hatch  v.  Hatch,  9  id. 
307.  Buggies  v.  Lavbson,  13  Johns.  R.  ^.  Hedge  v.  Drew,  12  Fick.  R. 
141 ;  and  see  Bams  y.  Hatch,  3  N.  H.  R.  304.  Maynard  v.  Maynard,  10 
Mass.  R.  456.  Herbert  v.  Herbert,  1  Breese's  R.  282.  Chess  v.  Chess,  1 
Peon.  Kt  32.    Beers  t.  Broome,  4  Conn.  R.  247. 
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this  ground,  for  the  want  of  a  delivery  in  fact,  I  am  of  opin- 
ion, that  the  execution  of  the  deed  on  strict  principles  was 
inoperative,  and  did  not  pass  the  estate  to  the  grantee. 

In  England*  it  seemi  to  have  been  considered,  that  where  a  deed  is  duly 
signed  and  sealed,  and  formally  delivered,  with  apt  words  of  delivery,  bot  is 
retained  by  the  party  ezecnting  it,  that  retention  will  not  obstmct  the  opera- 
tion of  the  deed.  •<  In  Barlow  v.  Btneage,  Free.  Cha.  911,  Geo^  Heneage 
ejceonted  a  deed  purporting  to  convey  an  estate  to  tmstees,  that  they  might 
receive  the  profits,  and  put  them  out  for  the  boDefit  of  his  two  daughters,  and 
gave  bond  to  the  same  trustees  conditiooed  to  pay  to  them  lOOOZ.  at  a  certain 
day,  in  trust  for  his  daughters ;  but  he  kept  both  deed  and  bond  in  his  own 
power,  and  received  the  profile  of  the  estate  till  he  died :  he  noticed  the  bond 
by  his  will,  and  gave  legacies  lo  his  daughters  in  full  satisfaction  of  it,  but  the 
daughters  elected  to  have  the  benefit  of  the  deed  and  bond,  and. filed  a  bill  in 
equity  accordingly.  It  was  urged,  that  the  deed  and  bond  being  vol|fntary, 
and  always  kept  by  the  father  in  his  own  hands,  were  to  be  taken  as  a  cau- 
tionary provision  only.  Lord  Keeper  Wright  said,  theae  were  the  father' e 
deeda^  and  he  could  not  derogate  from  them,  and  the  parties  having  agreed 
to  set  the  maintenance  of  the  daughten  against  the  profits  received  by  the 
father  from  the  estate,  he  decreed  upon  the  bond  only,  but  that  decree  was, 
that  interest  should  be  paid  upon  the  bond  from  the  time  when  thfl^ondition 
made  the  money  payable.  In  ClaveHng  v.  Clavering,  Free.  Cha.  235,  S 
Vem.  473,  1  Bro.  Pari.  Gas.  15^,  Sir  James  Clavering  settled  an  eirtate  upon 
one  son  in  1684,  and  in  1690  made  a  settlement  of  the  same  estate  upon  an- 
other son :  he  never  delivered  out  or  published  the  settlement  of  1684,  hot 
had  it  in  his  own  power,  and  it  was  found  after  his  death  amongst  his  waste 
papers.  (See  2  Vem.  474,  475.^  A  bill  was  filed  under  the  settlement  of 
1690,  for  relief  against  the  settlement  of  1684 ;  but  Lord  Keeper  Wright  held, 
the  relief  could  not  be  granted,  and  observed,  that  though  the  settlement  of 
1684  was  always  in  the  custody  or  power  of  Sir  James,  that  did  not  give  him 
a  power  to  resume  the  estate,  and  he  dismissed  the  bill.  In  Lady  HudaoiCe 
case,  cited  by  Lord  Keeper  Wright,  a  father,  being  displeased  with  his  son, 
executed  a  deed  giving  his  wife  1002.  per  annum  in  augmentation  of  her  join- 
ture ;  he  kept  the  settlement  in  his  own  power,  and  on  being  reconciled  to  bis 
son,  cancelled  it  The  wife  found  the  deed  after  his  death,  and  on  a  trial  at 
law,  the  deed  being  proved  to  have  been  executed,  was  adjudged  good,  though 
cancelled,  and  the  son  having  filed  a  bill  in  equity  to  be  relieved  against  the 
deed,  Lord  Somers  dismissed  the  bill.  In  Naldred  v.  OUham,  1  Pr.  Wms. 
577,  Mrs.  Naldred  in  1707  executed  a  deed,  by  which  she  covenanted  to 
stand  seised  to  the  use  of  herself,  remainder  to  a  child  of  three  yean  old,  n 
nephew,  in  fee.  She  kept  this  deed  in  her  possession,  and  afterwards  burnt 
it  and  made  a  new  settlement ;  a  copy  of  this  deed  having  been  surreptitioiisly 
obtained  before  the  deed  was  burnt,  a  bill  was  filed  to  establish  this  copy,  and 
to  have  the  second  settlement  delivered  up ;  and  Sir  Joseph  Jekyl  determined  § 
with  great  clearness,  (or  the  plaintiff,  and  granted  a  perpetual  injunction 
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Radcliff,  J.,  Benson,  J.,  and  Lewis,  J.  concurred. 
Kent,  J.    Here  was  a  delivery  in  due  form,  and  duly 

against  the  defendant,  who  claimed  under  the  second  settlement.  It  is  true. 
Lord  Chancellor  Parker  reversed  this  decree ;  bat  it  was  not  on  the  ground 
that  the  deed  was  not  well  executed*  or  that  it  was  not  binding,  because  Mrs. 
Naldred  had  kept  it  in  her  possession,  but  because  it  was  plain  that  she  in- 
tended to  keep  Me  utate  in  her  own  power ;  that  she  designed  that  there 
ahonld  have  been  a  power  of  revoeatifm  in  the  eettlemenl;  that  she  thought 
while  she  had  the  deed  in  her  custody,  she  bad  also  the  estate  at  her  com* 
mand ;  that,  in  fact,  she  had  been  imposed  upon  by  the  deed's  being  made  an 
abmlute  conveyance,  which  was  unreasonable,  when  it  ought  to  have  had  a 
power  of  revocation,  and  because  the  plaintiff,  if  he  had  any  title,  had  a  title 
at  law,  and  had,  therefore,  no  business  in  a  court  of  equity.  Lord  Parker's 
decision,  therefore,  is  consistent  with  the  position  that  a  deed,  in  general,  may 
be  valid,  though  it  remains  under  the  control  of  the  party  who  executes  it, 
not  at  variance  with  it ;  and  so  it  is  dearly  considered  in  Boughton  v.  Bougk- 
tath  1  Atkyns,  625.  In  that  case,  a  voluntary  deed  had  been  made,  without 
power  of  revocation,  and  the  maker  kept  it  ,by  him.  Lord  Hardwieki  con- 
sidered it  as  valid,  and  acted  upon  it ;  and  he  distingnishned  It  from  Naldred 
V.  CHlham,  which  he  said  was  not  applicable  to  every  case,  but  depended  upon 
particular  circumstances:  and  he  described  Iiord  Macclesfield  as  having 
stated,  as  the  ground  of  his  decree,  that  he  would  not  establish  a  copy  sur- 
reptitiously obtained,  but  would  leave  the  party  to  his  remedy  at  law,  and 
that  the  keeping  the  deed  (of  which  there  were  two  parts)  implied  an  inten- 
tion of  revoking,  (or  rather  of  reserving  a  power  to  revoke.)  Upon  these  au- 
thorities, it  seems  to  me,  that  where  an  instrument  is  formally  sealed  and  de- 
livered, and  there  is  nothing  to  qualify  the  delivery  but  the  keeping  the  deed 
in  the  hands  of  the  executing  party,  nothing  to  show  that  be  did  not  intend  it 
to  operate  immediately,  that  it  is  a  valid  and  effectual  deed,  and  that  delivery 
to  the  party  who  is  to  take  by  it,  or  to  any  person  for  his  use,  is  not  essential, 
I  do  not  rely  on  Doe  v.  RoherU^  S  Bam.  Sl  A.  367,  because  there  the  brother 
who  executed  the  deed,  though  he  retained  the  title  deeds,  parted  with  the 
deed  which  he  executed."  But  see  Cecil  v.  Butcher,  3  Jac  &  Walk.  573, 
where  it  is  held  that  a  voluntary  deed,  never  parted  with,  executed  for  a  pur- 
pose that  has  never  been  completed,  is  considered,  in  equity,  as  an  imperfect 
instrument 

And  it  has  been  determined  that  delivery  of  a  deed  to  a  third  person,  for  the 
use  of  the  party  in  whose  favor  it  is  made,  where  the  grantor  parts  with  all 
control  over  the  deed,  makes  it  effectual  from  the  instant  of  such  delivery. 
The  law  will  presume,  if  nothing  appear  to  the  contrary,  thai  a  man  will  ac- 
cept what  is  for  his  benefit.  11  East,  623,  per  Lord  Ellenborough.  «  Shep- 
herd, who  is  particularly  strict  in  requiring  that  the  deed  should  pass  from  the 
possession  of  the  grantor,  (and  more  strict  than  the  cases  I  have  stated  imply 
to  be  necessary,)  lays  it  down  that  delivery  to  the  grantee  will  be  sufficient, 
or  delivery  to  any  one  be  has  authorized  to  receive  it,  or  delivery  to  a  stran* 
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acknowledged  before  an  officer  attending  for  the  purpose. 
The  intent  of  the  parties  was,  that  the  deed  should  be  com" 

gn  for  his  use  and  on  his  behalf,  Shep.  57.  And  3  Roll.  Abr.  ;K)  34,  pL  7 ; 
Taw  ▼.  Bury,  Dyer,  167  b,  1  Anden.  4,  and  Alford  t.  Lea,  3  Leon,  HI  ; 
Cro.  Eljz.  54,  and  3  Co.  37,  are  clear  aothoritiea,  that,  on  a  delivery  to  a 
fltrangrer  for  the  oee  and  on  the  behalf  of  the  grantee,  the  deed  mU  operate 
initanter,  and  its  operation  will  not  be  poetpoeed  till  it  ie  delivered  over  to  or 
accepted  by  the  grantee.  The  passage  in  Rolle's  Abridgment  le  this :  <  If  a 
man  make  an  obligation  to  I.,  and  deliver  it  to  B.,  if  I.  get  the  obligation,  he 
ehall  have  action  upon  it,  for  it  shall  be  intended  that  B.  took  the  deed  for 
him  as  his  servant,  3  H.  6,  37.'  The  point  is  put  arguendo  by  Fasten,  Serjt.» 
in  3  H.  6,  who  adds,  *  for  a  servant  may  do  what  is  for  his  master's  advantage, 
what  is  to  his  disadvantage  not*  In  Taw  v.  Bury  an  executor  sued  upon  a 
bend :  the  defendant  pleaded,  that  he  caused  the  bond  to  be  written  and  sealedt 
and  delivered  it  to  Calmady  to  deliver  to  the  testator  as  defendant's  deed  ; 
that  Calmady  offered  to  deliver  It  to  testator  as  defendant's  deed,  and  the 
testator  refused  to  accept  it  as  such ;  wherefore  Calmady  left  it  with  testator 
as  a  schedule,  and  not  as  defendant's  deed,  and  so  non  eat  factum.  On  de- 
murrer on  this  and  another  ground,  Sir  Henry  Brown  and  Dyer,  Justices, 
held,  that,  first  by  the  delivery  of  it  to  Calmady,  without  speaking  of  it  as 
the  defendant's  deed,  the  deed  was  good,  and  was  in  law  the  deed  of  defen* 
dant  before  any  delivery  over  to  the  testator,  and  then  testator's  refusal  could 
not  undo  it  as  defendant's  deed  from  the  beginniog,  and  they  gave  judgment 
for  the  plaintiff,  very  much  against  the  opinion  of  the  Chief  Justice  Sir  An- 
thony Brown,  but  others  of  the  king's  bench,  says  Dyer,  agreed  to  that  judg- 
ment. It  was  aaerwards  reversed,  however,  for  a  discontinuance  in  the 
pleadings.  Sir  A.  Brown's  doubt  might  pooBtbly  be  grounded  on  this,  that 
the  delivery  to  Calmady  was  conditional,  if  the  testator  would  accept  it ;  and 
if  80,  it  would  not  invalidate  the  position,  which  alone  is  material  here,  that 
an  unconditional  delivery  to  a  stranger  for  the  benefit  of  the  grantee  will  enure 
immediately  to  the  benefit  of  the  grantee,  and  will  make  the  deed  a  perfect 
deed,  without  any  concurrence  by  the  grantee.  And  this  is  further  proved  by 
Alford  V.  Lea,  2  Leon.  110.  Cro.  Eliz.  54.  That  was  debt  upon  an  arbitim- 
tion  bond ;  the  award  directed,  that  before  the  feast  of  St.  Peter  both  parties 
should  release  to  each  other  all  actions.  Defendant  executed  a  release  on  the 
eve  of  the  feast,  and  delivered  it  to  Prim  to  the  use  of  the  plaintiff;  hut  the 
plaintiff  did  not  know  of  it  until  after  the  feast,  and  then  he  disagreed  to  it, 
and  whether  this  was  a  performance  of  the  condition  was  the  question.  It 
was  urged  that  it  was  not,  for  the  release  took  no  efiect  till  agreement  of  the 
releasee.  It  was  answered,  it  was  immediately  a  release,  and  defendant 
could  not  plead  non  est  factum,  or  countermand  it,  and  plaintiff  might  agree 
to  it  when  he  pleased.  And  it  was  adjudged  to  be  a  good  performance  of  the 
condition,  no  place  being  appointed  for  delivering  it,  and  the  defendant  might 
not  be  able  to  find  the  plaiuliff,  and  Ihey  relied  on  Taw's  caae.  This,  there- 
fere  was  a  confirmation,  at  a  distance  of  twenty -eight  yean,  of  Taw  v.  Bury; 
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pleted,  and  should  then  be  retained  by  the  grantor  by  way  of 
security  till  payment.  This  was  the  creation  of  an  equitable 
lien  in  the  grantor ;  but  such  a  lien  or  equitable  mortgage 
cannot  be  set  up  at  law,  as  a  legal  estate. 

I  am,  therefore,  of  opinion,  that  the  plaintiff  ought  to  re- 
cover. 

Judgment  for  the  plaintiff. 


M.  Johnson  against  Caulkins. 

In  an  action  for  a  breach  of  a  promise  of  marriage,  the  defendant  was  allowed 
to  gtm  in  BTidence  in  fnitigation  of  damages,  the  licentious  condaet  of  the 
plaintiff,  without  any  Itmitation  as  to  the  time  he  made  the  promise  to  her, 
«r  to  the  period  of  the  proposed  marriage. 

la  sock  a  case,  it  is  not  necessary  for  the  (female)  plaintiff  to  prove  a  pre- 
vious offer  to  marry  the  defendant. 

This  was  an  action  on  a  promise  of  marriage.  Plea  the 
general  issue.  The  cause  was  tried  before  Mr.  Chief  Justice 
Lansing,  at  the  last  sittings  in  Albany.  The  promise  and 
breach  were  fully  proved;  and  it  appeared,. that  after  the 
promise,  to  wit,  on  the  9th  of  July,  1797,  the  defendant  left 

and  at  a  still  later  period  (33  Eliz.,)  it  was  again  confirmed  in  the  great  case 
of  BuiUr  V.  Baker,  3  Co.  26  6.  Lord  Coke  explains  this  point  very  satisfac- 
torily. *  If  A.  make  a&  obligation  to  B.,  and  deliver  it  to  C.  to  the  use  of  B., 
this  is  the  deed  of  A.  presently.  But  if  C.  offtr  it  to  B.,  there  B.  may  refuse 
it  in  pai$f  and  thereby  the  obligation  will  lose  its  force ;  (but,  perhaps,  in  such 
case,  A.  in  an  action  brought  on  this  obligation  cannot  plead  non  est  factum, 
because  it  was  once  His  deed,)  and  therewith  agrees  Hil.  1  Eliz.  Taw*$  case, 
S.  P.  Bro.  Ab.  Donee,  pi.  29.  8  Vin.  488.  The  same  law  of  a  gift  of  goods 
and  chattels,  if  the  deed  be  delivered  to  the  use  of  the  donee,  the  goods  and 
chattels  are  in  the  donee  presently,  before  notice  or  agreement ;  but  the  donee 
may  make  refusal  in  pais,  and  by  that  the  property  and  interest  will  be  di- 
Tested,  and  such  disagreement  need  not  be  in  a  court  of  record.  Note,  reader, 
by  this  resolution  you  will  not  be  led  into  error  by  certain  opinions  delivered 
by  the  way  and  without  premeditation,  in  7  fid.  4,  7,  dus.,  and  other  books 
MUr:  (Gould,  J.,  cites  this  doctrine,  Saik.  301,  in  Wankford  v.  Wankford,)** 
Per  Bayley,  J.,  in  Dot  d.  Gamoru  Y,.Knighi,  5  Barn.  &  Cress.  671.  S.  C. 
8  Dowl.  Sl  Ryl.  348.  See  also'' the  observations  of  Chancellor  Kent  upon  the 
cases  of  Taw  v.  Bitry,  ut  supra,  Alford  and  Lta^s  case,  id.  4  Comm  455, 
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the  town  of  Troy,  where  both  parties  resided,  and 
[•117]  'went  to  the  West  Indies;  that  shortly  after  his  de- 
parture, the  plaintiff  was  discovered  to  be  in  a  state 
of  pregnancy,  and  was  delivered  of  a  child  on  the  4th  April, 
1798 ;  that  the  defendant  returned  to  Troy,  in  the  month  of 
June,  1798,  when  he  acknowledged  the  child  to  be  his ;  that 
he  again  left  Troy  in  July  of  the  same  year,  and  went  to 
New  London,  for  five  or  six  weeks,  having  previously  agreed 
to  be  married  to  the  plaintiff  on  his  return. 

The  defendant  offered  testimony  to  prove  licentious  con* 
duct  in  the  plaintiff  with  other  persons,  and  her  general  re- 
putation subsequent  to  July,  1798,  which  was  objected  to  by 
the  plaintiff,  and  overruled  by  the  judge.  The  defendant 
was,  however,  permitted  to  give  evidence  of  her  conduct 
and  reputation  previous  to  the  expiration  of  the  six  weeks 
after  he  left  Troy,  in  July,  1798,  when  it  was  agreed  that 
the  marriage  should  take  place  ;  but  no  proof  applicable  to 
her  subsequent  character  or  conduct  was  admitted.  The 
defendant  then  gave  evidence  to  show,  that  the  plaintiff's 
character  as  to  sobriety  and  virtue  before  that  period  was 
not  good,  which  was  opposed  by  proof  on  the  part  of  the 
plaintiff,  and  the  weight  of  evidence  in  this  respect  was  in 
favor  of  the  plaintiff. 

A  verdict  was  found  for  the  plaintiff,  for  1000  dollars  da- 
mages. The  defendant  applied  for  a  new  trial,  on  the 
ground  that  he  ought  to  have  been  permitted  to  prove  other 
acts  of  licentiousness  in  the  plaintiff,  and  her  general  cha- 
racter, without  being  restrained  to  the  period  above  men- 
tioned. 

Bliss,  for  the  plaintiff. 

Woodwarth,  for  the  defendant. 

Benson,  J.  I  am  of  opinion,  that  with  a  view  to  the 
question  of  damages,  the  defendant  ought  to  have  been  per- 
mitted to  show  licentious  conduct  in  the  plaintiff,  and  her  ' 
general  character  as  to  sobriety  and  virtue,  without  any  limi- 
tation of  time.  The  object  of  this  action  is  not  merely  a  com- 
pensation for  the  immediate  injury  sustained,  but  damages 
for  the  loss  of  reputation.     This  must  necessarily  depend 
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OD  the  general  conduct  of  the  party  *subsequent  [*118] 
to,  as  yrell  as  previous  to  the  injury  complained  of, 
and  the  damages  to  be  recovered,  as  in  actions  for  defama- 
tion, ought  to  be  regulated  by  all  the  circumstances  of  the 
case.  The  proof  of  reputation  cannot  depend  on  time ;  it  is 
a  question  which  is  general  in  its  nature,  and  the  inquiry  re- 
specting it,  when  material,  must  be  general.(a} 

Radcliff,  J.,    Kent,  J.  and  Lewis,  J.  concurred. 

Lansing,  Ch.  J.  dissented.  The  substance  of  his  opinion 
was  as  follows :  It  is  not  denied  that  an  inquiry  into  the  ge- 
neral conduct  and  character  of  the  plaintiff  was  proper.  My 
impression  was,  that  the  instant  the  defendant  had  decidedly 
abandoned  the  plaintiff,  which  was  to  be  collected  from  his 
absenting  himself  contrary  to  his  agreement,  he  precluded 
himself  from  any  interest  in  her  character  or  conduct ;  and 
that  the  inquiries  ought,  therefore,  to  he  restricted  to  that 
period.  If  proof  had  not  been  given  that  the  plaintiff  had 
declared,  that  she  expected  the  defendant's  return  in  five  or 
six  weeks,  1  should,  on  this  principle,  have  restricted  the  de- 
fendant to  the  time  he  left  Troy,  unless  he  could  have  shown 
that  he  left  it  animo  revertendi. 

The  damages  are,  in  every  instance  of  vindictive  actions, 
presumed  to  be  regulated  by  the  nature  of  the  injury  receiv- 
ed, and  that  complained  of  by  the  plaintiff  is  one  of  the  deepest 
dye. 

The  defendant  ought  not  to  be  permitted  to  avail  himself 
of  subsequent  circumstances,  which  his  own  abandoned  con- 
duct might  have  produced. 

(a)  The  doctrine  of  this  case  is  affirmed  in  Willard  ▼.  Stone,  7  Cowen, 
22.  See  Palmer  ▼.  Andrewe^  7  Wend.  142,  and  also,  Boynton  v.  Kellogg^  3 
Mass.  R.  189.  In  this  case,  Sedgwick,  J.  decided :  1.  That  if  the  woman 
was  of  had  character  at  the  time  of  the  contract,  and  that  was  nnknown  to 
the  defendant,  the  yerdict  onght  to  be  in  his  favor:  2.  That  if  the  plaintiff 
after  the  promise,  had  prostituted  her  person  to  any  person  other  than  the  de- 
fendant, she  thereby  discharged  the  defendant:  3.  That  if  her  conduct  was 
improperly  indelicate,  althoogh  not  criminal  before  the  promise,  and  it  was 
unknown  to  the  defendant,  it  onght  to  be  considered  in  mitigation  of  damages : 
4.  That,  if  such  was  her  conduct  after  the  promise,  it  was  proper  in  the  sam» 
view  for  the  consideration  of  the  jury. 
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With  respect  to  the  particular  case  now  under  considera- 
tion, there  are  some  reasons  to  question  the  respectability  of 
the  plaintiff's  character,  and  some  that  operate  very  forcibly 
in  her  favor. 

[Here  the  chief  justice  recapitulated  the  facts  as  proved  at 
the  trial.] 

Under  this  view,  if  the  principles  to  govern  this  case  were 
now  to  be  fixed,  without  being  influenced  by  authority, 
I  should  doubt  whether  the  defendant  ought  to  be 
{*119]  *permitted  to  question  the  plaintiff's  general  reputa- 
tion at  all,  and  whether  he  ought  not  to  have  been 
strictly  limited  to  such  particular  instances  of  intemperance, 
incontinence,  or  imprudence,  not  the  objects  of  general  ob- 
servation, as  would  excuse  his  gross  violation  of  a  deliberate 
contract  entered  into  under  circumstances  which  irresistibly 
imposed  upon  him  a  knowledge  of  her  general  conduct  and 
character. 

Something  was  said  respecting  the  damages,  which  were 
alleged  to  be  excessive.  The  jury  are  the  proper  judges  of 
the  damages,  and  though  I  am  not  prepared  to  say,  that  there 
is  no  case,  however  outrageous  in  actions  of  this  kind,  in 
which  the  court  will  not  interpose  to  correct  a  verdict  on  that 
ground,  I  think  it  ought  certainly  never  to  be  done,  unless 
the  inequality  between  the  injury  and  compensation  is  ex- 
treme. 1  am  not  perfectly  satisfied  with  the  verdict ;  I  thiuk 
less  damages  would  have  been  nearer  the  line  of  just  retribu- 
tion ;  but  considering  all  the  circumstances,  I  do  not  think 
them  extravagant. 

Upon  the  whole,  on  this  point  I  am  against  a  new  trial. 

Another  point  has  been  raised.  It  has  been  said,  that  the 
plaintiff  did  not  show  an  offer  of  marriage  on  her  part.  We 
are  all  of  opinion,  that  there  is  no  ground  for  this  objection, 
the  defendant  having  put  it  out  of  the  plaintiff's  power  to 
make  the  offer,  by  absconding.  It  cannot,  therefore,  be  ne- 
cessary to  inquire,  whether  it  is  imposed  on  the  plaintiff  in 
cases  of  this  kind,  generally  to  prove  such  an  offer. 

Benson,  J.  added  on  the  last  point,  in  which  the  rest  of 
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the  court  concurred,  that  a  tender  of  marriage  was  unneces* 
sary. 

New  trial  granted. 


*Gahn  &  MuMPORD  against  Broome.       [*120] 

la  «n  action  on  an  open  poUcy  of  inBorance  on  goods  at  and  from  Baltimore 
to  the  Havana,  the  insured  recovered  for  a  total  low  ;  and  it  wai  held,  that 
the  plaintiflb  were  entitled  to  recover  the  invoice  price  of  the  goods,  with- 
out any  dednctioa  for  the  drawback  allowed  on  exportation.(a; 

This  was  an  action  on  a  policy  of  insurance  upon  the  car- 
go of  the  American  ship  M'Gilva,  Driscoll,  master,  at  and 
from  Baltimore  to  the  Havana,  warranted  American  proper- 
ty. It  was  an  open  policy,  and  subscribed  by  the  defendant, 
for  7000  dollars,  at  a  premium  of  10  per  cent.  The  plain- 
tiffs declared  for  a  total  loss  by  the  perils  of  the  sea. 

On  the  trial  before  Mr.  Justice  KerU^  at  the  last  March  cir- 
cuit, in  the  city  of  New  York,  the  policy  was  admitted,  and 
it  was  also  admitted  that  the  ship  sailed  on  the  voyage  in- 
sured, laden  with  11,214  bushels  of  salt,  the  property  of  the 
master,  Driscoll,  who  was  an  American,  and  for  whose  bene- 
fit the  insurance  was  effected ;  that  at  the  time  of  effecting 
the  insurance,  the  plaintiffs  delivered  to  the  defendant  an  ac- 
count of  the  salt,  stating  the  price  at  which  it  had  been  pur- 
chased, with  the  charges  thereon,  and  the  premium  of  insu- 
rance proposed  to  be  given,  making  in  the  aggregate,  the 
sum  of  6908  dollars,  and  18  cents,  as  the  interest  intended 
to  be  insured,  and  which  was  thereupon  insured,  as  being 
worth  7000  dollars ;  that  the  salt  was  wholly  lo$t,  as  stated 
in  the  declaration ;  that  notice  of  the  loss  was  given  on  the 
27th  June,  1798,  and  proof  thereof,  and  of  the  interest  of  the 
assured,  and  an  abandonment  were  at  the  same  time  duly 
made  to  the  defendant. 

It  was  further  admitted,  that  the  owner  of  the  salt  was  en- 

(a)  Mxniurn  j-  Champlin  v.  Columbian  Ins.  Co.  10  Johns.  75. 
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titled  to  a  drawback  of  3183  dollars,  on  exportation,  for 
which  a  debenture  was  given  by  the  collector  of  the  port  of 
Baltimore,  but  at  the  time  of  receiving  the  debenture,  Dris- 
coll,  the  owner,  was  obliged  to  give  a  bond  with  sufficient 
sureties  to  the  collector,  in  double  the  amount  of  the  draw- 
back, conditioned  to  produce  to  the  collector  certain  proofs  of 
the  delivery  of  the  said  salt  at  some  place  without  the 
[*121  J  United  States,  as  by  law  required  ;  that  'these  proofs 
were  necessary  to  be  made  within  one  year  from  the 
date  of  the  bond ;  but  that  in  case  of  loss  by  the  dangers  of 
the  sea,  or  by  capture,  other  proofs  were  allowed  to  be  sub- 
stituted, to  procure  a  discharge  of  the  bond ;  that  such  proofs 
had  been  supplied,  and  the  bond  was  cancelled ;  and  that 
Driscoll  had  received  the  amount  of  the  debenture. 

A  verdict  was  taken  for  a  total  loss,  on  the  sum  insured, 
subject  to  the  opinion  of  the  court,  whether  the  plaintiffs  were 
entitled  to  recover  the  full  price  of  the  goods  without  deduct- 
ing the  amount  of  the  debenture,  and  if  not,  that  the  verdict 
should  be  reduced  accordingly. 

S.  Jones,  jun.  for  the  plaintiff,  insisted  that  they  were  en- 
titled to  recover  the  full  price  of  the  goods  at  the  place  of  ex- 
portation, which  was  the  sum  subscribed  by  the  defendant. 
The  drawback  did  not  constitute  a  part  of  the  price  in  the 
market  here,  but  was  intended  as  a  bounty  to  the  merchant, 
and,  therefore,  ou^ht  not  to  operate  in  favor  of  the  insurer,  to 
diminish  his  responsibility. 

B,  Livingston,  for  the  defendant.  On  an  open  policy  the 
prime  cost  of  the  goods  is  the  sum  to  be  recovered.  The 
amount  of  the  debenture  was  a  certain  deduction,  which  the 
owner  was  at  all  events  entitled  to  receive  from  the  govern- 
ment, and  so  far  diminish  the  value  to  the  insurer.  The 
owner,  therefore,  had  no  interest  to  be  insured  equal  to  the 
sum  in  the  policy.  The  real  price  or  value  was  that  sum, 
deducting  the  debenture.  If  more  were  allowed,  the  assured 
instead  of  obtaining  an  indemnity  merely,  which  is  the  sole 
object  of  the  contract,  would  gain  by  the  event,  which  would 
afford  a  strong  temptation  to  fraud. 

Lansing,  Ch.  J.  delivered  the  opinion  of  the  court     The 
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general  rule  is  settled  and  admitted,  that  in  an  open  policy, 
the  invoice  price  is  the  value  which,  upon  a  total  loss,  the 
insured  is  entitled  to  recover.(a)  The  defendant  contends, 
that  on  account  of  the  drawback,  this  case  ought  to  form  an 
exception  to  the  rule. 

*The  drawback  is  intended  as  a  benefit  to  the  mer-    [*122] 
chant,  on  the  exportation  of  certain  goods,  and  not  for 
the  advantage  of  the  assurer ;  and  although  it  may  enter 
into  the  estimate  of  the  value  of  goods,  with  a  view  to  expor- 
tation, it  is  no  part  of  their  actual  price  in  the  market  here. 

The  invoice  price  has  been  adopted,  as  affording  not  only 
an  equitable  but  a  certain  rule,  not  influenced  by  the  fluctua- 
tions of  value,  which  subsequent  circumstances  may  produce. 
If  the  drawback  were  also  certain,  and  in  every  event  paya* 
ble  to  the  shipper,  the  exception  in  this  case  would  seem  to 
be  reasonable ;  but  that  is  not  the  fact.    To  entitle  the  goods 

(a)  The  actaal  or  market  value  at  the  port  of  departure,  may  firequenUy  be 
difierent  from  the  invoice  price  or  prime  coet,  and  when  that  happens  or  can 
be  ascertained,  it  ia  to  be  preferred.  Snell  et  aL  ▼.  Delaware  Int,  Co,  4 
DaUae,  4S0 ;  S.  C.  1  Wash.  C.  C.  R.  509.  Carwon  v.  Marine  Int,  Co,  9  id.  468. 
3  Kent's  Comm.  336.  It  seems  that  in  estimating  a  total  loss  on  an  open  po- 
licy of  insurance,  the  value  of  the  goods  at  the  outset  or  eommenoemenit  of 
the  risk  with  the  usual  charges,  is  what  the  insurer  ought  to  pay ;  and  that  the 
prime  cost  is  generally  the  safest  afld  best  rule  of  ascertaining  such  value  ; 
especially  where  the  goods  are  purchased  for  exportation.  Le  Roy  v.  United 
Ins.  Co,  7  Johns.  R.  343.  In  thii  case,  the  goods  consisting  of  hides  were  in- 
voiced at  twelve  cents  per  pound,  being  the  value  thereof  exclusive  of  charges ; 
the  price  paid  by  the  plaintifis,  was  ten  cents  per  ponnd,  and  the  court  thought 
that  in  computing  the  loss,  the  hides'  must  be  estimated  at  the  coet  price. 
S.  P.  Mintnrn  v.  Columhian  Ina.  Co,  10  Johns.  R.  75.  Manhall  on  Ins.  631. 
Lewie  V.  Rueker,  3  Burr.  1167,11 70.  See  the  rule  laid  down  by  Lord  Ellen- 
borough,  in  Ueher  v.  Nohle,  12  East,  639,  646.  Stevene  v.  Columbian  Ine. 
Co.  3  Caines'  R.  Ati,  47,  per  Thompeon,  J.  Bat  in  Coffin  v.  The  Newhuryport 
M.  Ine.  Co,  9  Mass.  R.  436,  where  the  risk  on  cotton  was  to  oonmience 
at  the  Isle  of  France,  and  it  was  invoiced  at  the  value,  there,  which  was 
more  than  the  cost  to  the  assured  ;  the  court  held,  that  the  interest  was  to 
be  estimated  according  to  the  invoice.  In  South  Carolina,  it  is  stated  to  be 
an  invariable  rule,  that  the  loss  must  be  calculated  according  to  the  prime 
cost,  adding  all  duties  and  expenses,  and  the  premium  of  insurance.  Bailey 
V.  South  Carolina  Ine.  Co.  1  Tr.  Con.  R.  381.  Emerigon  (tom.  1,  p.  361,) 
says  the  actual  cost  is  the  rule,  though  the  goods  have  fallen  since  the  pur- 
chase. 

ToL.  I.  19 
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to  drawback,  they  cannot  be  relanded  within  the  United 
States,  and  the  shipper  is  obliged  to  give  security  that  they 
shall  not  be  relanded.  The  drawliack  is,  therefor^,  contin- 
gent, and  in  the  case  of  relanding  by  &arra/rjr,  the  assured 
would  not  only  lose  the  amount  of  the  drawback,  but  be  ex- 
posed to  inconvenience  and  additional  loss  on  account  of  the 
security.  Against  the  risk  of  barratry  be  would  surely  be 
unprotected ;  and  yet,  that  is  a  risk  within  the  express  terms 
of  the  policy,  and  for  which  the  assurer  has  received  his  pre- 
mium. 

To  permit  the  drawback  to  reduce  the  value  to  be  recov- 
ered would,  therefore,  confer  a  benefit  on  the  insurer,  and  im- 
pose on  the  insured  a  burthen  and  a  risk  without  an  indem- 
nity, a  burthen  by  giving  the  security,  and  a  risk  in  the  case 
of  barratry^  as  has  been  mentioned.    * 

The  plaintiffs  may  be  gainers  by  the  event,  and  tempta- 
tions to  fraud  may  in  some  cases  exist ;  but  we  cannot  depart 
from  the  sense  of  the  contract,  and  the  rule  which  has  been 
long  established. 

Jqdgment  for  the  plaintiff. 


[•123]  •Wilde  against  Cantillon. 

A  tenant  at  snfleraDce,  cannot  maintain  an  action  of  trespan  aj^insl  hie 
lancllord.(a) 

This  was  an  action  of  trespass  qtuire  clausum /regit.  &c. 
turning  the  plaintiff  out  of  possession,  and  reaping  and 
carrying  away  a  crop  of  wheat,  and  other  injuries.  Plea, 
the  general  issue. 

The  cause  .was  tried  before  Mr.  Justice  Lewis,  at  the  last 
September  circuit,  in  the  county  of  Ulster.    It  appeared  in 

[a)  Hyatt  ▼.  Wood,  4  Johne.  R.  150,  and  eee  Roaeoe  on  Actions  rel.  to 
Real  Property,  665,  and  references.  Upon  the  general  principle,  that  where 
a  plaintiff  has  no  interest  or  property  in  the  soil  and  no  ezclosiTe  poesesnon, 
trespass,  q.  c.  f.  will  not  lie.  Bro.  Ab.  Tresp.  174.  Welden  v.  BridgewatfTf 
Cro.  Eliz.  431.     WiUon  v.  Mackreth,  3  Burr.  1824. 
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evideoce  that  on  the  13th  May,  1797,  eight  persons  entered 
the  house  occupied  by  the  plaintiff,  in  the  town  of  New  PaltZf 
in  said  county,  who  tore  down  a  part  of  it,  turned  him  out 
of  possession,  and  carried  his  effects  into  the  public  highway, 
aud  put  one  Samuel  Buchanan  into  possession  of  the 
house,  and  of  a  farm  which  the  plaintiff  had  occupied 
with  it,  whereby  the  plaintiff  lost  his  crop,  as  stated  in 
the  declaration,  whieh  was  gathered  by  Buchanan;  that 
Buchanan  afterwards  held  the  premises  as  a  tenant  under 
the  defendant,  and  that  the  defendant  in  a  conversation  with 
others,  claimed  the  house  and  farm  to  be  his  property,  and 
said  that  he  had  obtained  the  possession  and  would  keep  it. 

On  the  part  of  the  defendant  it  appeared,  that  the  plaintiff 
had  possessed  the  house  and  farm  as  a  tenant  to  the  defendant, 
under  a  parol  demise  for  three  years ;  that  the  term  had 
expired  previous  to  the  injury  complained  of,  and  that  the 
plaintiff  had  held  over,  and  attorned  to  a  stranger;  that  the 
defendant  told  the  plaintiff,  in  the  winter  preceding,  that 
he  had  let  the  farm  to  another  person,  and  that  the  plaintiff 
could  not  have  it  again. 

It  also  appeared,  that  the  plaintiff  in  a  conversation  with 
Buchanan,  inquired  of  him  if  he  had  taken  the  farm  from 
the  defendant,  and  that  he  answered  he  had  thought  of  it, 
and  asked  the  plaintiff  whether  he  would  give  up  the  posses- 
sion, to  which  the  plaintiff  replied,  that  he  would  deliver  it 
up  at  any  time,  but  wished  to  be  permitted  to  remain  until  he 
had  gathered  his  crop,  and  finished  the  fence  which  he  had 
contracted  with  the  defendant  to  erect  To  this 
Buchanan  consented,  observing,  that  he  *was  a  single  [*124] 
man,  and  could  in  the  mean  time  live  with  the 
plaintiff. 

The  counsel  for  the  defendant  moved  for  a  nonsuit,  on  the 
ground,  that  the  defendant  was  justifiable  in  putting  the 
plaintiff  out  of  possession,  and  that  the  plaintiff  could  not 
maintain  this  action  ;  but  the  motion  was  overruled  by  the 
judge,  and  the  cause  submitted  to  the  jury,  with  a  direction 
as  to  the  crop  of  wheat,  that  the  plaintiff  was  not  entitled  to 
recover,  unless  from  the  evidence  they  were  satisfied  that  he 
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had  a  right  to  remaiu  oa  the  premises,  and  to  cut  and  take 
away  the  crop,  in  consequence  of  bis  agreement  with  Bucha- 
nan, as  the  tenant  of  the  defendant. 

The  jury  found  a  verdict  for  the  plaintiff,  for  81  dollars 
damages.  At  the  last  term  a  motion  was  made  on  the  part 
of  the  defendant  for  a  new  trial,  on  two  grounds. 

Ist.  That  the  plaintiff,  after  the  expiration  of  the  parol 
lease,  was  tenant  at  sufferance  to  the  defendant,  and  as  such 
could  not  maintain  an  action  of  trespass  against  his  landlord . 

2d.  That  in  relation  to  the  crop,  nothing  had  appeared  in 
evidence  to  authorize  a  recovery  against  the  defendant. 

S.  Smith,  for  the  plaintiff. 

Emotty  for  the  defendant. 

Lansing,  Ch.  J.  delivered  the  opinion  of  the  court.  The 
first  objection  in  our  opinion  is  decisive.  After  the  expiration 
of  the  term,  the  plaintiff  became  a  tenant  at  sufferance  to  the 
defendant,  and  his  attornment  to  a  stranger  was  void  by  the 
statute.  The  manner  in  which  he  was  dispossessed  was 
violent,  and  ought  not  to  be  countenanced ;  but  he  cannot 
have  a  remedy  in  this  action.  A  mere  tenant  at  sufferance 
cannot  maintain  tresspass  against  his  landlord ;  (6  Bae.  162,) 
as  against  him  he  has  no  legal  right  of  possession,  on  which 
to  found  this  action.  The  plaintiff's  title  to  recover  is, 
therefore,  radically  defective ;  and  on  this  ground  we  think 
the  verdict  ought  to  be  set  aside. 

Radcliff,  J.  having  formerly  been  concerned,  as  counsel 
in  the  .cause,  gave  no  opinion. 

Rule  granted. 
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*Jack80N,  ex  detn.  Bronck,  against  Crtsler.    [*125] 

In  an  action  of  ejectment,  it  wbb  held,  that  an  actual  entry  waa  not  necea- 
my  in  any  caae,  except  to  avoid  a  fine. 

Where  B.,  the  leoor  of  the  plaintiff,  granted  a  tract  of  land  to  H.  in  fee, 
"  apon  condition,  nevertheleae,  that  the  said  H.,  his  heirs  and  aasigne,  ehoald 
maintaui  B.  and  hie  wife  in  a  anitahle  manner  daring  their  natural  livee, 
and  riionld  aleo  pay  the  debts  of  B. ;  and  in' default  of  which,  it  should  be 
lawful  for  the  leaser  to  re-enter,  4ms.  ;  and  H.  aAerwarda  conveyed  part 
of  the  tract  to  the  defendant,  and  B.  made  no  objection  to  the  deed,  though 
he  knew  of  it  before  it  waa  executed,  but  continued  with  his  family  to  reside 
on  the  reeidue  of  the  tract 

In  an  action  of  ejectment  for  breach  of  the  condition,  it  was  held,  that  no 
parol  aasent,  or  silent  acquiescence,  will  destroy  the  eflbct  of  a  condition 
contained  in  a  deed  or  amount  to  a  waiver  of  the  forfeiture.(a) 

This  was  an  action  of  ejectment,  brought  to  recover  cer- 
tain premises  in  the  possession  of  the  defendant,  situate  in 
the  town  of  Bethlehem,  in  the  county  of  Albany. 

The  cause  was  tried  before  Mr.  Justice  Benson,  at  the  last 
sittings  in  Albany.  It  appeared  that  the  lessor  of  the 
plaintiff  by  a  deed,  bearing  date  the  3d  May,  1795,  granted  a 
tract  of  land,  including  the  premises,  to  Uendrick  Bronck 
in  fee,  ^'  upon  condition,  nevertheless,  that  the  said  Heudrick 
Bronck,  his  heirs  and  assigns,  should  maintain  the  lessor  of 
the  plaintiff  and  his  wife  in  a  suitable  manner,  during  their 
uatnral  lives,  and  should  also  pay  the  debts  of  the  lessor,  and 
in  default  of  which  it  should  be  lawful  for  the  lessor  to  re- 
enter," &c.  H.  Bronck  afterwards  conveyed  the  premises  to 
the  defendant ;  and  this  action  was  brought  upon  a  forfeiture 
of  the  condition  above  mentioned. 

It  further  appeared,  that  the  sale  to  the  defendant  was 
made  by  H.  Bronck,  for  the  purpose  of  enabling  him  to 
discharge  the  debts  of  the  lessor  of  the  plaintiff,  who  agreed 
with  him  as  to  the  propriety  of  a  sale  of  part  of  the  tract 
for  that  purpose,  but  objected  to  the  sale  of  the  particular 
quantity  or  parcel  actually  conveyed  to  the  defendant.  The 
agreement  between  H.  Bronck  and  the  defendant  for  the 

(ff)  Gray  v.  Blanehard,  8  Pick.  284  ;  and  by  Parker,  Ch  J.atS92. 
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8ale  of  the  premises  was,  however,  completed,  and  carried 
into  effect ;  and  the  lessor  being  apprised  of  it  before  the 
execution  of  the  deed  to  the  defendsmt,  did  not  express  any 
objection  to  it ;  but  continued  with  his  family  to  reside  on 
the  residue  of  the  tract. 

The  weight  of  evidence  as  to  the  performance  of  that  part 
of  the  condition  which  related  to  the  maintenance  of  the 
lessor  of  the  plaintiff  and  his  wife  was  conceded  to  be  against 
the  defendant ;  but  no  actual  entry  into  the  premises  for  the 
forfeiture  was  shown  on  the  part  of  the  lessor  of  the  plaintiff. 
A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 

of  the  court  on  the  whole  case. 
[*126]        *0a  the  argument  two  questions  were  made  ;  1. 
Whether  an  actual  entry  was  necessary  to  be  shown, 
in  order  to  entitle  the  plaintiff  to  recover. 

2.  If  not,  whether  the  lessor,  having  previously  assented 
to  and  acquiesced  in  the  sale  made  to  the  defendant,  (which 
was  contended  to  be  the  result  of  the  evidence,)  was  not 
thereby  precluded  from  a  recovery. 

Emotty  for  the  plaintiff. 

Spencer^  for  the  defendant. 

Per  Curiam*  As  to  the  first  point,  there  was  formerly 
much  contrariety  in  the  cases  on  this  subject ;  but  it  seems 
to  be  settled  by  repeated  decisions,  (2  Ld.  Raym.  750 ;  1 
Salk.  250;  S.  0.  1  Vent.  248;  2  Vent.  332;  3  Burr.  1897; 
Doug.  486,)  for  near  a  century,  that  the  confession  of  lease, 
entry,  and  ouster,  is  sufficient  to  maintain  an  ejectment  for 
a  condition  broken,  and  that  an  actual  entry  is  not  necessary 
to  be  shown  in  any  case,  except  to  avoid  a  fine. 

As  to  the  second  point,  it  does  not  appear  that  any  fraud 
or  concealment  was  practised  by  the  lessor  of  the  plaintiff  to 
entrap  the  defendant.  The  rule  of  caveat  emptor^  therefore, 
applies.  It  was  incumbent  on  the  defendant  to  examine  the 
title.  The  consent  of  the  lessor  if  proved,  was  ineffectual, 
unless  he  actually  relinquished  his  right.  No  parol  assent 
or  silent  acquiescence  cau  destroy  the  effect  of  an  express 
condition  contained  in  a  deAd.(a)     (Shep.  Touch.   117.) 

(«)  But  in  Ckalkh^  v.  ChMer,  1  Conn.  R.  79,  where  land  wm  conveyed  on 
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l^e  conditioD,  therefore,  accompanied  the  lands  in  the  hands 
of  the  defendant  and  subjected  him  to  the  forfeiture. 

In  some  cases,  particular  acts  may  waive  a  forfeiture  by 
affirming  the  continuance  of  an  estate,  after  a  condition  bro- 
ken ;  but  these  are  acts  done  by  the  grantor  or  lessor,  after  a 
forfeiture  accrued,  and  for  his  benefit.  No  parol  assent  will 
amount  to  such  a  waiver. 

Judgment  for  the  plaintiff. 


•Conroe  against  Birdsall.  [•127] 

Ail  deeds  of  an  infant  which  do  not  take  effect  by  delivery  of  his  hand  are 

merely  void,  and  all  such  as  do  take  effect  by  delivery  of  hie  hand  are  Toid- 

aUe. 
Though  an  infant  at  the  time  of  making  a  bond,  fraudulently  alleged  that  he 

was  of  foil  age,  yet  the  bond  was  neyertheleoi,  held  to  be  voidable  at  his 

election. 

This  was  an  action  of  debt  on  a  bond.  The  defendant 
pleaded  infancy  at  the  time  of  executing  the  bond,  to  which 
the  plaintiff  replied,  and  issue  was  taken  on  that  fact.  The 
cause  was  tried  before  Mr.  Justice  Levns,  at  the  last  Duchess 
circuit,  when  the  defendant  supported  his  plea  by  proving, 
that  at  the  time  of  giving  the  bond,  he  was  no  more  than  20 
years  and  some  months  old.  The  plaintiff  then  offered  to 
prove,  that  at  the  time  of  giving  the  bond  and  before  its  ex- 
ecution, and  in  order  to  avoid  any  doubt  on  this  point,  the 
defendant  was  asked  by  the  plaintiff's  agent  who  took  the 
bond,  whether  he  was  of  age,  and  he  alleged  that  he  was  of 
full  age;  and,  that,  thereupon  the  bond  was  taken.  This 
evidence  was  objected  to,  but  admitted.    A  verdict  was  found 

condition  of  paying  a  certain  annuity,  and  after  a  failure  to  pay,  the  annuitant 
accepted  the  annnity,  the  forfeiture  was  held  to  be  waived,  and  once  waived, 
could  not  afterwards  be  claimed.  See  also  7  Conn.  R.  45 ;  Willard  v.  Henry, 
3  N.  H.  R.  190  ;  Cwm  v.  Brickett,  id.  163  ;  and  per  Sutherland,  J.,  3  Cowen, 
230. 
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for  the  plaintiff,  subject  to  the  opinion  of  the  court  on  the 
question,  whether  the  evidence  was  admissible. 

The  ground  on  which  the  evidence  was  contended  to  be 
proper  was,  that  the  act  of  the  infant  in  giving  the  bond,  was 
not  absolutely  void  but  voidable  only,  at  his  election ;  and 
that  he  was  guilty  of  deception  and  fraud  in  representing 
himself  to  be  of  age,  and  ought  not  to  be  permitted  to  avail 
himself  of  such  fraud. 

iS'.  Smithy  for  the  plaintiff. 

Spencer,  for  the  defendant. 

La nsing,  Ch.  J.  delivered  the  opinion  of  the  court.  There 
seems  to  be  some  obscurity  on  the  subject  of  the  different 
acts  of  an  infant,  which  of  them  shall  be  void  or  voidable 
only,  and  perhaps  the  best  rule  is  to  be  found  in  Perkins, 
(Perk.  12,)  which  was  adopted  by  the  court  of  king's  bench 
in  Zouch  V.  ParsonSf  (3  Burr.  1804,)  which  is,  that  all  deeds 
of  an  in&nt  which  do  not  take  effect  by  delivery  of  his  hand 
are  merely  void,  and  all  such  as  do  take  effect  by  delivery  of 
his  hand  are  voidable.  Th^  bond  in  this  instance  is  of  the 
latter  description,  and  is  voidable  only  at  his  election.(a) 
The  remaining  question  to  be  decided  is  whether 
[*128]  *under  the  circumstances  of  the  case,  he  ought  lo  be 
precluded  from  exercising  that  election. 

We  have  no  doubt  of  the  principle  adopted  by  the  judge 
at  the  trial,  that  the  disabilities  of  infants  are  intended  to  pro- 
tect them  from  injury  and  imposition,  and  not  to  aid  them  in 
practices  of  fraud  or  collusion ;  but  on  consideration,  we  are 
of  opinion,  that  its  applicatir  n  to  the  conduct  of  the  defen- 
dant in  the  case  before  us,  so  as  to  charge  him  with  this  debt 
would  tend  to  endanger  all  the  rights  of  infants,  and  ought 
not  to  be  admitted.  The  bond  in  this  case  must  be  support- 
ed in  totoy  or  not  at  all,  and  no  decision  can  be  found  which 
carries  the  doctrine  of  fraud  or  its  effects,  in  relation  to  in- 

(a)  UpoQ  the  general  rale  in  regard  to  the  voidable  character  of  the  detdt 
of  infanta;  GiUet  v.  StanUy,  1  Hill»  121.  Bool  v.  Mix,  17  Wend.  119. 
Jaekion  v.  Todd,  6  Johna.  R.  357.  WorcMter  v.  Eaton,  13  Maae.  R.  371. 
Booton  Bank  v.  Chamberlin,  15  id.  330.  Dearborn  v.  Eaotman,  4  N.  H.  R. 
441. 
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fants  at  common  law  to  this  extent.  The  cases  cited  (2  Eq. 
Ca.  Ab.  489  ;  9  Mod.  38  ;  9  Viner  Ab.  416 ;)  by  the  plaintiff 
are  of  a  different  description,  and  arose  in  a  court  of  equity 
which,  under  the  particular  circumstances,  was  enabled  to 
relieve  against  the  fraud  complained  of  without  prejudice  to 
the  other  rights  of  the  infants,  and  without  invading  the  ge- 
neral rules  of  law  established  in  their  favor. 

Attempts  to  shake  principles  which  have  been  sanctioned 
by  the  practice  of  ages  ought  to  be  well  considered,  before 
they  receive  the  countenance  of  a  court  of  justice.  If  an  al- 
legation like  the  present  were  ever  permitted  to  destroy  an 
infant's  right  of  avoiding  contracts,  not  one  in  a  hundred  of 
his  contracts,  would  be  placed  in  his  power  to  avoid,  for  no- 
thing would  be  easier  than  to  prevail  upon  the  in&nt  to  mako 
a  declaration  which  might  be  shown  as  evidence  of  deliberate 
imposition  on  his  part,  though  prompted  solely  by  the  person 
intended  to  be  benefited  by  it. 

When  a  question  of  infancy  arises,  and  the  infant  is  alleg- 
ed to  be  still  in  his  minority,  it  may  be  determined  by  in- 
spection ;  and  if  his  appearance  exhibits  a  sufficient  legal  cri- 
terion to  decide  the  question,  it  ought  also  to  be  considered 
as  sufficient  to  put  a  party  who  may  be  affected  by  it,  upon 
inquiry  from  a  different  and  competent  source,  and  if  he  dis- 
regarded so  obvious  a  precaution,  he  must  submit  to  the  le- 
gal consequences  of  his  unguarded  conduct. 

•Upon  the  whole  we  are  of  ppiqion,  that  the  evi-    [*129] 
dence  was  improper,  and  that  a  new  trial  ought  to 
be  awarded. 

New  trial  granted. 


Dole  against  Moulton  and  another. 

A  wammt  to  coofeaB  jodgment  on  a  bond  fpvtu.  by  a  prisoner,  and  another 
lo  Uie  aheriff,  for  the  liberties  of  the  prison,  waa  held  to  be  void. 

The  plaintiff  was  sheriff  of  the  county  of  Rensselaer,  and 
one  of  the  defendants,  his  prisoner,  in  execution  in  the  jail 
ToL.  1.  20 
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of  that  county.  The  prisoner,  in  order  t^  obtain  the  liber- 
ties of  the  jail,  together  with  the  other  defendant,  as  his 
surety,  entered  into  a  bond  to  the  plaintiff,  conditioned  that 
he  should  remain  a  faithful  prisoner,  d&c,  pursuant  to  the 
statute  regulating  the  liberties  of  jails.  [Laws  of  N.  Y.,  21 
Sess.  c.  91 ;  2  R  S.,  2d.  ed.,  352,  363,  ^  44,  46.]  The  sheriff 
at  the  same  time  took  a  warrant  from  the  defendants  di- 
rected to  any  attorney  to  confess  jtidgment  on  the  bond,  by 
virtue  of  which  a  judgment  was  entered  and  an  execution 
issued  thereon. 

It  was  moved  to  set  aside  the  judgment  and  execution 
on  the  ground  that  the  sheriff  had  no  authority  to  take  such 
warrant. 

Woodworthf  for  the  plaintiff. 

Troup,  for  the  defendant. 

Per  Curiam.  The  statute  does  not  authorize  the  sheriff 
to  take  such  a  warrant,  which  is  therefore  void^  If  permit- 
ted, it  might  be  employed  to  oppressive  purposes.  Let  the 
Judgment  and  execution  be  set  aside  with  costs. 


Oakley  c^ainat  Farrington. 

In  an  action  or  alander,  for  the  following^  words,  **  Sqatre  Oakley  ie  a  damned 
rogne,"  it  was  held  that  they  were  not  actionable,  it  not  appearing^  that  they 
were  spoken  of  him  in  his  official  capacity. 

This  was  an  action  of  slander.  The  plaintiff  in  the 
declaration  was  stated  to  be  a  justice  of  the  peace,  and  the 

slanderous  words  were  charged  to  have  been  spoken 
[•130]    of  him  •in  relation  to  his  office.    Among  others  the 

following  words  were  charged,  and  on  the  trial  be- 
fore Mr.  Justice  Benson,  at  the  last  Westchester  circuit,  were 
proved  to  have  been  spoken  by  the  defendant :  "  Squire 
Oakley  (meaning  the  plaintiff)  is  a  damned  rogue."  It  did 
not  appear  from  any  circumstance,  that  these  words  were 
spoken  of  the  plaintiff  in  his  official  capacity.    The  appella- 
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tioa  of  squire  was  intended  to  designate  him  merely,  and 
was  that  by  which  he  was  usually  distinguished  from  others 
of  the  same  surname  in  the  part  of  the  country  where  the 
parties  resided.  The  defendant  on  the  trial  moved  for  a  non- 
suity  on  the  ground  that  the  words  so  spoken  were  not  ac- 
tionable, which  motion  was  overruled  for  the  purpose  of 
taking  a  verdict  and  referring  the  question.  A  verdict  was 
accordingly  taken  for  the  plaintiff,  subject  to  the  opinion  of 
the  court;  and  it  was  agreed  if  that  opinion  should  be  against 
the  plaintiff,  that  a  nonsuit  should  be  entered. 

Cdemafij  for  the  plaintiff,  cited  the  case  of  Aston  v.  Bla- 
gravCf  I  Str.  616,  to  show  that  the  like  words  spoken  of  a 
magistrate  are  actionable. 

Woods,  contra. 

Per  Curiam.  These  words  spoken  of  a  common  person 
are  held  not  to  be  actionable.  Although,  in  this  case  they 
were  spoken  of  a  magistrate,  they  had  no  relation  to  his  offi- 
cial character  or  conduct.  They  are,  therefore,  not  more  ac- 
tionable than  if  he  was  not  in  office,  or  if  they  were  spoken 
of  any  other  individual  .(a) 

Judgment  of  nonsuit. 


Main  against  Prosser. 

A  jiMtice  of  the  peaoe  hat  no  jorudiction  of  an  action  for  a  maUdont  pnwo- 


In  error  on  certiorari  to  a  justice's  court. 

The  principal  error  assigned  was  that  the  suit  before  the 

(a)  Words  may  be  actionable  with  regard  to  magifltratea»  or  other  public  offi- 
cen,  tSat  would  not  be  so  if  spoken  of  any  prirate  indiridual ;  Steph.  N.  P., 
3555.  Thus,  charging  that  a  justice  of  thtf  peace  is  "  a  Jacobite,  and  for 
bringing  in  the  Prince  of  Wales  and  popery  to  the  destoying  of  our  nation," 
Prince  y.  Howe,  1  Bro.  P.  C,  64.,  or  **  a  rascal,  a  yillain,  and  a  liar,"  AeUm  y. 
Blagrtme,  Str.,  617 ;  3  Ld.  Raym.,  1369,  or  that  "be  lacks  capacity  as  a 
judge,"  or  <*  has  abandoned  the  common  principles  of  truth,"  Robbine  y.  Tread- 
wmy,  3  J.  J.  Marsh.  540,  has  been  held  actionable  per  ee,  when  spoken  of  these 
officers  in  their  official  capacity. 
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justice  was  an  actioo  in  the  case  for  a  malicious  prosecu* 

tion. 
[*131]  *  Woodwarthj  for  the  plaintiff. 
JUggSf  for  the  defendant. 
Per  Curiam.  We  are  of  opinion  that  the  justice  had  no 
jurisdiction.  The  principles  of  the  action  for  a  malicious 
prosecution,  involve  delicate  and  important  questions,  affect- 
ing the  administration  of  public  justice,  as  well  as  the  rights 
of  individuals.  The  action  must  frequently  relate  to  pro- 
ceedings in  another  court,  and  would  require  the  justice  in- 
cidentally to  review  the  conduct  of  superior  tribunals*  The 
exercise  of  such  a  power  would  be  inconvenient,  and  could 
not  hav^  been  intended  by  the  general  terms  of  Uie  act  from 
which  he  derives  his  authority ;  and,  therefore,  according  to 
the  case  of  Alway  v.  BurrowSy  (Doug.  263,)  an  exception 
to  his  jurisdiction  may  well  be  implied  from  the  nature  and 
reason  of  the  thing.  The  legislature  seem  to  have  had 
this  exception  in  view,  when  by  the  4th  sec.  of  the  act 
concerning  costs,  they  permitted  the  plaintiff,  in  an  action 
for  a  malicious  prosecution  brought  in  another  court  to  re- 
cover costs,  a  provision  net  generally  applicable  to  cases 
which  are  subject  to  the  jurisdiction  of  justices.  We  are  of 
opinion,  therefore,  that  the  judgment  must  be  reversed.(a) 

Judgment  reversed. 


C.  James  against  Badger  &  Badobr. 

Where  the  holder  of  a  note,  on  the  day  it  waa  payable  received  a  part  from 
tiie  maker,  and  gave  notice  of  non-payment  generally  to  tiie  endorwr,  it 
waa  held  rafficient  to  charge  the  endorser  with  the  payment  of  the  leeidna. 

This  was  an  action  on  a  promissory  note  by  the  plain- 
tiff, as  endorsee  against  the  defendants  who  were  the  en- 
dorsers, 

(a)  9  R.  S.  Sd  ed.  158,  $  3,  ptovidea,  that  no  jnetioe  of  the  peace  dial 
haye  oegnixance  of  any  action  of  malicioae  proMeation. 
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On  the  trial  it  appeared  that  the  note  was  protested  for 
non-payment  on  the  17th  June,  1797,  on  which  day  it 
fell  due ;  that  afterwards,  on  the  same  day,  the  maker  catled 
on  the  plaintiff  and  paid  him  300  dollars  in  part  satisfac- 
tion of  the  note.  The  residue  being  unpaid,  due  notice 
of  non-payment  generally  was  given  to  the  defendant  on 
Monday  the  19th  of  June,  following,  but  unaccompanied 
with  any  information  that  part  of  the  note  had  been  paid  by 
the  maker. 

•A  verdict  was  found  for  the  plaintiff  for  the  [•'132] 
balance  due  on  the  note  with  the  interest. 

The  defendants  moved  for  a  new  trial,  on  the  ground  that 
the  receipt  of  part  from  the  maker  after  his  default,  and  before 
notice  to  the  endorsers,  was  a  waiver  of  the  default,  and  dis- 
charged the  defendants ;  and  if  it  did  not  discharge  them 
the  notice  was  improper,  in  not  stating  that  a  part  had  been 
paid  by  the  make^ 

C  /.  Bogertj  for  the  plaintiff. 

Hamilton,  for  the  defendants. 

Per  Curiam.  An  acceptance  of  a  part  from  the  maker, 
does  not  discharge  the  endorser,  provided  the  holder  gives 
notice  in  time,  that  he  looks  to  him  for  the  residue.  Here 
notice  was  given,  but  it  was  general,  and  in  the  usual  form, 
without  specifying  that  any  part  had  been  paid.  Although 
this  was  not  strictly  correct,  according  to  the  fact,  3ret  we 
think  it  was  sufficient  for  every  beneficial  purpose  of  notice 
to  the  endorsers.(a) 

Judgment  for  the  plaintiff. 

(a)  Ktmudy  ▼.  MoiU,  3  MeCoid,  13 ;  Story  on  PromitMry  NotM,  i  4S9, 
•nd  nfMoneeo. 
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Preaident,  dte.  U.  S  Bank  ▼.  Hukins. 


The  President,  Directors   and  Company   of   the 
Bank  of  the  United  States,  ugaUiH  Haskins. 

Whether  the  act  of  conprMi  incorporating  the  bank  of  the  United  States,  be 
a  pablic  or  private  act,  it  ia  not  neceaeary  to  set  it  forth  in  an  action  brought 
by  the  preeident,  directors,  and  company  of  that  bank. 

The  plaintiffs  declared  ia  this  action  by  the  name  and 
style  of  the  "  president,  directors  and  company  of  the  bank 
of  the  United  States."  The  defendant  pleaded  in  abatement, 
that  the  plaintiffs  had  exhibited  their  bill,  d^.,  and  had  not 
set  forth  any  act  incorporating  the  bank,  or  shown  the  name 
of  the  president,  directors  and  company,  d&c. 

The  plaintiffs  demurred  to  this  plea,  and  the  defendant 
joined  in  demurrer. 

Burr^  in  support  of  the  demurrer  insisted,  that  the  act  in- 
corporating the  company  was  a  private  ac^and  ought  to  have 
been  set  forth,  together  with  the  names  of  the  individuals 
composing  the  company. 

Hoffman^  contra^  contended  that  the  act  was  a  public  act, 

if  not  so  in  terms,  at  least  from  its  nature,  and  had 

[*133]    *been  frequently  recognized  by  subsequent  acts  of 

congress,  which  were  public,  and  was,  therefore,  to 

be  regarded  as  such. 

Per  Curiam.  On  examining  precedents,  we  are  satisfied, 
that  whether  the  act  of  congress  incorporating  the  bank  of 
the  United  States  be  viewed  either  as  a  public  or  private  act, 
it  was  not  necessary  to  set  forth  the  act  itself,  nor  the  names 
of  the  individuals  composing  the  company.(a) 

Judgment  for  the  plaintiffs. 

(a)  Oray  ▼.  Tumfike\CQ,,A  Randolph,  57;  3  Cowen,  770;  14  Johns. 
R.  245  ;  5  Wend.  483.  But  see,  3  Conn.  R.  199  ;  3  Virginia  Cas.  397 ;  5 
Rtfndolph,  336.    And  jee  Angell  4l  Amsa  on  Corps,  ch.  17,  (  3. 
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In  the  Matter  of  P.  Gephard. 


Valkenburoh  offainst  Dederick. 

Where  the  defendant  obtained  his  dischai]|[e  under  the  ineolvent  act,  pendente 
Ute,  in  time  to  plead  it  or  give  it  in  eyidence,  bat  neglected  to  do  so,  the 
court,  after  a  judgment  by  default  against  him,  and  a  surrender  by  his  bail, 
refused  to  discharge  him  from  custody. 

This  cause  was  at  issue  in  July  vacation,  1798,  and  an 
inquest  by  default  was  regularly  taken  against  the  defendant 
^rly  in  July,  1799,  on  which  a  rule  for  judgment  had  been 
entered  at  this  term.  The  defendant  obtained  a  discharge 
under  the  act  for  giving  relief  in  cases  of  insolvency,  on  the 
9th  February  last,  and  being  surrendered  by  his  bail,  moved 
to  be  discharged  from  custody,  and  that  the  proceedings 
against  him  subsequent  to  his  discharge  might  be  set  aside. 

Per  Curiam.  The  defendant  has  shown  no  reason  why 
he  did  not  give  his  discharge  in  evidence,  or  plead  it  puis 
dor.  cont.  and  having  neglected  to  make  his  proper  defence, 
we  will  not  interfere  to  help  him. 

In  an  ordinary  case,  and  with  a  more  meritorious  defence, 
the  court  would  not  relieve  after  so  great  a  laches.{a) 

Rule  refused. 


•In  the  Matter  of  P.  Gephard.  [^M] 

A  rule  to  show  cause  why  a  mandamue  should  not  issue  to  a  court  of  com- 
mon  pleas,  to  restore  an  attorney,  was  refused,  because  the  affidavit  did 
not  state,  that  the  court  had  improperly  removed  him. 

Hopkins  moved,  on  an  affidavit,  stating  that  Gephard  had 
been  removed  by  the  court  of  common  pleas  of  the  county  of 
Delaware,  from  the  office  of  an  attorney  of  that  court,  for  a 
rule,  that  the  judges  of  that  court  show  cause  by  the  first  day 

(a)  Cress  v.  Hoheon,  2  Caines'  R.  102.  Aekerman  t.  Van  Houton,  S 
Halstead,  332.  Mechanic^  Bank  ▼.  Hazard,  9  Johns.  R.  392.  And  see 
Co9t  ▼.  Riley,  18  id.  54  ;  and  Deaohry  v.  Morange,  id.  336. 
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of  the  next  term,  why  a  mandamus  should  not  issue  com- 
manding them  to  restore  him  to  his  office. 

Per  Curiam.  The  affidavit  is  insufficient.  It  is  not  shown 
that  the  court  below  acted  improperly,  or  that  the  fact  charged 
against  Gephard,  on  which  he  was  removed,  was  founded  in 
error  or  mistake.(a) 

The  motion  must  be  denied. 

N.  B.  The  affidavit  was  afterwards  amended,  on  which  the 
court  granted  the  rule. 


Burks  oigainst  Baker. 

Oo  applicAtion  of  a  priioner  to  be  dkehaifed  under  the  act  '<  for  tbe  reKef 
of  debtors  with  reepect  to  tbe  imprieonmeat  of  their  peisooa,"  it  waa  held, 
that  the  inventory  exhibited  by  the  debtor  must  be  itamped. 

The  defendant  being  brought  up  to  be  discharged  un- 
der the  "  act  for  the  relief  of  debtors,  with  respect  to  the 
imprisonment  of  their  persons,^  it  was  objected,  1.  That 
in  the  schedule  annexed  to  his  inventory,  his  arms  were  not 
specified. 

2.  That  the  inventory  did  not  specify  when  the  prisoner 
owned  the  articles  mentioned  in  it. 

3.  That  the  prisoner  was  in  custody  in  a  suit  for  a  breach 
of  promise  of  marriage,  which  was  a  tori, 

4.  That  the  inventory  was  not  stamped. 
Ijee,  for  the  petitioner. 

MunrOf  contra. 

Per  Curiam.  The  inventory  ought  to  have  been  stamped. 
Though  the  other  grounds  of  opposition  are  untenable,  that 
objection  is  fatal. 

Rule  refused. 

(a)  The  affidavit  should  contain  a  preeiae  lubetauce  of  facta,  and  it  will  be 
insufficient  if  the  allegations  be  not  so  podtiye,  that  an  indictment  for  per- 
jury could  be  maintained  upon  them  if  false.  Rex  v.  Sargent,  5  T.  R.  466 
It  must  also  appear  that  the  applicant  is  entitled  to  the  relief  he  prays.  Rex 
V.  BUkop  of  Oxford,  7  East,  345. 
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Le  Conte  v.  Pendleton. 


•Griswold  affainst  HASKiNS.(a)  [*135] 

If  the  defendant  pat  in  a  frivolous  demarrer»  be  cannoti  afterwaxdst  withdraw 
It,  to  plead  the  general  iaeae  thoagh  he  has  merits. 

BoRR  for  the  defendant,  moved  for  leave  to  withdraw  a 
demurrer,  and  plead  issuably  on  an  affidavit  of  merits,  which 
he  did  not  know  of  at  the  time  the  demurrer  was  filed. 

Riggs  contra,  objected  that  the  demurrer  was  frivolous 
and  put  in  merely  for  delay. 

Per  Curiam.  The  demurrer  on  the  face  of  it  is  frivolous, 
and  appears  to  have  been  put  in  merely  for  delay.  The 
defendant  new  applies  for  a  favor,  when  his  conduct  entitles 
him  to  no  more  than  the  summum  jus.  The  motion  must 
be  denied  .(6) 

Rule  refused. 


Le  Conte  against  Pendleton.(c) 

Where  the  plaintiff  took  an  inqaest  by  default,  after  regular  notice  of  an 
intended  application  to  move  at  the  next  term  for  a  oommivion,  it  was  set 
ande. 

B.  Livingston,  for  the  defendant,  moved  to  set  aside  the 
inquest  taken  in  this  cause  for  irregularity.  Issue  was  joined 
on  the  9th  June  last,  and  on  the  19th  June,  the  defendant 
gave  notice  to  the  plaintiff,  that  he  intended  to  apply,  at  this 
term,  for  a  commission  to  take  the  examination  of  witnesses  in 
Georgia.  But  the  plaintiff  afterwards  gave  notice  of  trial 
for  the  July  circuit,  and  took  an  inquest  by  default. 

(a)  S.  C,  C.  C.  75. 

(6)  In  Miller  v.  Heath  ^  Heathy  7  Cowen,  101,  a  party  .demurring  in  good 
faith,  thii  being  shown  on  affidavit,  with  merits,  was  permitted  to  withdraw  his 
demurrer,  and  plead  though  the  demurrer  had  been  overruled  as  frivolous.  It 
was  said  in  Patten  v.  Harrit,  10  Wend.  623,  that  this  court  grant  this  per- 
mission with  great  reluctance.    See  3  Gra.  Prac  3d  edit.  759,  760. 

(c)  8.  C,  C.  C.  74. 

ToL.  1.  21 
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CsM  of  Hufltod. 

Harisan^  conCra. 

Per  Curiam.  As  issue  was  not  joined  in  the  cause,  until 
after  the  election  made  as  to  the  plea,  in  the  last  vacation, 
the  defendant  was  in  time  to  apply  for  a  commission,  accord- 
ing to  the  9th  rule  of  April  term,  1796.  The  propriety  of 
the  plea  elected  by  the  defeiulant  is  not  to  be  examined  on 
this  motion.  The  inquest  must  be  set  aside,  and  a  commi»- 
sion  issae.(a) 

Rule  granted. 


[•19«]  •The  case  of  Husted,  a  Soldier.     * 

A  kabew  eorpu  to  hm%  up  a  peiion  aUted  to  be  a  loldier  enUitad  in  the  army 
of  the  United  States,  wee  refuted  on  the  groand  that  if  the  facte  stated  in 
the  application  were  returned  they  would  be  concluaiTe  agaioat  his  dis- 
charge. 

An  application  was  made  for  a  habeas  corpus  to  bring  up 
one  Husted,  detained  in  custody  by  a  captain  in  the  army  of 
the  United  States,  who  claitned  him  as  a  soldier  enlisted 
under  the  authority  of  the  United  States. 

Radcliff,  J.  and  Krnt,  J.  were  of  opinion  that  the  appli- 
cation ought  to  be  refused,  on  the  ground  that  if  the  facts 
stated  were  returned  on  the  habeas  corpus j  it  would  be  con- 
clusive ogainst  his  discharge. 

Benson,  J.  said  the  motion  ought  to  be  denied,  because 
his  court  had  no  jurisdiction  in  the  case.(6) 

Lewis,  J.  and  Lansing,  Ch.  J.  were  for  granting  the 
habeas  corpus. 

Motion  denied. 

(a)  Orah.  Free.  3d  edit.  393. 

(6)  In  th€  matttr  ofRoberU,  3  Hall's  Law  Journal,  193 ;  and  see  In  the  mat- 
ter ofFergu9on,  9  Jehns.  339,  where  the  court  doubt  upon  this  question  ;  hut  see 
against  the  opinion  of  Benwon,  J. ;  Matter  of  Carleton,  7  Cowen,  471.;  In  the 
matter  of  Stacy,  10  Johns.  327,  and  In  the  matter  of  Wyvgall,  5  Hill,  16, 
no  objection  was  taken  to  tbe  kabeae  corpus  on  that  ground. 


NEW  YORK,  JULY,  17M.  187 


Geieton  ▼.  Swartwoat. 


Gelston,  assigaee  of  the  Sheriflf,  against  Swart  wouT| 
Manucaptor.  (a) 

▲  Miriee  of  notice  mint  be  on  lome  penon  in  the  office  or  houae  where  the 
Attorney  of  the  oppoaite  party  resides ;  and  it  moat  be  ihown  that  eyerythio 
has  been  done  to  bring  it  home  to  the  party. 

WoRTMAN,  for  the  defendant,  moved  to  stay  proceedings 
on  the  bail  bond.  It  appeared  that  the  attorney  for  the 
defendant  in  the  original  suit,  had  given  notice  of  retainer 
and  special  bail  at  the  same  time,  by  leaving  it  at  the  office  of 
the  plaintiff's  attorney  in  his  dwelling  hoase,  when  no  person 
was  present.  Two  terms  had  elapsed  before  the  present  snit 
was  commenced. 

Coleman^  contra. 

Per  Curiam.  The  notice  was  not  duly  served.  It  should 
have  been  given  to  some  person  in  the  house.  To  make  the 
service  of  a  notice  good,  it  must  be  shown  that  every  thing 
has  been  done  to  bring  it  home  to  the  party.  The  service 
mnst  be  on  some  person  in  the  office,  and  belonging  there. 
If  no  person  is  there,  it  must  be  on  some  one  in  the  house 
where  the  attorney  resides,  or  where  his  office  is  kept ;  and 
if  there  is  no  person  there,  it  may  be  left  in  the 
office.  But  as  there  has  been  a  negligence  on  •the  l*137j 
part  of  the  plaintiff  in  not  putting  the  bail  bond  in 
snit  at  the  subsequent  term,  the  bail  ought  not  now  to  be  fixed 
from  the  irregularity  of  the  notice,  which  the  prevalence  of 
the  yellow  fever  in  the  city  at  that  time  may,  in  some  measure 
excuse.  Let  the  proceedings  be  stayed,  on  the  payment  of 
costs,  and  the  justification  of  bail  if  required .(i) 

Rule  granted. 

(a)  S.  C,  C.  C.  76. 

H)  Gim.  Fhu^.Sd  edit  711,  719. 
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The  People  ▼.  Wetera. 


The  People  against  Waters,  Sheriff,  &c.(a} 

A  sheriff  ie  set  liable  to  an  attachment  for  a  contempt  in  not  acting  upoopro- 
eea  which  doee  not  come  to  hie  peiioDal  knowledge,  or  is  not  lodged  in  hie 
officCf  hat  }k  delivered  to  a  deputy. 

The  sheriff  of  Orange  was  brought  up  on  an  attachment 
for  a  contempt,  in  not  returning  a  fieri  facias  directed  to 
him.  The  plaintiff  in  the  original  suit,  having  filed  inter- 
rogatories, and  the  sheriff  having  made  answer  thereto ;  The 
Court  said,  a  sheriff  is  not  io  be  considered  as  in  contempt 
for  not  acting  on  an  execution  which  never  came  to  his  per- 
sonal knowledge,  nor  was  lodged  in  his  office.  In  the  pre- 
sent case  it  appears,  that  the^./a.  was  delivered  to  a  deputy  ; 
and  we  need  not  decide  whether  such  a  delivery  be  good,  so 
as  to  charge  the  sheriff  himself,  because,  in  this  case,  the 
sheriff  has  affirmed  the  receipt  of  the  execution  by  acting 
upon  it.  He  has  not  returned  it  within  40  days,  and  his  an- 
swers afford  no  satisfactory  excuse.  We  order  that  he  pay 
a  fine  of  20  dollars  for  the  contempt,  and  also  the  costs  of  the 
rule  and  attachment,  and  that  be  stand  committed  until  (he 
fine  and  costs  are  paid.(6) 

(o)  S.  C,  C.  C.  76. 

(6)  In  Tht  People  v.  Brown,  6  Cowen^41 ;  the  court  eay,  that  the  princi- 
pal caee  has  not  been  followed ;  and  held,  therefore,  that  the  eheriff  wae  liable 
to  an  attachment  for  not  returning  proceaipunuant  to  a  rale,  though  it  never 
came  to  hie  own  hands,  but  only  to  thoae  of  his  deputy.  See  alio  Tkt  PtopU 
f.  milUand,  7  Johns.  R.  ^55. 
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M'Kinley  and  otheis. 


In  the  matter  of  M'Kinlet  and  others,  absent  debtors.(a} 

Where  an  attachment  had  heen 'obtained  by  the  endonee  of  a  bill  of  exchange 
against  the  drawexe,  as  absent  debtors,  and  the  endorser  afterwards  paid 
the  amoont,  this  court  reyerMd  the  order  of  a  judge  for  a  tupertedeas,  and 
allowed  the  attachment  to  proceed  for  the  benefit  of  the  endorser  or  surety 
who  paid  the  money. 

MuNRo,  endorsee  of  a  bill  of  exchange  drawn  by  M'Kinley 
&  Co.,  sued  out  an  attachment  against  them  as 
"absent  debtors,  under  the  act  "giving  relief  against    [•138] 
absent  and  absconding  debtors,"  passed  the  4th  April, 
1786,  and  a  vessel  belonging  to  them  was  seized  under  the 
attachment.    The  endorser  of  the  bill  afterwards  paid  the 
amonnt  to.  the  endorsee,  but  it  was  agreed  between  them, 
that  the  proceedings  should  continue  on  the  attachment  for 
the  benefit  of  the  endorser,  for  whom  the  endorsee,  at  whose 
instance  the  attachment  issued,  should  be  a  trustee.  'M'Kin- 
ley io  Co.  afterwards  applied  to  the  recorder  of  the  city  of 
New  York,  for  a  supersedeas,  by  whom  it  was  allowed. 
An  appeal  was  made  from  that  order  to  this  court. 

Per  Curiam.  Although  a  payment  may  be  equivalent  to 
giving  the  security  required  by  the  23d  section  of  the  act,  in 
order  to  obtain  h  supersedeas,  as  was  insisted  on  in  the  argu- 
ment ;  yet  it  must  be  a  payment  by  the  principal  himself, 
and  not  by  his  surety,  or  one  collaterally  responsible  to  the 
creditor.  The  23d  section  expressly  provides,  that  the  se- 
curity shall  be  given  for  the  benefit  of  cUl  the  creditors.  As 
the  endorser,  therefore,  who  paid  the  money,  must  be  con- 
sidered as  a  creditor,  he  has  a  right  to  avail  himself  of  this 
attachment,  and  Munro  may  be  considered  as  a  trustee  for  his 
benefit  Besides,  if  the  person  who  has  sued  out  the  attach- 
ment has  been  paid  his  debt,  and  the  absent  debtors  wish  to 
avail  themselves  of  (his  payment,  they  must  resort  to  their 
plea  in  a  regular  suit. 

Let  the  order  be  reversed. 

(«)  s  C ,  c.  c ,  78. 
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Lodge  against  PHELPs.(a) 

Peiwnal  eontraeii  jcnt  io  themselves  and  lawful  io  the  plaeo  where  th^y  are 
made,  are  to  be  fally  enforced  aooordiiig  to  the  law  of  that  place,  and  the 
intent  of  the  parties. 

Bot  the  Ux  loei  eantraetut  ii  not  to  goTem  as  to  the  mod9  of  enforcing  con- 
tracts. 

Therefore  the  endorsee  of  a  promissory  note  given  in  Connecticnt,  where  pro* 
miasory  notes  are  not  negotiable,  may  maintain  an  action  in  his  own  name 
in  this  state,  against  the  maker. 

This  was  an  action  of  assumpsitj  brought  by  the  plain- 
tiff as  endorsee  of  «  promissory  note,  made  by  the  defend- 
ant to  one  Lloyd,  and  payable  to  him  or  order,  dated  at 
Suffield  in  the  state  of  Connecticnt.  The  plea  was  the  ge- 
neral issue. 

On  the  trial,  before  Mr.  Justice  Kent^  at  the  sittings  in 
New  York,  after  July  term,  1798,  the  plaintiff  proved  the 
hand-writing  of  the  maker  and  endorser,  and  there  rested  his 
cause. 

The  defendant  then  proved,  that  by  the  laws  of  Connec- 
ticut, where  the  note  was  made,  promissory  notes  (except 
bank  notes)  were  not  negotiable,  so  as  to  entitle  the  assignee 
to  bring  a  suit  iu  his  own  name,  and  that  they  remained 
on  the  same  footing  as  chases  in  action  at  the  common  law ; 
he  insisted  that  the  law  of  Connecticut  ought  in  this  respect 

(a)  S.  C.  3  Caines*  Cas.  in  Err.  331. 
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to  govern,  and  that  the  plaintiff,  therefore,  was  not  enti- 
tled to  recover  in  this  action.  It  was  admitted,  that 
[*140]  *the  payee  of  the  note  at  the  time  of  its  date,  and  the 
plaintiff  at  the  time  of  the  endorsement,  resided  in 
the  city  of  New  York. 

Upon  this  evidence  a  verdict  was  taken  by  consent  for  the 
plaintiff,  subject  to  the  opinion  of  the  court,  reserving  also 
the  question  as  to  the  admissibility  of  the  evidence  on  the 
part  of  the  defendant  under  the  present  issue. 

Three  points  were  made  on  the  argument ;  1.  By  what 
law  the  contract  was  to  be  governed. 

2.  If  by  the  law  of  Connecticut,  whether  it  should  affect 
the  form  of  action. 

3.  If  the  court  should  be  of  opinion  with  the  defendant 
on  the  preceding  points,  whether  the  evidence  on  his  part 
could  be  admitted  under  the  general  issue. 

£.  Livingston,  for  the  plaintiff. 

Harison,  for  the  defendant 

Per  Curiam.  That  personal  contracts  just  in  themselves 
and  lawful  in  the  place  where  they  are  made,  are  to  be  fully 
enforced  according  to  the  law  of  that  place,  and  the  intent 
of  the  parties,  is  a  principle  which  ought  to  be  universally 
received  and  supported.  But  this  admission  of  the  lex  loci 
can  have  reference  only  to  the  nature  and  construction  of 
the  contract  and  its  legal  effect,  and  not  to  the  mode  of  en- 
forcing it ;  for  every  country  must  and  will  have  modes  of 
redress  and  judicial  proceedings  peculiar  to  its  own  juris- 
prudence, and  is  entitled  to  administer  justice  under  the  so- 
lemnity of  its  own  forms.  (2  Ersk.  Inst.  473,  474,  476.  1 
Bro.  P.  C.  41.  1  Black.  Rep.  237,  238,  268.  7  Term,  243. 
1  Bos.  &  Pull.  142.  1  Emerigon,  122.  Huberus,  lib.  1  tit. 
3L    Harg.  Co.  Litt.  lib.  2,  n.  44.)(a) 

(a)  Add  Smith  ▼.  Smith,  3  Johos.  R.  235.  RuggUt  w.  KeeUr,  3  id.  263. 
Thornton  v.  Keteham,  4  id.  285,  8  id.  188.  SeoviUe  v.  Cai^eld,  14  id.  238. 
Van  Rough  r.  Van  ArodaU,  3  Caines*  R.  154.  Whittemore  v.  Adams,  2 
Coweii,626.  PoaroaU^,  Dwight, '2  Mum.  KSA.  Warder  r.  Arell,  2  VThA. 
G.  C.  R.  d6V,  and  cases  cited  in  Van  Reimodyk  ▼.  Kane,  1  Gallia.  R.  371. 
That  the  remedy  upon  a  contract  must  be  porsaed  according  to  the  lex  forif 
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It  is  not  material,  therefore,  to  decide  whether  the  law  of 
Connecticut,  where  the  contract  was  made,  or  the  law  of  New 
York,  where  it  was  to  be  paid  and  performed,  as  has  been 
contended,  ought  to  govern.  There  can  be  no  good  reason 
why  the  plaintiff  in  either  case,  should  not  be  permitted  in 
our  own  courts  to  avail  himself  of  a  remedy  prescribed  by 
our  laws,  and  sue  directly  in  his  own  name,  instead  of  being 
compelled  to  use  the  name  of  the  original  payee.  If  the  de- 
fendant had  any  defence  entitled  to  be  made  here,  as  beiug 
authorized  by  the  law  of  Ck>nnecticut,  and  the  con- 
tract were  to  be  governed  by  that  law,  he  *would  [*141] 
still  be  permitted  to  make  it,  and  would  be  heard  in 
one  form  of  action  as  well  as  the  other.  There  is,  therefore, 
no  reason  to  turn  the  plaintiff  round  to  another  suit.  The 
precedent  would  lead  to  innovation,  and  to  the  introduction 
of  a  practice  wholly  unknown  in  our  courts,  and  not  approved 
by  our  law. 

It  follows  that  it  is  unnecessary  to  determine  whether,  un- 
der the  general  issue,  the  defendant  could  avail  himself  of  a 
defence  arising  from  the  law  of  Connecticut.  His  objection 
to  the  plaintiff's  recovery  is  founded  on  the  mode  of  redress 
only,  and  not  on  the  merits  of  a  just  defence. 

Judgment  for  the  plaintiff. 

aad  not  the  Ux  loci  eontraetuo,  in  addition  to  the  foregomg  anthoritiee,  lee 
Dix&m*9  Ex.  V.  Rumwy^o  Ex,,  3  Cranch,  3S4.  Nath  v.  Tupper,  1  Cainea' 
R.  409.  8mUk  v.  Spinola,  3  Johna.  R.  198.  Bird  v.  Carital,  id.  342.  Sieard 
▼.  WkaU,  1 1  id.  194.     Titvs  w.  Hobert,  5  Maaon ,  378. 
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Gardiner  and  others  against  Smith. 

A  policy  or  insurance  against  the  risk  from  illicit  trade  in  a  foreign  coaotry, 
is  valid,  though  it  would  be  void  if  intended  to  protect  a  trade  against  oar 
own  laws. 

A  policy  on  goods  until  twenty. four  honn  after  they  'are  landed,  continues 
until  twenty-four  hours  alter  mil  the  goods  are  landed. 

After  an  abandomnent,  the  consignee  of  the  goods  insured,  beoomes  the  agent 
of  the  insurer,  and  his  acts,  if  done  in  good  faith,  are  at  the  risk  and  for  the 
benefit  of  the  insurer. 

Where  the  goods  saved  do  not  amount  to  half  the  value  of  the  goods  in- 
sured, the  insured  may  abandon  as  for  a  total  loss. 

This  was  an  action  on  a  policy  of  insurance  on  goods, 
"  at  and  from  New  York  to  any  port  or  ports  in  Jamaica, 
and  twenty-four  hours  after  the  goods,  as  named  in  the  mar- 
gin, are  landed  in  Jamaica."  The  policy  was  against  the 
usual  risks,  and  also  against  the  risk  of  contraband  and 
illicit  trade- 

The  plaintiff  declared  for  a  total  loss  by  seizure  for  illicit 
trade.  On  the  trial  before  Mr.  Justice  Radcliff^  at  the  last 
March  circuit  in  the  city  of  New  York,  it  appeared  that  the 
goods,  as  mentioned  in  the  margin  of  the  policy,  were  duly 
shipped  on  the  voyage  insured  ;  that  they  consisted  partly  of 
dry  goods  which  were  illicit  by  the  laws  of  Jamaica,  and 
partly  of  lumber  and  provisions  which  were  not  illicit ;  that 
the  vessel  and  poods  arrived  at  Kingston  in  Jamaica,  on  the 
12th  October ;  that  the  vessel  was  duly  entered,  and  on  the 
14th  of  October  began  to  discharge  her  cargo.  On 
[*142]  that  day  she  put  on  shore  her  deck  lading,  and  ^on 
the  day  following,  she  discharged  part  of  the  cargo 
from  the  hold ;  the  next  day  being  Sunday,  nothing  was  don^ 
but  early  in  the  succeeding  day,  to  wit,  the  17th  of  October, 
while  proceeding  in  the  further  discharge  of  the  cargo,  the 
vessel  and  the  remaining  goods  on  board,  the  quantity  of 
which  was  unknown,  were  seized  by  the  custom  house  offi- 
cers of  the  port;  the  greater  part  of  the  dry  goods  had  been 
landed,  and  some  of  them  which  had  been  so  landed  were  put 
into  a  store,  and  were  also  seized,  but  part  of  them  had  been 
on  shore  for  twenty-four  hours.    Of  the  above  mentioned 
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goods,  there  were  afterwards  libelled  in  the  court  of  admi- 
ralty at  Jamaica,  as  having  become  forfeited,  6000  pieces  ol 
nankeen,  65  pieces  of  linen,  and  74  pieces  of  painted  cloth, 
and  upon  computation  it  appeared  that  the  value  of  the  arti- 
cles saved  was  less  than  half  the  amount  insured.  The 
libel  was  also  given  in  evidence,  but  no  sentence  of  condem- 
nation was  produced. 

The  plaintiff,  on  receiving  notice  of  the  los&i,  which  was 
accompanied  with  information  of  the  articles  saved,  consist- 
ing of  lumber,  provisions  and  some  of  the  dry  goods,  aban- 
doned to  the  underwriters,  and  offered  the  usual  proof  of  loss 
and  interest.  The  consignee  of  the  goods  sold  those  which 
were  reported  to  be  saved,  and  rendered  to  the  plaintiff  an  ac- 
count of  sales,  which,  however,  did  not  comprise  as  many 
goods  as  would  be  equal  to  the  difference  between  those 
shipped  and  the  articles  specified  in  the  libel.  The  consignee 
afterwards  sent  to  New  Tork  a  quantity  of  rum  and  sugar, 
towards  the  the  payment  of  the  balance  of  bis  account,  which 
was  partly  composed  of  the  proceeds  of  the  articles  saved. 
On  the  arrival  of  the  rum  and  sugar,  the  plaintiff  offered  to 
the  underwriters,  rum  at  the  first  cost  and  charges,  equal 
to  the  amount  of  the  proceeds  of  the  goods  saved,  which 
they  refused  to  accept,  and  the  rum  was  afterwards  sold  by 
the  plaintiff,  and  sustained  a  loss. 

The  judge  directed  the  jury,  that  by  the  true  construction 
of  the  policy,  the  risk  continued  upon  all  the  goods  insured 
until  twenty-four  hours  after  they  were  all  landed ; 
and  ^informed  them  that  in  his  opinion  the  plaintiffs    [*143) 
were  entitled  to  recover  as  for  a  total  loss. 

The  jury  found  accordingly,  for  the  plaintiffs  for  a  total 
loss,  crediting  the  underwriters  for  the  proceeds  of  the  tirticles 
saved  according  to  the  account  of  sales,  and  debitiiig  them 
for  the  loss  on  the  rum.  It  was  agreed  by  the  parties,  that  if 
the  court  should  be  of  opinion  that  the  adjustment  for  a  total 
loss  was  right,  and  the  debit  for  the  loss  of  the  rum  wos 
wrong,  then  the  debit  should  be  deducted  proportionably 
from  the  amount  of  the  verdict. 

On  the  part  of  the  defendant  three  points  were  made. 
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1.  Whether  the  policy  ought  to  be  construed  to  protect  all 
the  goods  until  all  of  them  were  landed. 

2.  Whether  the  plaintiflb  were  entitled  to  recover  for  a  to- 
tal or  a  partial  loss. 

3.  Whether  the  loss  oo  the  remittance  of  the  rum  and  su- 
gar, was  chargeable  to  the  defendants. 

Harisonj  for  the  plaintiffs. 

B.  Livingston^  for  the  defendant. 

Lansing,  Ch.  J.  This  was  a  voyage  undertaken  express- 
ly for  the  purpose  of  illicit  trade  in  a  foreign  country.  A 
policy  on  such  a  voyage  against  our  own  laws  would  be  void, 
but  we  are  not  bound  to  declare  it  void  when  merely  contra- 
vening the  positive  regulations  of  another  state.(a)  Ou  ac- 
count of  the  nature  of  the  voyage,  the  insurance  in  point  of 
time,  was  extended  to  24  hours  after  the  goods  should  be 
landed.  A  protection  against  the  risk  of  seizure  until  they 
should  be  so  landed,  was  a  direct  and  important  stipulation 
in  the  contract,  and  the  insurance  being  entire,  we  are  of 
opinion  that  the  risk  continued  on  the  entire  goods  until  24 
hours  after  all  of  them  were  landed.  This  is  the  correct 
sense  of  the  terms  of  the  policy,  and  it  would  be  inconveni- 
ent to  admit  a  different  construction.  The  risk  cannot  rea- 
sonably be  divided  and  applied  to  separate  parcels.  It  would 
be  difficult  if  not  impossible,  under  the  usual  circumstances 
of  such  a  voyage,  to  descend  to  the  minute  details 
[*144J  which  would  be  "requisite,  and  to  distinguish  the 
precise  time  of  landing  each  article. 

(a)  The  qaettion  has  been  m«oh  diflCUMed,  wketber  a  trade  prohibited  by 
one  country,  might  be  made  the  anbject  of  lawful  iniurance,  to  be  protected 
and  oLforced  in  the  courte  of  another,  in  which  the  prohibition  does  not  eziat. 
Vulin  an4  Emerigon  consider  the  insurance  of  goods  employed  in  a  foreign, 
smii|gfliog  Qr  contraband  trade  to  be  binding,  provided  the  insurer  was  duly 
informed  when  he  entered  into  the  contract  of  the  natUM  of  the  trade,  but 
Pothier  Vas  queitioned  the  good  faith  and  valid  obligation  of  such  insurance  . 
3  Kent  Ctmm.  dC2-267,  and  references.  Tfte  validity  of  such  insurances 
however  has  \»een  established  beyond  question  in  England  and  in  this  country. 
Planeke  v.  FUhcher,  I>kug.  238.  Levee  v.  FUtdker,  cKed  Park  on  Ins.  313. 
RUhardeon  v.  Maine  In^  Co.  6  Mass.  R.  102,  119.  Parker  v.  Janee,  13  id. 
173.    Andrewe  v.  Beeex  Fire  j-  Marine  Ine.  Co.  3  Mason,  18,  20. 
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As  to  the  second  question,  it  is  admitted  that,  by  a  compu- 
tation, the  accuracy  of  which  is  not  denied,  the  value  of  the 
goods  saved  did  not  amount  to  half  the  value  insured.  The 
loss  was  therefore  total,  according  to  the  rule  which  has  been 
established  where  a  moiety  is  lost.(a)  The  plaintiffs  having 
abandoned,  are  therefore  entitled  to  recover  for  a  total  loss. 

(a)  This  rule  wm  taken  from  the  French  law  and  is  to  be  found  in  the 
treatise  of  Le  Goldont  ch.  7,  art  1  and  9  ;  where  it  is  applicable  to  the  case  of 
goods,  and  in  respect  to  both  ship  and  cargo,  the  rule  has  been  incorporated 
into  the  French,  English  and  American  jurisprudence.  3  Kent  Comm.  318, 
319, 329.  Phil,  on  Ins.  401.  Valin  Comm.  2. 101.  PoUiier  des  Ass.  n.  121. 
Lmdhw  ▼.  C9hiMbian  Ifu,  Co,  1  Johns.  R.  335.  Dickey  y.  Neva  York  Im, 
Co,  4  Coweo,  222.  Carter  v.  American  Ina,  Co.  7  Cowen,  564.  S.  C.  in  er- 
ror, 4  Wend.  45.  Wood  v,  Lincoln  4>  Kennebeck  Ine,  Co,  6  Mass.  R.  479, 
4S2.  Gordon  y.  Maee,  Ine.  Co,  2  Pick.  249,  261.  PeeU  y.  Sujfolk  Ine,  Co, 
7  Pick.  254.  Hall  y.  Franklin  Ine,  Co,  9  Pick.  466.  Bryant  y.  Common- 
weaUk  Ine,  Co,  13  Fick.  543.  DehUne  y.  Ocean  Ine.  Co,  16  Pick.  303.  Or- 
rok  y.  Commonwealth  Ine.  Co,  21  Pick.  456.  Hall  y.  Ocean  Ine,  Co,  id.  472. 
Hart  y.  Delaware  Ine.  Co.  3  Wash.  C.  G.  R.  34a  Budd  y.  Union  Ine,  Co,  4 
M'Cord,  1.  8.  P.  Roee  v.  Same,  id.  Ritchie  y.  U,  S,  Ine,  Co.  5  Serg.  6l 
Rawle,  501.  Petere  y.  Phmnix  Ine.  Co,  3  id.  25.  See  Ritchie  y.  U,  S.  Ine, 
Co,  infra.  Thus,  where  a  ship  performed  her  yoyage,  but  was  so  damaged  as 
not  to  be  worth  repairing,  yet  as  the  damage  was  only  estimated  at  48  per  cent, 
this  was  holden  to  be  not  a  total  loss,  and  that  the  insured  could  not  abandon. 
Caxalet  y.  8t,  Barbe,  1  T.  R.  187.  And  if  a  yessel  cannot  be  repaired  at  her 
port  of  destination  where  the  policy  ends,  it  is  not  material,  if  the  injury  sus- 
tained during  the  yoyage  does  not  amount  to  50  per  cent.  RaUton  y.  Union 
Ine.  Co.  4  Binney,  386.  Thus  where  a  ship  was  insured  from  Philadelphia  to 
Antwerp,  and  receiyed  great  injury  from  striking  upon  a  shoal  before  she  ar« 
rived  and  delivered  her  cargo  ;  it  was  found  impossible  to  repair  her  at  Antwerp 
from  want  of  docks,  and  being  unseaworthy  she  was  condemned  and  sold, 
haying  been  previously  surveyed  and  an  estimate  made  of  her  necessary  re- 
pairs. The  captain  purchased  her  for  a  less  sum  than  the  estimate  of  repairs, 
and  for  less  than  one-sixth  of  her  value  in  the  policy,  and  then  sailed  at  a  very 
considerable  risk  for  London,  where  she  was  repaired  at  less  than  50  per  cent. 
After  the  repairs  were  made,  but  before  the  owner  knew  of  them,  or  of  her  ar- 
rival at  London,  he  abandoned.  Held  that  the  damage  did  not  amount  to  50 
per  cent  of  her  value,  and  therefore  the  abandonment  was  not  valid,  but  that 
the  insurers  were  bound  to  pay  not  only  the  cost  of  repairs  but  the  expenses  of 
taking  her  to  London  to  be  repaired.  Id.  It  is  worthy  of  observation,  however 
that  the  ordinance  of  the  marine  of  Louis  XIV.  h.  t.  art.  46,  confines  aban- 
donment to  cases  where  there  is  a  <'  Perte  entiire  dee  efete  aeeurSe/'  as  in 
case  of  capture,  shipwreck,  stranding,  arrest  of  princes,  or  entire  loss.  Valin 
construes  these  words  to  mean,  **  Perte  generique  dee  fffete  aeeurie  eane  itre 
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The  last  point  respects  the  conduct  of  the  consignee.  After 
the  abandonment  he  became  the  agent  of  the  a8sarer,(fr)  and 
the  disposition  of  the  goods  saved  as  made  by  him,  while  he 
acted  btmafide^  ought  to  be  at  the  risk  and  for  the  benefit  of 
the  assurer.  The  loss  on  the  sugar  and  rum,  in  which  the 
proceeds  of  the  property  saved  were  invested,  ought  there- 
fore, to  be  charged  to  the  defendant.  The  plaintiffs,  on  the 
arrival  of  these  articles,  tendered  to  the  defendant,  the  rum 
only,  but  it  appears  that  the  rum  and  sugar  were  part  of  a 
mixed  cargo,  which  was  the  product  of  different  funds,  and 
difficult  to  be  distinguished ;  that  the  sugar  was  not  with- 
held from  an  improper  motive,  but  omitted  to  be  tendered 
through  mistake,  and  that  the  assurer  wholly  declined  having 
any  thing  to  do  with  the  shipment.  Under  such  circum- 
stances attending  a  commercial  transaction,  and  considering 
that  the  defendant  refused  to  accept  any  part  of  the  shipment, 
I  think  the  strictness  of  a  complete  tender,  may  well  be  dis- 
pensed with,  and  that  the  plaintiff  is  entitled  to  judgment  on 
the  verdict  generally. 

The  other  judges  concurred,  except  on  the  last  point,  as  to 
which  they  were  of  opinion  that  the  defendant  was  entitled 
to  a  deduction  for  a  proportional  part  of  the  rum  and  sugar, 

otoZue."  Valin,  61.  Pothier,  however,  interpreta  them  as  li^ aifyin^  <*  Pertn 
totale,  ott  pretque  totaU  des  effett  otMures"  Pothier  cles  Aib.  119.  The  caae 
of  Peele  ▼.  The  Merehantt  Itu.  Co,  3  Mason,  27,  however,  containi  a  very 
elaborate  review  of  the  whole  law  of  abaDdoameat,  and  the  eoncinnon  ie,  that 
the  right  of  abandonment  ia  to  be  judged  by  all  the  eircamatances  of  each 
paiticolar  caae,  and  that  there  was  no  general  rule  that  the  injury  to  the  ship 
by  the  perils  inaured  against,  must  in  all  cases  exceed  one-half  her  value  to 
justify  an  abandonment 

(jb)  Chesapeake  Ine,  Co.  v.  Stark,  6  Cranch,  268.  Lee  v.  Boardman,  3 
Mass.  R.  247.  Columbian  Ins.  Co.  v.  Aehley,  4  Peters,  139.  Center  v. 
American  Ine.  Co.  7  Cowen,  564.  Jumel  v.  The  Marine  Ine.  Co.  7  Johns.  R. 
412.  Qardtn  v.  The  Columbian  Ine.  Co.  id.  514.  United  Ine.  Co.  v.  Rolrin. 
eon,  2  Caines'  R.  280.  S.  C.  in  error,  1  Johns.  R.  592.  MiteheU  v.  Eadte,  I 
T.  R.  608.  Hudson  v.  Harrison,  3  Brod.  &  Ring.  106.  Bryant  v.  The  Com- 
monwealtk  Ins.  Co.  6  Pick.  131.  In  the  case  of  Dederer  v.  The  Delaware 
Ine.  Co.  2  Wash.  G.  C.  R.  61.  Mr.  Justice  Washington,  intimates  that  the  un- 
derwriter is  not  bound  by  an  unlawful  act  of  the  master,  but  that  the  effect 
thereof^  must  fall  upon  the  insured.  The  general  current  of  authorities  how- 
ever, is  the  other  way. 
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by  a  calculation  to  be  made  on  the  product  of  the  whole 
cargo. 

Judgment  for  the  plaintiffs  accordingly. 


'Ensign  against  Webster  &  Webster.      [*145] 

A  receipt  in  Ml  for  money,  is  not  concIu8i?e  evidence,  and  forol  proof  of  a  mis- 
take may  be  giyen. 

This  was  an  action  of  assumpsit  for  goods  sold  and  de* 
livered.  The  declaration  contain^sd  also  a  count  upon  an 
insimul  comput€usent. 

The  defendant  pleaded  non-assumipsU  and  payment,  with 
notice  of  a  set-off.  The  cause  was  tried  before  Mr.  Chief 
Justice  Lansings  at  the  last  July  circuit  in  Albany,  when 
the  plaintiff  proved  that  he  and  the  defendants  had  been 
jointly  interested  in  the  manufactory  of  paper  and  a  paper 
mill ;  that  on  the  20th  October,  1796,  a  settlement  took  place, 
when  a  balance  of  126Z.  \s.  9<2.,  was  found  due  from  the  de- 
fendants to  the  plaintiff ;  that  the  defendants  were  also  part- 
ners in  other  concerns  generally,  and  one  of  them  gave  the 
plaintiff  a  writing  in  the  following  words :  '<  Due  Pere  En- 
sign 126/.  Is.  9c2.,"  and  desired  him  to  keep  it,  and  promised 
that  he  and  the  other  defendant  would  give  him  their  note 
for  that  sum. 

The  plaintiff  also  read  a  letter  addressed  to  him  by  the 
defendants,  dated  6th  June,  1798,  in  which  they  spoke  of  the 
settlement  in  1796,  and  acknowledged  to  have  seen  a  memo- 
randum  of  that  settlement  in  a  book  of  the  plaintiff,  but  ex- 
pressed a  doubt  as  to  the  time  when  the  memorandum  was 
made,  and  referred  to  one  Grant  for  information,  by  which 
they  said  they  would  be  governed. 

On  the  part  of  the  defendants  a  receipt  signed  by  the  plain- 
tiff, was  offered  in  evidence  in  the  words  following  :  "  Re- 
ceived from  the  30th  day  of  May  last  to  this  day,  121Z.  85. 
lOrf..  in  full  for  journeymen's  wages,  and  my  part  of  the  pro- 
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fits  of  the  paper  mill  from  that  day,  and  also  in  full  of  all 
other  demands  to  this  day,  the  journeymen's  wages,  boys' 
board,  and  in  fact,  of  all  demands  I  or  they  may  have  on  the 
said  mill,  or  the  proprietors  thereof  to  this  day.    Witness 

my  hand  the  14th  day  of  July,  17d8." 
['146]  *The  plaintiff  then  offered  to  prove,  that  there 
was  a  mistake  in  the  general  terms  of  this  receipt, 
and  that  it  was  given  for  moneys  which  had  become  due  for 
his  profits  and  the  expenditures  attending  the  said  mill,  from 
the  30th  May,  1798,  until  the  date  of  the  receipt  only,  and 
that  the  sum  of  1261.  Is.  9d.  due  to  him  on  the  settlement  of 
1795,  had  never  been  paid.  This  evidence  was  overruled, 
and  a  verdict  was  thereupon  taken  for  the  defendants. 

The  plaintiff  moved  for  a  new  trial,  on  the  ground  that  the 
evidence  last  mentioned  ought  to  have  been  admitted. 

This  was  opposed  by  the  defendants,  who  insisted  that 
the  plaintiff  was  concluded  by  the  express  terms  of  his  re- 
ceipt, and  ought  not  to  be  allowed  to  contradict  it. 

Spencer,  for  the  plaintiff. 

Van  Vechten,  for  the  defendants. 

Lansing,  Ch.  J.,  delivered  the  opinion  of  the  court.  On 
the  trial  I  overruled  this  evidence,  on  the  principle  that  the 
plaintiff  having  deliberately  acknowledged  in  writing,  on  the 
14th  July,  1798,  that  all  the  accounts  respecting  the  paper 
manufactory,  subsisting  between  him  and  the  defendants, 
had  been  fully  satisfied  and  paid,  he  ought  not  to  be  per- 
mitted to  destroy  the  effect  of  that  acknowledgment  by 
parol  proof 

My  reflections  on  the  subject  since,  have  convinced  me 
that  I  was  not  correct  in  that  opinion.  A  mere  receipt  for 
money  is  not  within  the  rule  which  prohibits  a  party  from 
giving  evidence  by  parol,  or  essentially  fo  vary  a  written 
agreement.  The  application  of  the  rule  to  this  extent  would 
prevent  the  correction  of  any  mistake,  however  apparent,  and 
in  many  cases  operate  unjustly. 

We  are,  therefore,  of  opinion,  that  the  evidence  ought  to 
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have  been  admitted,  and  that  a  new  trial  be  awarded.  (See  2 
Term.  366,    5  Vezey,  jun.  87.)  (a) 

Rule  granted. 


•MuMPORD  against  Church,  [*147] 

A  depoaitioa  taken  de  bene  este  in  a  caose,  after  the  writ  was  returned,  but 
before  the  declaration  waa  filed,  and  on  the  same  day  that  an  older  of  a 
judge  had  been  obtained  for  that  purpose,  was  allowed  to  be  read,  the  wit- 
ness beinif  unexpectedly  about  to  depart  from  the  state,  on  a  distant  voy- 
age, under  circumstanoes  which  did  not  admit  of  delay,  and  notice  baTiag 
been  given  to  the  opposite  party  to  attend  his  eiamination. 

The  insured  may  abandon  on  receiving  information  of  the  capture  of  the  vea- 
oel,  and  though  it  afterwards  appear  that  the  vessel  was  restored  at  the  time 
of  the  abandonment,  but  unknown  to  the  insured,  the  abandonment  will  be 
valid. 

And  when  once  rightfully  made,  K  is  definitive,  though  the  vessel  was  after- 
wards released  aud  arrived  at  her  destined  port  in  6afety.(6) 

This  was  an  action  on  a  policy  of  insurance  on  the  brig 
Betsey,  B.  Richards  master,  at  and  from  New  York  to  Petit- 
Goave,  a  French  port  in  the  island  of  Hispaniola,  subscribed 
by  the  defendant  on  the  26th  May,  1793,  for  1000  dollars. 
The  plaintiff  declared  for  a  total  loss  by  capture. 

On  the  trial  before  Mr.  Justice  Kent,  at  the  New  York 
circuit  in  March  last,  the  defendant's  subscription  to  the 
policy,  the  interest  of  the  plaintiff,  notice  of  the  loss,  and 
proof  of  loss  and  of  interest,  and  an  abandonment  on  the  12th 
June,  1798,  were  proved  or  admitted.  A  witness  who  bad 
been  called  to  prove  the  abandonment,  in  answer  to  an  in- 

(a)  Cowen  &  Hill's  Notes  to  Phil.  Ev.  214,  215.  TrisUr  v.  W»2/«Mt« 
90U,  4  Harris  &  McHenry,  219.  Maze  v.  Miller,  1  Wash.  CO.  R.  328. 
Bumap  V.  Partridge,  3  Vermont  R.  144.  Wright  v.  Wright,  2  M'Cord  Ch. 
B.  192,  205.  Hou»e  v.  Law,  2  Johns.  R.  378.  M*Kin»try  v.  Peareall,  3  Id. 
319.  TobeifT,  Barber,  5  rd.  68.  Puinam  v.  Lewis,  8  id.  389.  Johneon  r. 
Weed,  9  id.  310.     Tucker  v.  Maxwell,  11  Mass.  R.  143. 

(b)  See  Sloeumv,  United  Statee  Ine.  Co.  infra,  p.  151.  Murray  r.  United 
States  Ins.  Co,  infra,  vol.  2,  p.  263.  Livingeton  v.  Hastie  ^  Patrick,  infra, 
vol.  3,  p.  293.  Bat  seeconlra,  Church  v.  Bedisnt,  and  Hallettf,  Peyton,  I 
Gaines'  Cas.  in  Err.  21, 43. 

Vol.  1.  23 
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quiry  made  by  the  defendant's  counsel,  relative  to  the  in- 
formatioQ  which  the  plaintiff  said  he  possessed  concerning  the 
brig,  testified,  that  the  plaintiff  told  him,  that  he  bad  intelli- 
gence of  her  having  been  captured  and  carried  into  Mole  St. 
Nicholas  for  trial.  The  plaintiff  proved  by  the  testimony  of 
the  mate,  that  the  brig  sailed  on  the  voyage  insured,  on  the 
12th  May,  1798,  and  on  the  16th  of  the  same  month  was 
captured  by  the  British  cutter  Genet,  and  carried  into  Mole 
St  Nicholas,  where  she  was  detained  three  weeks  and  restored 
to  the  captain  on  paying  charges :  that  after  her  release,  she 
remained  at  that  port  three  weeks  longer,  and  that  a  part  of 
the  cargo,  consisting  of  flour,  was  sold  there. 

A  decree  of  the  court  of  vice  admiralty  at  Moie  St, 
Nicholas,  pronounced  on  the  19th  June,  restoring  the  brig 
on  the  payment  of  charges,  was  also  read  in  evidence,  and 
it  was  admitted  that  this  decree  and  the  captain's  protest 
against  it,  were  delivered  to  the  defendant  on  or  about  the 
1st  July,  1798,  when  they  were  received  by  the  plain- 
tiff. 
[*148]  *It  was  also  admitted,  that  the  brig  returned  to 
the  iK)rt  of  New  York,  in  September,  following; 
that  she  was  there  libelled  in  the  district  court  of  the  United 
States  for  seamen's  wages,  and  after  the  usual  proceedings 
in  such  cases,  ordered  to  be  sold  ;  that  she  was  accordingly 
sold  for  the  sum  of  2250  dollars,  and  after  paying  the  sea- 
men's wages  and  other  incidental  charges,  the  sum  of 
931  dollars  66  cents  remained  in  the  hands  of  the  proper 
officer  of  that  court,  for  the  benefit  of  whom  it  might  con- 
cern. 

The  plaintiff  then  offered  in  evidence  the  deposition  of  B. 
Richards,  the  master,  which  had  been  taken  de  bene  esse,  be- 
fore the  recorder  of  the  city  of  New  York,  acting  as  commis^ 
sioner  of  this  court,  under  the  following  circumstances :  on 
the  arrival  of  the  master  in  the  city  of  New  York,  in  Sep- 
tember, 1798,  he  found  the  business  of  the  city  interrupted 
by  the  pestilence  which  then  prevailed,  and  he  immediately 
left  it  for  his  place  of  residence  at  New  London  in  Connec- 
ticut ;  that  he  contiuued  there  until  a  few  days  before  the 
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lime  of  taking  his  deposition,  when  he  set  out  for  Baltimore, 
to  take  command  of  a  ship  on  a  voyage  to  the  East  Indies, 
and  which  then  lay  in  readiness  and  waiting  his  arriral. 
On  his  way  to  that  place,  he  called  on  the  plaintiff  in  New 
York,  on  the  morning  of  the  20th  December,  Inst,  and  in- 
formed him  of  his  intention  to  proceed  to  Baltimore  the  next 
morning  by  the  earliest  stage.  The  plaintiff  solicited  him 
to.  postpone  his  joarney  until  he  should  be  able  to  have  his 
deposition  regularly  taken  in  this  case,  which  he  absolutely 
reiused,  allying  that  he  had  reason  to  apprehend  that  he 
should  lose  the  command  of  the  ship  by  such  delay.  Upon 
this,  an  application  was  made  to  the  defendant's  attorney  to 
consent  that  his  deposition  should  be  immKliately  taken, 
which  being  refused,  the  plaintiff  applied  to  the  recorder  for 
an  order  to  examine  the  witness  at  eight  o'clock  in  the  eve- 
ning of  the  same  day,  which  was  immediately  served  on  the 
defendant's  attorney,  and  the  deposition  was  accordingly 
taken,  de  bene  esse,  the  defendant's  attorney  refusing  to  at- 
tend the  examination.  At  the  time  of  his  exami- 
nation,  the  Meclaration  in  this  cause  was  not  filed,  ['149] 
but  the  writ  had  been  returned  served,  at  the 
October  term  preceding.  The  defendant  objected  to  the 
reading  of  this  deposition,  which  objection  was  overruled  ; 
the  deposition  being  read,  confirmed  the  testimony  of  the 
mate,  and  further  stated,  that  the  brig  arrived  at  Mole  St, 
Nicholas  on  the  28th  day  of  May ;  that  she  was  libelled  by 
the  captors  in  the  court  of  vice  admiralty  there ;  that  he  (the 
master)  put  In  a  claim  to  the  brig  in  behalf  of  the  persons 
interested  in  her ;  that  he  was  examined  in  the  said  court  on 
the  standing  interrogatories  on  the  7th  of  June ;  that  on  the 
9th  of  June,  the  brig  was  decreed  to  be  lestored  on  paying 
all  the  costs  as  above  mentioned ;  that  he  paid  tliose  costs, 
conceiving  it  to  be  for  the  interest  of  all  concerned,  but  was 
compelled  to  dispose  of  his  flour  there  by  order  of  the  govern- 
ment, and  prohibited  from  proceeding  to  his  port  of  desti- 
nation, and  could  obtain  permission  to  go  to  an  English  port 
only ;  that  he  therefore  cleared  out  for  Jamaica,  and  returned 
to  New  York ;  that  on  his  arrival  at  New  York,  he  applied 
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to  the  defendant,  among  others,  by  the  direction  of  the  plain- 
tiff's  attorney,  for  instructions  how  to  act,  and  requested  him 
to  receive  the  said  brig,  which  he  declined 4o  do;  and  that 
the  plaintiff  had  not  in  any  manner,  to  his  knowledge,  inter- 
fered after  the  capture,  either  with  the  brig,  her  freight  or 
cargo. 

On  this  evidence  a  verdict  for  the  plaintiff  was  taken  by 
consent,  for  a  total  loss,  subject  to  the  opinion  of  the  court 
on  the  whole  case. 

S,  Jbne«,  jun^  for  the  plaintiff. 

HamiUon.  for  the  defendant. 

For  the  defendant  three  points  were  made. 

1.  Whether  the  deposition  of  the  captain  ought  to  have 
been  read. 

iL  Whether  the  plaintiff  had  a  right  to  abandon,  when  the 
vessel  was  in  fact  restored,  before  ihe  time  of  making  the 

abandonment 
[•150]        '3.  Whether  the  vessel,  having  returned  to  the  port 
of  New  York  in  safety,  the  plaintiff  was  not  bound 
to  receive  her,  notwithstanding  the  abandonment. 

Lansing,  Gh.  J.,  delivered  the  opinion  of  the  court.  Un- 
der the  circumstances  of  the  case,  the  deposition  of  the  cap- 
tain was  properly  received.  The  examination  of  witnesses, 
who  are  about  to  depart  from  this  state,  de  bene  esse,  on  a 
proper  notice,  has  already  received  the  sanction,  and  is  esta- 
blished by  the  practice  of  this  court.  If  the  rule  were  now 
to  be  introdnced,  I  should  he  inclined  to  exclude  such  an 
examination,  but  the  court  think  it  not  material,  whether  an 
examination  be  taken  before  or  after  issue  joined  or  the  de* 
claration  filed.  The  necessity  of  this  mode  of  taking  testi- 
mony may  as  often  occur  before  as  after  auy  pleadings  in 
the  cause.  It  is  always  more  disadvantageous  to  the  party 
who  is  obliged  to  have  recourse  to  this  expedient,  and  there- 
by expose  the  grounds  of  his  claim  or  defence,  than  to  his 
adversary,  who  has  to  cross-examine  merely,  and  it  may 
eften  be  essential  to  the  discovery  of  truth  and  the  ends  of 
justice.  The  notice  of  the  examination  in  this  case  must 
Also  be  deemed  sufficient.    The  plaintiff  gave  all  the  time  in 
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his  power ;  the  defendant  had  an  opportunity  to  attend,  and 
being  apprized  of  the  necessity  of  so  short  a  notice,  he  ought 
to  have  attended,  or  submit  to  the  examination  which  was 
taken^a)  . 

The  two  remaining  points  may  be  considered  in  one  view. 

The  condition  of  the  vessel  after  the  capture  no  doubt  en-* 
titled  the  plaintiff  to  abandon,  and  claim  a  total  loss.  He  did 
abandon  on  the  first  intelligence  of  her  situation,  but  the  ves- 
sel, without  the  knowledge  of  either  party,  was  then  decreed 
to  be  restored,  which,  it  is  contended,  changed  the  total  into 
a  partial  loss,  and  deprived  the  plaintiff  of  the  right  to  aban- 
don. The  decree  was  on  the  9th,  and  the  abandonment  on 
the  12th  of  June.  Without  deciding  how  far  the  subsequent 
prohibition  by  the  British  government  against  the  vessel's 
proceeding  to  her  port  of  destination,  would  entitle 
the  assured  on  the  ship  to  abandon  and  *claim  a  to-  [*161] 
tal  loss,  we  think  that  the  abandonment  ought  to  be 
supported,  as  referrins:  to  the  condition  of  the  vessel  previous 
to  the  decree  by  which  she  was  released.  The  assured  in 
every  case  must  act  according  to  the  information  he  pos- 
sesses. For  the  correctness  of  that  information  he  is  answer- 
able, but  he  cannot  be  answerable  that  the  state  of  things 
which  existed  at  the  period  of  its  date,  shall  continue.  The 
plaintiff  therefore,  had  a  right  to  proceed,  and  make  the 
abandopment  upon  the  information  he  then  possessed ;  and 
the  abandonment  being  rightfully  made,  must  be  defini- 

(a)  The  Revised  Statatee  now  regulate  conditional  examinations,  and  proride 
that  whenever  any  action  pending  in  any  court  or  law,  being  a  coui^  of  record, 
shall  have  been  commenced  by  the  actual  service  of  process,  or  when  the  de- 
fendant shall  have  appeared  to  the  action,  either  party  may  have  the  testi- 
mony of  any  witness  taken,  conditionally  to  be  need  in  the  cases  and  under 
the  circumstances  therein  prescribed,  vol.  3,  p.  391,  ^  I.  And  the  officer,  to 
whom  application  is  made  for  the  exammation  of  the  witness,  may  make  an 
order  requiring  the  adverse  party  to  attend  the  examination,  at  such  time  and 
place  as  shaH  be  therein  specified  ;  which  time  and  place  shall  not  exceed 
twenty  dkys  from  the  date  of  snch  order,  and  shall  be  as  much  shorter  as 
the  exigency  of  the  case  may  require,  and  the  residence  of  the  adverse  party 
or  his  attorney  will  allow,  in  order  to  afford  sufficient  opportunity  to  attend 
such  examination.  3  R.  S.  392,  ^  3.  For  the  general  practice  upon  this  sub- 
ject  see  Gm.  Pnc  dd  ed  584-586. 


151  CASES  IN  THE  SUPREME  CX)URT. 

Momford  ▼.  Church. 

t]ye.(a)  The  contrary  idea  is  inconsistent  with  a  perfect 
right  to  abandon,  and  would  render  it  precarious  and  uncer- 
tain, by  being  subject  to  the  contingency  of  intermediate 
events,  and  liable  to  be  defeated.  To  preserve  consistency 
in  the  law  on  this  subject,  and  to  establish  certainty  in  its 
rules,  it' is  necessary  to  maintain  the  conclusiveness  of  an 
abandonment  when  properly  made,  and  to  allow  the  plaintiff 
to  recover  for  a  total  lo6s.(6) 

Judgment  for  the  plaintiff. 

(a)  See  Marahall,  525.     P(Ahier,  Coot  d'lnsor.  n.  138.     2  Emerig;.  195, 
197. 

(6)  In  Oou  ▼.  Withera,  2  Barr.  683,  696,  2  Ld.  Ken  325,  Lord  Mansfield 
obeerred,  *'  I  eannot  find  a  mngle  book,  ancient  or  modem,  which  doee  D4it 
ny,  that  in  caee  of  the  ship  being  taken,  the  ineured  may  demand  as  for  a 
total  loss  and  abandonment."  But  see  Church  y.  Bedieit<,.Caines'  Cas.  in  Err. 
21,  and  Hallet  y.  Peyton,  id,  28,  per  Lannng,  Ch.,  40,  41,  where  it  is  stated 
that  this  decision  went  upon  a  different  ground.  See  also  HamUttm  ▼.  Jtfen- 
dez,  2  Burr.  1212.  A  capture  or  detention,  within  the  meaning  of  the  policy, 
will  authorize  an  abandonment  of  the  ship  or  cargo.  Levering  ▼.  MeremniUe 
In*,  Co.,  12  Pick.  348.  Dorr  ▼.  New  England  Ins.  Co.,  11  Mass.  R.  I. 
Dorr  ▼.  Union  Ine.  Co.,  8  Mass.  R.  494.  Muneon  y.  New  England  Ins.  Co., 
4  Mass.  R.  88.  Delano  v.  Bedford  Ins.  Co.,  10  Mass.  H.  347.  Sewtdl,  J., 
in  OUver  Y.  Newburfport  Ins.  Co  ,  3  Mass.  R.  37,  50.  Rhineknder  y.  The 
In0,  Co.  of  Pennoylvania,  4  Cranch,  29.  But  the  abandonment  must  bo 
made  before  the  cause  of  the  loss  is  remoYed.  Tucker  y.  United  Ina.  Co.,  12 
Mass.  R.  268.  Amory  v.  Jonea,  6  Mass.  R.  318.  Richardson  y.  Marine  Ina. 
Co.,  id.,  102.  Shaw,  Ch.  J.,  in  Lovering  y.  Mercantile  Ina.  Co.,  12  Pick. 
348.  See  Martin  y.  Salem  Ina.  Co.,  2  Mass.  R.  420.  Dorr  y.  New  England 
Ina.  Co.,  4  Mass  R.  221.  The  cases  of  Church  y.  Bediant  and  HalUtt  v. 
Peyton,  1  Caines'  Cas.  iu  Err.  21-43,  may  be  considered  conelusiye  on  this 
qaestion,  in  New  York.  They  decide,  that  where  there  has  been  a  capture 
and  a  restoration,  and,  subsequently  to  the  restoration,  an  abandonmenti 
though  the  (act  of  restoration  may  be  uuknowu  to  the  assured  at  the  time  of 
the  abandonment,  that  the  assured  cannot  claim  for  a  total  loss.  But  a  dis. 
tinetion  is  taken  between  this  case,  and  that  in  which  the  abandonment  pre- 
cedes the  restoration.  In  the  latter  case  Lansing,  Ch.,  pp.  38-40,  ad« 
mits  that  the  right  to  recover  for  a  total  loss  would  exist.  Upon  this  dis- 
tinction, the  principal  case  is  approved,  while  Slocum  v.  Burling,  infra,  151, 
and  Livingaton  r.  Hastie  and  Patrick,  infra,  vol.  3,  p.  293,  are  overruled. 
it  must,  however,  be  noted,  that  the  statement  of  facts  upon  which  fhe  judg- 
ment in  the  principal  case  proceeded,  is  materially  dilTerent,  in  the  opinion  of 
JLsnstn^,  Ch.,  (1  Caines'  Cas.  in  Err.  38,  39,)  from  that  in  the  text  The 
capture  is  there  stated  to  have  taken  place  on  the  26th  day  of  May,  1796. 
The  abandonment  on  the  12th  of  June  was  made,  therefore,  during  the  three 


NEW  YORK,  OCTOBER,  1799.  161 

Mumford  v-  Church. 

weekB  of  detention,  and  the  case  conld  be  supported  upon  the  principles  laid 
down  in  Hallett  y.  Peyton,  It  appears  from  the  date  of  the  decree  of  the 
eoort  of  vice  admiralty,  reported  (p.  147,)  in  the  principal  case,  that  the 
Betsey  was  detained  until  after  the  12th  ef  June/  But  it  is  difficult  to  perceive 
how  the  second  point  made  hy  counsel,  (p.  149,)  and  the  times  of  the  decree 
and  ahandonment,  respectively  stated  by  the  court,  (p.  150,)  could  both  be 
grounded  in  mistake,  and  it  is  more  probable  that  the  recollection  of  tho 
Chancellor  was  inaccurate,  than  that  both  himself  and  the  counsel  should 
haye  erred,  as  to  the  question  really  before  the  court  at  the  time  the  principal 
case  was  decided.  See  also  Smith  v.  The  Universal  Ins,  Co,,  6  Wheaton's  R. 
176;  Adams  V.  The  Delav>are  Ins.  Co.,  2  Binuey's  R.  987  ;  Marshall  v.  The 
Delaware  Ins.  Co.,  S  Wash.  C.  C.  R.  54;  Dutilh  y.  GatUff,  4  DaUas,  446; 
Seton  y.  The  belaware  Ins.  Co.,  3  Wash.  C.  C.  R.  175,  where  the  principles  of 
Umllett  y.  Peyton  are  affirmed.  The  actual  state  of  facts  at  the  time  of  an 
abandonment,  and  not  the  intelligence  received,  is  the  proper  test  of  the  vali- 
dity of  an  abandonment.  jDorr  v.  Union  Ins,  Co,,  cited  above.  Robinson  v. 
Jones,  8  Mass.  R.  536.  (But  see  Dorr  v.  Neto  England  Ins,  Co^  4  Mass.  R. 
291.)  3  Kent's  Comm.324, 325.  Immediately  upon  receiving  intelligence  of 
a  capture,  the  insured  can  abandon ;  Omrdete  v.  CoL  Ins.  Co,,  7  Johns.  R.  514 ; 
Rhinelander  v.  Ins,  Co,  of  Pennsyhania,  cited  above ;  Queen  y.  Union  Ins, 
Co.,  3  Wash.  C.  C.  R.  331 ;  CampbeU  v.  WiUiamson,  2  Bay,  R.  237 ;  Mey  v. 
Tunno,  2  Bay,  R.  307 ;  and  he  is  not  bound  to  make  any  claim  or  appeal  to 
tho  enemy's  court  of  admiralty,  or  to  litigate  there  the  validity  of  the  eaptozv, 
but  be  may  wholly  leaye  that  to  the  underwriter.  The  insured,  however,  is 
in  no  case  bound  to  abandon,  and  no  capture  of  the  enemy  can  be  so  total  a 
loss  as  to  leave  no  possibility  of  recovery ;  for  the  jus  postliminii  continues  for 
ever,  except  where  a  captured  ship  is  converted  -into  a  ship  of  war.  The 
chance  of  the  owner  recovering  his  property  does  not,  however,  suspend  his 
right  to  demand  as  for  a  total  loss ;  but  in  the  case  of  a  re-capture,  justice  is 
considel-ed  to  be  done  to  the  insurer  by  putting  him  in  the  place  of  the  in- 
sored.  Marshall  on  Ins.  568.  A  capture,  however,  does  not  necessarily  ter- 
minate in  a  total  loss,  so  as  to  entitle  the  assured  to  abandon  at  any  time. 
The  assured  can  only  abandon  while  his  advices  are  thit  it  is  a  total  loss,  %nd 
not  after  he  knows  of  the  recovery!  Afufr  y.  United  Ins,  Co.  1  Caines'  R. 
49.  Parage  v.  Dale,  infra,  vol.  3,  p.  156.  Marine  Ins,  Co,  of  Alexandria  y. 
Tucker,  3  Cranch,  357.  Hurtin  v.  Phanix  Ins,  Co.,  1  Wash.  C.  C.  R.  400. 
By  the  English  rule,  an  abandonment,  though  rightfully  made,  is  not  abso. 
lute,  but  is  liable  to  be  controlled  by  subsequent  events ;  and,  if  the  loss  has 
ceased  to  be  total  before  action,  tho  abandonment  becomes  inoperative.  The 
rule  was  suggested,  but  left  undecided  in  Hamilton  v.  Mendes,  Burr.  1198; 
but,  it  was  explicitly  declared  and  settled  in  subsequent  cases.  Bainbridge  y. 
iVsOson,  10  East,  329.  Patter«m  v.  JeiteAte,  4  Manie  dt  Selw.  394.  Melnor 
y.  Henderson,  id.  584.  Therefore,  if  a  captured  ship  be  retaken,  and  permit- 
ted to  proceed  on  her  voyage,  so  that  she  suffer  but  a  small  temporary 
inconvenience,  this  is  only  a  partial  and  not  a  total  loss.  Kulen  Kemp  y. 
Fiijg'ne,  1  T.  R.  304.  So,  where  a  ship  insured  from  Jamaica  to  Liverpool 
was  captured  ib  the  course  of  her  voyage,  and  re-captured  in  a  few  days,  and 
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the  salvage  and  damage  of  recapture  amoonting  only  to  JC15,  4««  Bd.  per  cent* 
it  was  held,  that  the  ineured  ^tm  not  eotHled  to  abandon,  it  appearing,  that 
at  the  time  when  notice  of  ab&ndouiuent  waa  given,  it  was,  in  fact,  only  a 
partial  and  not  a  total  loss,  aa  the  a«ored  supposed,  and  there  being  no  sub- 
sequent circumstances,  such  as  the  loas  of  the  voyage,  high  salvage,  &c.,  to 
continue  it  a  total  loss.  Bainbridge  v.  NeiUan,  10  East,  329.  1  Camp.  297. 
See  further,  upon  the  distinction  between  total  and  partial  loss  by  capture, 
Melver  v.  Henderaon,  4  Maule  ic  Selw.  576.  CoVogan  v.  London  At" 
turanee  Co,,  5  id.  447.  The  English  rule  does  not  rest,  however,  without 
-some  distrust  as  ta  its  solidity.  It  was  much  doubted  in  the  house  of  lords, 
by  Lord  Eldon,  in  Smith  v.  Roberttoh,  2  Dow,  474.  Every  question  as  to 
the  principle  was  expreraly  waived,  and  it  has  since  been  very  much  shaken. 
Holdoworth  V.  Wire,  7  Bam.  &  Cren.  794.  Nayler  v.  Tayior,  9  BarA.  6l 
Cress.  718.  But,  in  the  United  States  a  different  rule  prevails;  and  it  is  well 
settled  in  American  jurisprudence,  that  an  abandonment,  once  rightfully  made, 
is  binding  and  conclusive  between  the  parties ;  and  the  rights  flowing  from  H 
become  vested  rights,  and  are  not  to  be  divested  by  subsequent  events."  3 
Kent's  Gomm.  324.  Rhintlander  v.  The  Ins,  Co.  of  Pennoyhania,  4  Cranch, 
29.  Mm  shall  v.  The  Delaware  Ins.  Oo,,  id.  202.  Lotering  v.  Mercantile 
Ins.  Co.,  12  Pick.  348.  See  Lee  v.  Boardman,  3  Mass.  R.  it39.  Parsons, 
Ch.  J.  in  Wood  v.  Lincoln  ^  Kennebeck  Ins.  Co.,  6  Mass.  R.  479,  482.  Dorr 
V.  Union  Ins.  Co.,  8  id.  494 ;  and  Coolidge  v.  Oloueester  Ins.  Co.,  15  id.  341. 
But  see  Smith  v.  Touro,  14  Mass.  R  112,  and  Dana,  Ch.  J.  in  Livermore  v. 
Newburyport  Ins.  Co.,  1  Mass.  R.  264,  282.  And,  though  by  the  terms  oi 
the  policy,  the  loss  was  not  payable  until  sixty  days  after  notice  thereof,  and 
after  abandonment,  and  before  the  expiration  of  the  sixty  days,  the  property 
was  restored,  it  was  held  this  made  no  difference,  hut  that  the  abandonment 
was  definitive.    Munson  v.  Neio  England  Ins.  Co.,  4  Mass.  R.  88. 


Slocum  &  Burling  against  The  United  Insurance 
Company. 

The  insured  may  abandon,  on  receiving  information  of  the  capture  of  the  ves- 
sel insured,  and  may  recover  for  a  total  loss,  though  the  vessel  be  after- 
wards liberated  and  arrives  in  safety  at  her  port  of  destination. 

An  abandonment  when  once  properly  made  is  definitive,  and  fixes  the  rights 
of  the  partie8.(a) 

This  wa.s  an  action  on  a  policy  of  insurance,  dated  the 
26th  January,  1799,  on  a  cargo  of  the  schooner  Goliah,  from 
New  York  to  New  Orleans. 

(a)  See  Mumford  v.  Church,  supra,  147.  Murray  v.  United  States  Ins.  Co, 
infra,  vol.  2,  p.  263.    Livingston  v.  Haotie  ^  Patrick,  infra,  vol.  3,  p.  293. 
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The  cause  was  tried  before  Mr.  Justice  Kentj  at  the  last 
circuit  in  the  city  of  New  York,  when  it  appeared  in  eri- 
dence,  that  the  yessel,  on  the  14th  February,  1779,  while  pro- 
ceeding on  her  voyage,  was  taken  by  a  British  privateer  and 
carried  into  New  Providence.  As  soon  as  the  intelligence  of 
her  capture  was  received  by  the  plaintiffs,  to  wit,  on  the  16th 
|darch  following,  he  abandoned  his  interest  to  the  defendants, 
offering  the  usual  proofs  of  interest  and  of  loss.  The  vessel 
was  liberated  on  the  12th  day  of  March,  whieh  could  not 
have  been  known  to  either  party  at  the  time  of  the 
abandonment,  and  she  afterwards  ^proceeded  on  her  [*162) 
voyage  with  her  cargo,  and  arrived  in  safety  at  New 
Orleans. 

Bin/dj  for  the  plaintiffs. 

TVaupy  for  the  defendants. 

The  question  submitted  to  the  court  was,  whether  the 
plaintiffs  were  entitled  to  recover  for  a  total,  or  a  partial  loss 
only. 

Lansing,  Ch.  J.  delivered  the  opinion  of  the  court.  We 
have  already  decided  this  point  in  the  case  of  Mumford  v. 
Churchy  in  the  present  term.  The  plaintiflfe  could  only  be 
governed  by  the  information  they  possessed.  On  receiving 
the  intelligence  of  the  capture,  they  were  entitled  to  abandon^ 
and  an  abandonment  once  properly  made  is  definitive,  and  fixes 
the  rights  of  the  parties.  It  may  be  revoked  by  mutual  con- 
sent, or  waived ;  but  otherwise  it  is  conclusive. 

The  plaintiffs  are,  therefore,  entitled  to  recover  as  for  a  total 


Judgment  for  the  plaintiff. 


YoL.  I.  24 
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Thayer  against  Rogers. 

Where  the  defendant  pleaded  two  pleat  of  payment  to  an  action  on  a  bond, 
one  htfore  the  day  and  the  other  at  the  day,  the  ooort,  on  motion,  ordered 
the  fiflrt  plea  to  be  struck  out. 

The  plaintiff  declared  in  debt  on  bond,  and  the  defendant 
among  other  things,  pleaded  two  pleas  of  paytnent,  one  before 
the  day,  the  other,  payment  at  the  day. 

SiggSf  for  the  plaintiff,  moved  to  strike  ont  one  of  those 
pleas,  on  the  ground  that  it  was  competent  for  the  defendant, 
under  the  last  mentioned  plea  to  give  in  evidence  payment  be* 
fore,  as  well  as  at  the  day. 

Harisdn^  for  the  defendant  replied  that  both  pleas  were 
consistent,  and  each  depended  on  a  different  ground  of  de- 
fence, and  were,  therefore,  properly  pleaded. 

Per  Curiam.  Every  matter  of  defence  that  can  be  admit- 
ted under  the  first  plea,  may  be  given  in  evidence  under  the 
second.  The  first  is,  therefore,  useless,  and  is  ordered  to  be 
struck  out 

Note.  The  defendant  also  pleaded  four  other  pleas,  some 
of  which  the  plaintiff  also  moved  to  strike  out ;  but 
[*153]  *the  defence  appearing  to  be  complicated,  and  the 
propriety  of  the  pleas  demanding  a  close  examination, 
the  court  did  not  think  it  a  case  sufficiently  clear  to  dis- 
criminate between  them,  and  interfere  in  this  peremptory 
manner.(a) 

Rule  granted. 

(a;  Gra.  Prac.  3d  edit  344, 345. 
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Jackson,  ex  dem.  Kanb  &  Kane,  against  Sternbjbroh. 

In  ejectment,  the  lenor  of  plaintiff  offered  in  oTidenee,  1.  A  jad|rinent  against 
defoDdant,  (P.)  and  A.,  and  an  tOuu  JLfa.  itraed  thereon.  3.  A  retam  of 
I  the  sheriff  that  he  h«d  cansed  to  be  made  of  the  goods  and  chattels, 
lands  and  tenements  of  P.  and  A.,  $3069,  parcel  of  the  debt  and  da- 
mages, dec,  in  part  satisfaction,  &c.,  and  that  the  said  P.  and  A.  had  no 
more  goods  or  chattels,  lands  or  tenements,  whereof  to  be  made  the  residae, 
Slc3,A  deed  from  the  sheriff  to  C.  4.  A  deed  fh>m  C.  to  the  lessors  of 
plaintiff,  executed  on  tho  same  day.  It  farther  appeared  that  C.  was  the 
agent  or  trustee  of  said  lessors  m  making  the  purchase  ;  that  the  lessors  paid 
the  parchase  money,  and  that  defendant,  at  the  time  of  the  sale,  was 
in  possession  of  the  premises. 

Held,  that  the  words  «  as  before,"  &e.,  in  the  alias  fi.  fa.,  might  be  rejected 
as  surplusage,  no  previous  ji.  fa.  haying  in  fact  issued. 

That  the  sheriff's  xetom  set  forth  sufficiently  that  there  were  no  goods  or  chat- 
tels belonging  to  the  defendant. 

An  incorrect  return  by  a  sheriff  of  tbejS. /«.,  will  not  defeat  the  sale,  or 
afiect  the  purchaser's  title. 

After  a  sale  of  land  by  the  sheriff  under  a  fi  fa.,  the  defendant  becomes 
quasi  a  tenant  at  will  to  the  purchaser,  and  his  possession  is  not  deemed 
adrene.    Lsiois,  J.  disMUting. 

Where  a  purchase  was  made  at  a  sheriff's  sale,  by  a  person  as  agent  for 
the  plaintiff,  who  paid  the  purchase  money,  and  the  land  was  cooTeyed 
to  the  agent ;  it  was  held,  that  the  deed  created  a  resulting  trust  for  the 
plaintiff,  which  might  be  proyed  by  parol  eyidence. 

This  was  an  action  of  ejectment  The  cause  was  tried 
before  Mr.  Justice  Letoist  at  the  last  Montgomery  circuit. 

The  plaintiff  offered  in  evidence  exemplified  copies  of  a 
judgment  obtained  in  this  court  in  favor  of  the  lessors  of 
the  plaintiff  against  the  defendant,  and  one  A.  Sternbergh, 
and  of  an  alias  fi./a.  issued  thereon,  and  directed  to  the 
sheriff  of  Ifontgomery,  with  a  return  of  the  sheriff  endorsed 
in  the  words  following  :  "  By  virtue  of  the  within  writ,  I 
have  caused  to  be  made  of  the  goods  and  chattels,  lands  and 
tenements  of  the  within  named  Peter  and  Adam  Stembei^h, 
2062  dollars,  parcel  of  the  debt  and  damages  within  named, 
which  said  moneys  I  have  ready,  &c.,  in  part  satisfaction  of 
the  said  debt  and  damages,  and  I  do  further  certify  that  the 
said  Peter  and  Adam  have  no  more  goods  or  chattels,  lands 
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or  teDementSi  in  my  bailiwick,  whereof  I  can  cause  to  be 
noade  the  residue  of  the  said  debt  and  damages^  or  any  partA 
thereof."  The  plaintiff  then  produced  a  deed  from  the^ 
sheriff,  conveying  the  premises  in  question  to  one  Cox,  he 
being  the  purchaser  at  the  sheriffs  sale  under  the  execution, 
and  also  a  deed  from  Cox  to  the  lessors  of  the  plaintiff  for 
the  same  premises,  executed  on  the  same  day. 

It  further  appeared  by  parol  proof,  that  Cox  was  the  agent 

or  trustee  merely  of   tlie  lessors  of  the  plaintiff, 

{*154]    in  *making  the  purchase,  and  that  the  defendant 

was,  at  the  time  of  the  sale,  in  the  actual  possession 

of  the  premises,  and  continued  in  possession  until  the  time 

of  the  trial. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  court,  whether  be  was  entitled  to  recover. 

On  the  argument  the  following  points  were  made : 

1.  Whether  the  alias  fi,  fa.  was  regular,  and  ought  to  have 
been  admitted  in  evidence,  without  showing  that  a^. /a.  had 
previously  issued. 

2.  Whether  the  sheriff's  return  was  sufficient,  as  it  did  not 
state,  that  he  had  sold  the  lands  and  tenements  of  the  de- 
fendant, for  want  of  goods  and  chattels ;  and  if  insufficient, 
whether  the  return  was  essential  to  the  title  of  the  purchaser. 

3.  Whether  parol  proof  of  the  trust  in  Cox  could  be  ad- 
mitted, and  whether  the  possession  of  the  defendant  must 
not  be  deemed  to  have  been  adverse,  and  the  conveyance  by 
Cox  to  the  lessors  of  the  plainti^  therefore,  void. 

Van  Vechten,  for  the  plaintiff. 

MelcalffiTid  Burr,  for  the  defendant. 

Lansing,  Ch.  J.  The  objection  to  the  writ  as  an  nlias 
Ji.fa.  is  merely  formal.  It  is  not  pretended  that  any  pre- 
vious execution  had  issued  against  the  defendant,  or  that 
the  judgment  was  in  any  manner  satisfied.  The  circum- 
stance of  its  being  expressed  to  be  an  alias  could  not,  there- 
fore, prejudice  any  right  of  the  defendant,  nor  could  it  vary 
the  legal  effect  of  the  writ.  I  think  that  the  clause  consti- 
tuting it  an  alias,  inay  well  be  rejected  as  surplusage,  and 
ought  not  to  be  allowed  to  defeat  a  title  that  was  otherwise 
fairly  acquired. 
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If  a  former  execution  had  issued  and  a  levy  had  been  at- 
.tempted  under  the  aliaSf  the  court  would  in  a  summary 
way  have  redressed  the  defendant,  by  setting  it  aside  for  ir* 
regularity. 

As  to  the  return  of  the  sheriff,  it  in  effect  shows  that  there 
were  no  goods  or  chattels  belonging  to  the  defendant;  for 
after  stating  the  sum  which  had  been  made  of  the  goods 
and  chattels,  lands  and  tenements  generally,  it 
^certifies  that  the  defendant  had  no  other  goods  or  [*1.66] 
chattels ;  and  the  whole  sum  levied  was  not  suffi- 
cient to  satisfy  the  execution. 

But  the  sheriff's  return,  in  my  opinion,  was  not  essential 
to  the  title  of  the  purchaser.  That  title  was  not  created  by, 
nor  dependent  on  the  return,  but  was  derived  from  the  pre- 
vious sale  made  by  the  sheriff  by  virtue  of  his  writ.  It  was 
sufficient  for  the  purchaser,  that  the  sheriff  had  competent 
authority,  and  sold  and  executed  n  deed  to  him. 

The  proceedings  in  the  cast  of  an  extent  upon  an  elegit 
do  not  apply  to  the  writ  of  JUri  facias.  On  the  writ  of 
elegU  no  sale  <;an  be  had,  but  the  sheriff  takes  an  inquisition 
by  a  jury  who  set  off  the  moiety  by  metes  and  bounds.(a) 
The  inquisition  is  there  necessary  to  be  returned,  and 
together  with  the  return  constitutes  the  title.  Here  the  sale 
and  the  sheriff's  deed  are  sufficient  evidence  of  the  title,  and 
if  the  purchaser  can  show  that  the  sheriff  has  authority  to 
sell  it  is  enough,  and  he  need  not  look  further.(&) 

With  regard  to  the  intermediate  conveyance  to  Cox,  it  afv 
pears  that  he  acted  as  the  agent  of  the  lessors  of  the  plaintiff 

(a)  See  an  elaborate  statement  of  the  aathoritiee  upon  this  pointi  Cowen  &, 
Hill's  Notes  to  1  Phil.  Ev.  1093,  1094. 

(h)  Thb  doctrine  is  reaffirmed  in  Wheaton  v.  Sexton,  4  Wheat.  R.  503, 50$* 
'*  The  parehMer,'*  says  Joknwn,  J.  deKveriog  the  opinion  of  the  eourti  '*  de- 
pends on  the  jadgment,  the  levy,  and  the  deed.  All  other  questions  are  ^- 
tweeo  the  parties  to  the  jodg^ment  and  the  marshal.  Whether  the  marshal 
•ells  befwe  or  after  the  return,  whether  he  makes  a  correct  retnro,  or  any 
lotom  at  all  to  the  writ,  is  immaterial  to  the  purchaser,  provided  the  writ  wss 
duly  issued  and  the  levy  made  before  the  return."  S,  P.  Mitchell  y.  ^tipe,  8 
Yeiiper,  179.  •  Jnd^  Cowen  considered  it  "  enough  for  the  purchaser  that  the 
officer  had  authority  to  sell  and  did  sell  to  him  and  executed  a  deed."  CoweH 
Sl  Hill's  Notes  to  1  Phil.  Ev.  1094. 
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merely,  and  received  it  as  their  trustee.  The  consideration 
money  was  not  paid  by  him,  bat  by  the  lessors  of  the  plain- 
tiff, and  a  trust  of  course  resulted  for  their  benefit.(c)  The 
statute  of  frauds  does  not,  therefore,  apply ;  for  a  resulting 
trust  or  a  trust  by  the  act  or  operation  of  law,  is  expressly 
excepted  by  that  statute,  and  remains  as  at  common  law  sus- 
ceptible of  proof  by  paroL(cI)  If  this  were  not  the  ease,  the 
trust  in  this  instance  was  executed  and  extinguished  by  the 
conveyance  of  Cox  to  the  lessors  of  the  plaintiff,  and  Cox 
could  not  afterwards  defeat  it. 

Considering  Cox  as  a  mere  trustee,  his  possession  was 
in  fact  the  possession  of  the  lessors  of  the  plaintiff.  This 
alone  is  an  answer  to  the  argument  founded  on  the  idea  of 
adverse  possession.  Besides,  the  possession  of  the 
[*166]  defendant  at  the  time  of  the  conveyance  by  •Cox 
to  the  lessors  of  the  plaintiff  can  in  no  sense  be 
deemed  to  be  adverse.  Cox  held  under  the  title  of  the 
defendant,  and  not  in  hostlMty  to  it ;  and  the  latter  after 
the  deed  to  Cox,  became  q7iasi  his  tenant  at  wili,(e)  and 
would  be  deemed  to  continue  in  that  character  until  an 
actual  disseisin  or  disclaimer  on  his  part.  This  was  not 
attempted,  and  Cox  immediately  conveyed  to  the  lessors 
of  the  plaintiff,  who  then  became  lawfully  seised. 

On  every  ground,  therefore,  I  am  of  opinion  that  the  plaintiff 
is  entided  to  judgment. 

Radclifp,  J.,  KenT)  J.  and  Benson,  J.  were]  of  the  same 
opinion. 

(e)  The  principal  cases  upon  this  point  in  this  state,  are  Foote  ▼.  Coloinf 
Jackton  v.  Matddorf,  both  cited  in  the  next  note,  Jacluan  ex  dem.  Whitlock 
Y.  MilU,  13  Johns.  R.  463,  Jackson  ex  dem.  Seelye  v.  Morse,  16  id.  197. 
Bat  by  the  Revised  Statutes,  yoI.  1, 728,  when  a  grant  for  a  valuable  considera- 
tion shall  be  made  to  one  person  and  the  consideration  paid  by  another,  no  tmst 
•hall  result  in  favor  of  the  person  paying  the  money,  but  the  title  shall  vest  ia 
the  alienee,  Bttlject  to  the  daims  of  the  existing  creditors  of  the  person  paying 
(he  money.  The  resulting  trust  will  still  be  valid,  however,  if  the  alienee  took 
the  deed  in  his  own  name,  without  the  knowledge  or  consent  of  the  person 
|»aying  the  BM>ney,t>r  in  violation  of  some  trust 

(cO  FooU  Y.  Colvin,  3  Johns.  R.  316.  Jackson  tx  dem,  Benson  v.  Matsdorf^ 
II  id.  91.    1  Hilliard's  Ab.  209, and  references. 

(«)  Jackson  ex  dem.  Klein  v.  Graham,  3  Caines*  R.  188,  189. 
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Lewis,  J.  I  concur  in  the  opinion  which  h0s  been  de- 
livered, and  the  reasoning  on  which  it  is  founded,  except  as 
to  the  last  point  I  do  not  consider  the  title  of  the  lessors  of 
the  plaintiff  as  derived  from,  but  peraoiount  to  that  of  the 
defendant.  The  plaintiff's  right  to  recover  cannot,  however, 
be  affected  by  that  circumstance,  as  Cox  was  a  mere  agent 
acting  for  the  lessors  of  the  plaintiff,  and  it  is  immaterial 
whether  the  sheriff's  conveyance  was  made  to  him  or  imme* 
diately  to  his  principals. 

Judgment  for  the  plaintiff. 


Yredenbergh  against  White  and  Stout. 

The  posMflBion  of  an  audlTent  after  a  bona  fide  asBignment  of  all  his  estate  for 
the  benefit  of  all  his  creditors,  is  not  fraudulent,  when  continued  at  the  re* 
quest  and  for  the  benefit  of  his  assignees,  who  had  used  reasonable  diligence 
to  get  the  possession. 

A  JUDGMENT  was  obtained  by  the  plaintiff  against  the 
defendants,  which  was  docketed,  and  the  roll  filed  on  the  22d 
March,  1799. 

The  defendant  White  on  the  12th  of  the  same  month  had 
become  insolvent,  and  on  the  23d  he  assigned  and  conveyed 
all  his  estate,  real  and  personal,  to  Waddington  and  others,  in 
trust  for  the  benefit  of  all  his  creditors.  The  conve3ranc6 
was  stated  in  the  case  as  intended  to  be  bona  Jide^  and  was 
executed  at  the  dwelling-house  of  White,  and  a  silver  cup  was 
delivered  by  him  to  the  trustees  in  the  name  of  all  the  property. 
The  trustees  did  not  remove  any  of  the  goods  so  as- 
signed to  them ;  but  advertised  them  for  'sale  at  [•IST] 
auction  on  the  30  April  following,  at  the  house  occu- 
pied by  White.  On  the  same  day,  to  wit,  on  the  30th  April,  a 
Jifa,  in  this  cause  was  delivered  to  the  sheriff,  and  before  the 
hour  of  sale  was  levied  on  part  of  the  goods.  Upon  this,  the 
trustees  paid  to  the  sheriff  a  certain  sum  of  money,  and  the 
Ji.  fa,  was  withdrawn,  and  tUey  proceeded  to  sell,  subject  to 
an  agreement  that  the  money  in  the  hands  of  the  riuffiff 
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riiould  be  paid  to  the  plaintiff,  or  returned  to  the  trustees,  aB 
the  court  should  direct. 

Pendleton^  for  the  plaintiff  contended,  that  the  assignment 
to  the  trustees,  in  contemplation  of  law,  was  fraudulent  and 
void ;  that  the  possession  of  the  goods  remaining  in  White, 
was  a  decisive  badge  of  fraud,  and  it  was  not  in  his  power  to 
dispose  of  his  property  to  the  prejudice  of  any  individual 
creditor,  who  had  been  more  vigilant  than  t\ie  others. 

Harisofiy  for  the  trustees  insisted,  that  under  the  circum^ 
stances  of  this  case,  the  possession  remaining  in  White,  was 
no  evidence  of  fraud.  It  was  a  conveyance  for  the  benefit  of 
all  his  creditors^  and  no  actual  fraud  is  pretended. 

Lansing,  Ch.  J.  delivered  the  opinion  of  the  court.  The 
possession  of  the  goods  did  not  continue  in  White  for  his 
own  use  or  benefit.  They  were  left  with  him  for  the  ac- 
commodation of  the  trustees,  who,  as  representing  all  the 
creditors,  could  have  no  personal  interest  in  removing  them. 
No  false  credit  was  created,  and  the  sale  which  was  within  a 
reasonable  time,  does  not  appear  to  have  been  accelerated  by 
the  claim  of  the  plaintiff.  The  possession  of  White  was, 
therefore,  not  material,  and  was  consistent  with  the  real 
intent  of  the  assignment.  It  is  admitted  that  there  was  no 
intention  of  fraud,  and  the  assignment  being  for  the  benefit 
of  all  the  creditors  ought  to  be  considered  as  valid. 

Let  the  money  in  the  hands  of  the  sheriff  be  repaid  to  the 
trustees.(a) 

(a)  In  Eiv>ari9  v.  Harben,  2  T.  R.  587,  the  coart  sar  «  This  ban  been  ar- 
gued aa  a  case  m  which  the  want  of  poaaemon  is  only  evidence  of  a  fraud  and 
that  it  waa  net  aaeh  a  circnmstance  per  $e  aa  znakea  the  transaction  fraudulent 
in  point  of  law.  That  is  the  point  we  have  eonsideied  and  we  are  all  of  opinion 
that  if  there  be  noihmg  hut  the  abeolute  conveyance  without  the  poeeeeeioUf 
that,  iu  point  of  law,  is  fraadulent.'*  See  also  Reid  v.  Bladee,  5  Taunt  213. 
Paget  V.  Perchard,  1  Esp.  105.  Martin  v.  Podger,  2  \Vm.  Blackstone,  702. 
Sheare  t.  Rogere,  3  Bam.  &  Ad.  363.  Twyn^e  case,  3  Coke,  80.  ^e 
doctrine  of  Edwardey,  Harhent  has,  however,  been  qualified  in  Engfand,  and 
as  a  general  rule  *'  under  almost  any  circnmstances  the  question  fraud  or  wi 
fraud  is  one  for  the  consideration  of  the  jury."  1  Smith's  Leading  Caa.  11. 
Mortindale  ▼.  Booth,  3  Bam.  &  Ad.  498,  where  several  cases  establishing  thin 
doctrine  are  cited.  Carr  y.Burdiee,  5  Tyrwh.  316,  the  expressions  of  Parke, 
B. ;  Dewey  v.  Bayntun,  6  East,  257.    Reid  v.  Bladee,  ut  eupra. 
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la  New  York  the  cases  of  Siurtevant  4*  Keep  v.  Ballard,  9  Johns.  R.  337, 
Bi9$el  Y.  Hopkins,  3  Coweu,  166,  and  Jenninge  v.  Carter,  2  Wend. 
446,  decide  that  "  a  volontary  sale  of  chattels  with  an  agreement  in  or  oat 
of  the  deed  that  the  vendor  may  keep  possession  is,  except  in  special  cases  and 
for  special  reasons  to  be  shown  to  and  approved  by  the  court,  fraudulent  and 
void  as  against  creditors.'*  By  the  Revised  Statutes,  however,  it  was  provided 
that  every  sale  of  goods  and  chattels,  and  every  assignment  by  way  of  mort- 
gage or  security,  or  upon  any  condition  whatever,  unless  the  same  be  accom- 
panied by  an  immediate  delivery,  and  followed  by  an  actual  and  continued 
change  of  possession,  shall  be  presumed  to  be  fraudulent  and  void,  as  against 
creditors  or  subsequent  purchasers  in  good  faith,  and  shall  be  conclusive  evi- 
dence of  fraud  unless  it  shall  be  made  to  appear  on  the  part  of  the  persons 
claiming  under  such  sale,  that  the  same  was  made  in  good  faith  and  without 
any  intent  to  defraud  such  creditors  or  purchasers.  2  R.  S.  2d  edit  70.  Under 
this  statute  the  question  of  fraud  has  been  held  a  question  of  fact  for  the  jury, 
{SmUh  V.  Acker,  23  Wood.  653.  Cole  v.  White,  26  id.  511.  Butler  v.  Van 
Wyek,  1  Hill,  438.  Prentim  v.  Slack,  id.  567.  Hanford  v.  Arcker,  4  Hill,  ' 
S71,)  in  eases  of  sales,  of  mortgages  and  of  assignments. 

In  the  federal  courts  the  principle  of  Edwards  v.  Harhen,  has  been  ap- 
proved by  Chief  Justice  Marshall.  *<  An  unconditional  sale  where  possession 
does  not  accompany  and  follow  the  deed,  is  with  respect  to  creditors,  on  the 
sound  construction  of  the  statute  of  Elizabeth,  a  freud  and  should  be  so  de- 
termiaed  by  the  coort.  {Meeker  et  al.  v.  Wilson,  1  Gallis.  419,  423.  Phetti- 
place  V.  Sayles,  4  Mason, 312, 322,  where  the  rule  is  rested  on  public  policy.) 
The  distinction  is  between  a  deed  purporting  on  the  face  of  it  to  be  absolute, 
so  that  the  separation  of  the  possession  from  the  title  is  incompatible  with  the 
deed  itself;  and  a  deed  made  upon  condition  that  does  not  entitle  the  vendee 
to  the  immediate  poaseosiou."  Hamilton  v.  Russel,  1  Cranch,  309,  316. 
Conrad  v.  Atlantic  Ins,  Co.,  1  Peters,  388.  Wheeler  v.  Sumnsr,  4  Mason, 
183.  The  case  of  an  assignment  to  a  trustee  for  the  benefit  of  creditors, 
does  not  necessarily  fall  within  the  principle  of  Russel  v.  Hamilton.  "  The 
continuance  of  the  possession  with  the  donor  until  the  trust  cao  be  executed 
may  not  be  so  incompatible  with  the  deed  as  to  render  it  absolutely  void 
under  all  circumstances.  This  point  is  not  supposed  to  be  decided  in  Russel 
V.  Hamilton."    Brooks  v.  Marbury,  11  WheaU.R.  79,  82. 

In  Virginia,  the  construction  of  the  rule  has  always  been  and  still  is  in  ac- 
cordance with  Edwards  v.  Harben,  and  Hamilton  v.  Russel,  Fitxhugh  v. 
Anderson  et  al  2  Hen.  iL  Munf.  289,  303.  Alexander  v.  Deneale,  2  Munf. 
341.  Robertson  ▼.  EweU,  3  id.  1 ,  7.  Thomas  v.  Loper,  5  id.  28.  Williamson 
V.  Farlsy,  Gilmer,  15. 

In  Kentucky  the  rule  of  Edwards  v.  Harben,  and  Hamilton  y.  Russel,  pre- 
vails, ffandley  v.  Webb,  3  J.  J.  Marsh.  643,  opinion  of  Robertson,  Ch.  J. 
See  the  following  eases,  to  the  point  that  an  absolute  sale  where  possession  is 
retained  by  the  vendor  is  fraudulent  in  law,  and  entirely  void.  Dais  v.  Arnold^ 
2  Bibb,  605.  AUen  v.  Johnson,  4  J.  J.  Maish,  235.  Lyne  v.  Bank  of  Ken- 
tucky, 5  id.  545,  574.  Laughlin  v.  Ferguson  et  aL  6  Dana,  111.  In 
Illinois,  Thornton  v.  Davenport  et  al  1  Scamm.  296,  and  KitcheUy,  Bratton, 
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id.  301  ;  are  to  the  rame  point,  and  in  IndianSi  Jordan  v.  Turner,  3  Black. 
309i  Watson  v.  WiUianu,  4  id.  36|  and  Foley  t.  Knight,  id.  420  ;  and  id 
Vermonti  Dvrhee  v.  Mahoney,  1  Aikin,  116,  Mottr,  McNeil,  id.  162,  Meakt 
V.  Weed,  2  id.  64,  Kendall  v.  Sameon,  12  Vermont  R.  515,  Allen  y.  Ed- 
frerton,  4  id.  442,  Fuller  v.  Sears,  5  id.  527,  Ga<M  ▼.  6atft««,  10  id.  346, 
Forster  v.  McGregor,  11  id.  595,  Lynif^  «<  o^.  v.  Melvin,  id.  683,  ITilfon  t. 
Hooker,  12  id.  653,  establiah  the  same  doctrine. 

In  Penngylyania  the  principle  of  Edwcrde  v.  Harhen,  and  Hamilton  ▼.  Au^ 
m/,  is  established  so  far  as  regards  absolute  conveyances,  (Wilt  t.  Franklin, 
1  Binney,  502,  521,  Dawee  ▼.  Cope,  id.  258,  265,)  but  delhrery  of  pos- 
session is  also  indispensable  where  the  owner  of  personal  property  creates  a 
lien  upon  it  that  shall  be  valid  against  creditors  or  hona  fide  purchasers.  CUvy 
V.  Woode,  5  Serg.  Ik.  Rawle,  275.  Streeper  v.  Eckhart,  2  Whart  309. 
Domech  y.  Reichenback,  10  Serg.  9l  Rawle,  84, 90.  Jenkins  v.  Eichelherger, 
4  Watts,  121.     TroviOo  y.  Shingles,  10  id.  438.     See  McCaUough  v.  Porter, 

4  Watts  &  Serg.  177,  and  the  rule  it  has  been  said,  applies  to  an  assignment 
partial  or  general  for  the  benefit  of  creditors.  Cnnningham  v.  Neville,  10 
Serg.  &  Rawle,  201.    Howe  v.  Oeesamen  et  dL  17  id.  251. 

In  Connecticut  **  a  voluntary  sale  or  mortgage  of  chattels  with  an  agreement 
in  or  out  of  the  deed  that  the  vendor  may  keep  possession  is,  except  in  special 
cases,  and  for  special  reasons  to  be  shown  to  and  approved  of  by  the  court, 
fraudulent  and  void  against  creditors  and  hona  fide  purchasers."  Fatten  v. 
Smith,  5  Conn.  R.  196.  Swift  v.  Thompson,  9,  id.  63.  Mills  v.  Camp  et  al. 
14  id.  219.    Carter  v.  Watkins,  id.  241.    Osborne  v.  Fidler,  id.  530. 

In  Massachusetts,  Maine,  and  Ohio  a  retention  of  poweesion  by  the  vendor 
after  an  absolute  sale  of  property,  constitutes  very  strong  evidence  of  fraud. 
Brooks  V.  Powers,  15  Mass.  244.  Fletcher  v.  WiUard,  14  Pick.  464.  Briggs 
V.  Parkman,  2  Metcalf,  258.  Haskill  v.  Greely,  3  Greonleaf,  425.  Reid  v. 
Jewett,  5  id.  96.  Holbrook  v.  Baiter,  Sd.  309.  Vlmer  v.  HiU,  8  Greenieaf, 
326.  Rogers  v.  Dare,  Wright,  336.  Burbridge  v.  Seely,  id.  350.  Shaw  v. 
Lowry,  id.  190. 

But  when  actual  delivery  is  impracticable,  the  necessity  for  it  is  dispensed 
with.     Cwmingham  v.  Neville,  10  Serg.  &  Rawle,  201.     Hoffner  v.  Clark, 

5  Whart  545.  The  question  of  fraud  arising  out  of  theTetention  of  property 
by  a  vendor,  mortgagor,  or  assignor  is  very  comprehensively  discussed  in  1 
Stoiith  Leading  Cases,  Hare  &  Wallace's  edit  40 — 60,  and  a  very  great 
number  of  the  American  cases  are  there  cited  and  commented  on. 
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*Den,  ex  dem.  Wilkinson  against  Dodds.    [•158] 

An  absolute  deed  of  conveyance  of  real  estate  upon  tnieta,  was  not  allowed  to 
be  set  aside  on  tlie  f  round  of  nsuiy. 

This  was  an  action  of  ejectment,  for  a  lot  of  land  in  the 
city  of  New  York. 

The  cause  was  tried  before  Mr.  Justice  KetU^  at  the  New 
York  circuit,  in  Marcli  last.  The  plaintiff  proved  that  his 
lessor  was  in  possession  of  the  premises  for  one  year  and  up- 
wards, before  the  defendant  came  into  possession,  and  that 
the  defendant  claimed  to  hold  under  or  through  the  lessor. 
Upon  this  evidence  the  plaintiff  rested  his  cause ;  and  the  de- 
fendant moved  for  a  nonsuit  insisting  that  he  ought  not  to 
be  put  on  his  defence,  which  motion  was  overruled. 

The  defendant  then  produced  and  proved  a  certain  inden- 
ture, bearing  date  the  7th  day  of  February,  1797,  made  be- 
tween the  lessor  of  the  plaintiff,  and  Elizabeth  his  wife  on 
the  one  part,  and  William  Fosbrook  on  the  other  part,  pur- 
porting to  be  a  deed  of  trust,  and  reciting  three  several  mort- 
gages, one  bearing  date  the  6th  January,  1796,  made  by  the 
lessor  of  the  plaintiff  to  the  defendant  of  the  premises,  for 
securing  the  payment  of  4002.  and  interest,  on  the  16th  day 
of  May  next,  one  other  mortgage  bearing  date  the  14th  June, 
1796,  of  the  premises,  for  securing  the  payment  of  the  fur- 
ther sum  of  600/.  and  interest,  on  the  4ih  day  of  December 
then  next,  and  another  indenture  of  mortgage  bearing  date 
the  18th  day  of  August,  1796,  for  securing  to  the  defendant 
the  further  sum  of  300/.  with  the  interest,  on  the  4th  day  of 
Ue^mber  next,  as  well  of  the  premises  as  of  twenty-five  feet 
square,  adjoining  the  rear  end  thereof,  as  also  of  the  equity 
of  redemption  of  another  lot  of  land,  which  was  subject  to 
the  payment  of  600/.  by  a  prior  mortgage  to  William  Alex- 
ander. '^  In  consideration  of  which  said  several  mortgages, 
and  of  the  sum  of  10«.  by  the  said  William  Fosbrook  to  the 
said  lessor  of  the  plaintiff  paid,  <fcc.  the  said  lessor  of  the 
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plaintiff  did  by  the  said  first  mentioned  indenture, 
[•159]    grant  release,  and  convey  to  the  said  William  'Pos- 

brook,  for  ever,  (subject  nevertheless,  to  the  mortgage 
aforesaid  to  the  said  William  Alexander,)  all  and  singular, 
(he  premises,  &c.  in  the  said  several  mortgages  described, 
upon  trust,  and  that  Fosbrook,  his  heirs  and  assigns,  should 
permit  and  suffer  the  lessor  of  the  plaintiff  (by  and  with  the 
approbation  and  consent  of  the  defendant,  his  heirs  and  as* 
signs,  ill  writing,  but  not  otherwise,)  at  any  time  before  the 
1st  day  of  May,  then  next  to  contract  and  agree  with  any 
person  or  persons  whomsoever,  either  publicly  or  privately, 
for  the  sale  in  fee  simple  (subject  to  the  said  mortgage  debt 
of  600/.  and  interest,  so  due  to  the  said  William  Alexander 
as  aforesaid,)  of  all  the  premises  aforesaid,  or  any  part  thereof 
for  cash,  and  that  the  said  Fosbrook,  his  heirs  and  assigns, 
should  and  would  ratify  and  confirm  such  contract  and  agree- 
ment, on  receipt  of  the  purchase  money.  And  in  case  the 
lessor  of  the  plaintiff  should  not  make  and  conclude  any  such 
contract  for  the  sale  of  the  whole  of  the  said  premises  before 
the  said  1st  day  of  May  then  next ;  then  upon  trust  that  the 
said  William  Fosbrook,  his  heirs  and  assigns,  at  any  aime 
thereafter,  and  on  or  before  the  20th  day  of  May  then  next, 
should  sell  and  dispose  of  the  said  premises,  or  such  part 
thereof  as  should  not  be  contracted  for  as  aforesaid,  subject 
to  the  said  mortgage  debt  of  600/.  and  interest  so  due  to  the 
said  William  Alexander,  at  public  vendue,  for  the  best  price 
or  prices  that  could  be  had  for  the  same,  and  the  moneys 
arising  from  the  sale  of  the  premises  aforesaid,  either  by  the 
contract  of  the  lessor  of  the  plaintiff  or  otherwise,  after  satis- 
fying the  costs  of  the  same  indenture,  and  of  such  sales,  he 
the  said  William  Fosbrook,  his  heirs  and  assigns, should  ^d 
would  apply  in  the  first  place  to  the  payment  of  the  three 
several  mortgage  debts  first  mentioned,  and  the  interest 
thereon,  unto  the  defendant,  his  executors,  administrators  and 
assigns,  and  in  the  next  place  to  the  payment  of  the  sum  of 
206/.  16^.  due  to  the  defendant  on  a  judgment,  and  of  a 
sum  of  26/.  due  to  John  Sleght  &  Co.  for  shingles ;  and 
after  payment  of  the  said  several  sums   respectively,  the 
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surplus  money,  if  ^any,  arising  from  such  sales,  [*160] 
should  be  paid  to  the  lessor  of  the  plaintiff,  his  exe- 
cutors, administrators  or  assigns."  It  was  again  moved  by 
the  counsel  on  the  part  of  the  defendant,  that  the  plaintiff 
should  be  called  to  produce  further  evidence,  or  be  non- 
suited. 

The  plaintiff  then  called  on  the  defendant  to  produce  the 
three  several  mortgages  made  by  the  lessor  of  the  plaintiff 
and  recited  in  the  aforesaid  deed  of  trust,  and  the  defendant 
having  refused  to  produce  the  same,  the  plaintiff  offered  Wil- 
liam Alexander  as  a  witness,  to  prove  that  the  mortgages, 
which  were  part  of  the  considerations  of  the  said  trust 
deed  were  usurious,  and  made  to  secure  the  payment  of 
money  lent  to  the  lessor  of  the  plaintiff  at  usurious  interest, 
and  also  to  prove  that  the  trust  to  pay  John  Sleght  &  Co. 
251.  for  shingles,  (which  it  was  admitted  was  not  a  usurious 
debt,)  was  fulfilled  by  the  trustee.  The  plaintiff  also  offered 
to  prove  that  all  the  premises  mentioned  in  the  trust  deed, 
had  been  sold  and  conveyed  by  the  trustee,  in  pursuance  of 
the  trust,  to  Cluinten  Millen,  who  had  become  a  nominal 
purchaser,  but  in  fact,  had  purchased  for  the  benefit  of  the 
defendant,  and  had  accordingly  conveyed  the  premises  to 
the  defendant ;  to  produce  which  conveyance  the  plaintiff 
had  given  the  defendant  notice. 

Upon  this,  the  judge  at  the  trial  ruled,  that  admitting 
the  proofs  offered  by  the  plaintiff,  the  considerations  ex- 
pressed in  the  deed  of  trust  were  sufficient  to  sustain  it, 
and  showed  a  title  out  of  (he  lessor  of  the  plaintiff,  and, 
therefore,  ordered  the  plaintiff  to  be  called,  and  a  nonsuit  to 
be  entered. 

Everison,  for  the  plaintiff,  moved  to  set  aside  the  non- 
suit, on  the  ground,  that  the  considerations  of  the  convey- 
ance to  Fosbrook,  except  as  to  the  debts  due  to  Sleght  &  Co. 
were  usurious,  and  the  conveyance,  therefore,  void,  and  that 
the  debt  to  Sleght  ic  Co.  had  been  paid,  and  the  trust  being 
so  far  executed,  no  legal  consideration  remained  to  uphold 
the  conveyance. 

*jBiirr,  for  the  defendant,  contended  that  the  con-    ['lei] 
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yeyance  was  valid  and  not  within  the  statute  against  usu- 
ry, but  that  if  it  were  within  that  statute,  the  consideration, 
so  far  as  it  was  founded  on  the  debt  due  to  Sl^ht  &.  Co., 
was  not  usurious,  and  being  good  in  part,  it  was  suffieient  to 
support  the  conveyance,  which  could  not  be  avoided  by  a 
partial  and  subsequent  execution  of  the  trust. 

Per  Curiam.  We  are  of  opinion,  that  the  consideration 
of  the  deed  of  trust  was  sufficient,  and  that  it  was  not  a 
conveyancer  within  the  statute  against  usury.  That  statute 
applies  to  contracts  and  assurances  by  way  of  security  for 
existing  debts  only.  This  was  not  a  security,  but  an  abso- 
lute conveyance  upon  trusts,  and  operated  as  a  payment  or 
satisfaction  of  the  debts  mentioned  in  it,  which  debts,  upon 
the  performance  of  the  trusts^  would  be  discharged  and  ex- 
tinguished. It  was  an  act  done  in  execution  of  the  previous 
contracts  by  which  the  usurious  debts  were  created,  and 
nothing  but  the  trusts  remained  for  the  benefit  of  the  grantor. 
An  act  of  this  nature  cannot  be  rescinded  on  the  ground  of 
usury  If  that  were  permitted  in  the  case  of  an  absolute  con- 
veyance, or  a  conveyance  upon  trusts,  the  consequences 
would  be  extensively  injurious.  No  man  could  be  safe  in 
his  title  to  real  property,  if  the  question  of  usury  might  at 
any  time  be  opened  to  impeach  the  consideration  and  validity 
of  the  deeds  under  which  he  claimed. 

It  is  obvious  that  the  doctrine  to  this  extent  could  not  be 
tolerated.(a) 

Motion  denied. 

(a)  In  lU^tng  v.  W€9ton,  7  Conn.  R.  143, 409,  Hommr,  J.,  myt :    "  The 

law  invalidaUs  not  only  *  all  bonds  and  contracts,'  made  for  the  payment 
of  nsary,  but  *  all  mortga^  and  assurances.'  An  absolute  deed  is  both  a 
contract  and  an  assurance,  (3  Bl.  Comm.  994,)  and  therefore  is  within  the  letter 
of  the  law.  That  it  is  within  the  object  of  it  is  equally  unquestionable.  The 
act  was  made  to  prevent  usurious  oppression  in  every  oaae,  regardless  of  the 
force  or  form  of  a  transaction,  with  whatever  garb  it  may  be  clothed,  and 
whatever  device  it  may  assume ;  Lowe  v.  Waller,  Doug.  736 ;  JeHona  v. 
Brooke,  Cowp.  793, 796  ;  Masoer  v.  Dauling,  2  Str.  1243  ;  Tate  v.  Wellings, 
S  T.  R.  531,  538;  Rich  v.  Topping,  1  Esp.  176 ;  Atkiiuon  v.  Seott,  1  Bay, 
303 ;  Carter,  q,  t,  v.  Brand,  1  Cam.  Sl  Nor.  28,  5  Rep.  69,(6)  Many  evasions 
of  the  statute  have  been  attempted,  bat  the  courts  have  uniformly  supported 
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lu  an  action  of  traapaas  quare  domum /regit,  and  for  ananlt  and  battery,  &e., 
and  a  general  Terdtct  for  the  plaintiff  for  ten  dollars  damafea,  the  plaiptiff 
waa  allowed  to  recover  coata. 

The  plaintiff  declared  in  trespass  quare  domum  fregiiy 
and  for  an  assault  and  battery  on  his  daughter  and  debauch- 
ing her,  per  quod  servitium  amisitj  &c. 

On  the  trial  the  plaintiff  obtained  a  verdict  with  ten  dol- 
lars damages. 

Gold,  for  the  defendant,  moved  for  costs  against  the  plain- 
tiff on  the  ground  that  this  was,  essentially,  an  action  on  the 
case,  and  not  within  the  spirit  or  intent  of  the  act  allow- 
ing costs  in  actions  of  trespass  quare  dausum  f regit,  or 
in  assault  and  battery,  where  the  recovery  exceeds  forty 
shillings.    (10  Sess.  c.  14.) 

Van  Vechteuj  for  the  plaintiff,  contended  that  this  was 
properly  an  action  of  trespass  for  entering  the  plaintiff's 
house,  and  this  alone,  without  regarding  the  other  charges 
laid  in  the  declaration,  was  sufficient  to  entitle  the  plaintiff 
to  costs. 

Lansing,  Ch.  J.,  delivered  the  opinion  of  the  court.    The 

tta  spirit,  by  etripping  off  every  diaguiie,  however  plauaible  or  apecioua,  and 
imveiling  the  cemipt  tranaaction.  Absolute  eonveyancet,  both  of  land  and 
peiBonal  property,  have  been  invalidated  on  proof  of  naary  ;  Bro.  tit  Uaory, 
pL  1 ;  Carter  v.  Clay,  Cole'e  ease,  1  Leon.  307 ;  Peierson^s  ease^  Cro. 
Eliz.  104;  Doe  d.  Davidson  v.  Barnard,  1  Eep.  11."  And  in  Mitchell  v. 
Preston,  5  Day,  100,  it  waa  determined  that  an  abeolate  deed  of  land  made 
to  aecnre  a  nenrona  loan,  waa  void.  But  in  Flint  v.  Sheldon,  13  Maaa.  R.  443, 
446,  et  seq.,  it  waa  held  that  a  deed  purporting  an  abaolnte  conveyance  of 
land,  could  not  be  avoided  or  controlled  in  ita  construction  by  an  averment,  or 
by  parol  evidence  of  nanry.  The  aame  doctrine  has  been  sanctioned  in 
Maine  ;  Hale  v.  Sewell,  7  Greenleaf,  435 ;  see  Richardson  v.  Field,  6  id.  35, 
37;  Chandler  Y.  Morton,  a,  379.  Though  the  general  rule  forbida  that  an 
abeolate  deed  shall  be  ahown  by  parol  evidence  to  have  been  given  as  a  mort- 
gage, {Webb  V.  Rise,  6  HiU,  919 ; Cowen  k.  Hilt*a  Notes,  1431, 3,  et  seq.,)  yet 
when  this  is  necessary  to  unmask  the  vice  of  usury,  the  case  constitutes  an 
exception ;  Cowen  dc  Hill's  Notes,  1447,  where  many  American  authorities 
are  cited. 
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application  respects  the  costs  only ;  we  are,  therefore,  not 
now  to  consider  whether  the  declaration  contains  separate 
counts,  or  blends  in  the  same  count  different  causes  of  action 
which  cannot  be  joined.  One  of  the  injuries  complained 
of  is  the  breaking  the  plaintiff's  house,  and  of  this  the  de- 
fendant is  found  guilty  by  the  verdict,  which  is  general,  and 
applies  to  all  the  matters  charged  in  the  declaration.  The 
plaintiff  is,  therefore,  entitled  to  costs,  instead  of  being  liable 
for  costs  to  the  defendant.(a) 

Rule  refused. 


[*163J      *  Jackson,  ex  dem,  Cooder  and  others,  against 

Woods. 

If  either  hasband  or  wife  be  a  witneas  to  a  will  containing  a  devise  or  legacy 
to  either,  such  devise  is  void  by  the  statute  concemixig  wills ;  and  the  de- 
visee or  legatee  thereby  becomes  a  competent  witness  to  the  will.(fr) 

This  was  an  action  of  ejectment.  The  jury  found  a  spe- 
cial yerdict  which  in  substance  stated,  that  S.  Ellis  died  sei- 
sed of  the  premises  in  question ;  that  the  lessors  are  his  heirs ; 
that  the  said  Ellis  in  the  year  1794,  made  his  will  and  de- 
vised the  premises  to  a  person  under  whom  the  defendant 
claims;  that  he  also  thereby  devised  to  one  Riley,  a  lot  of 
land,  not  part  of  the  premises,  for  life,  and  bequeathed  to  him 
a  legacy  of  lOOZ.  and  derised  another  part  of  his  estate  to  the 
lessors  of  the  plaintiff,  and  shortly  thereafter  died ;  that  the 
said  Riley  also  died  soon  after  the  testator ;  that  the  will  was 
executed  in  the  presence  of  three  witnesses,(c)  one  of  whom 

(a)  Gra.  Prac,  2d  ed.,  715, 720. 

(b)  S.  P.   Jaekson  ex  dem.  Beach  v.  JDurland,  infra,  vol.  2,  314. 

(c)  The  Revised  Laws  of  New  York,  vol.  1,  364,  §  11,  required  a  will  to  be 
attested  and  subscribed  in  the  presence  of  the  party,  by  three  or  mof«  cradible 
witnesses.  But  by  the  Revised  Statutes  of  New  York,  2d  edit  vol.  3,  p.  7,  §  40, 
the  testator  is  to  subscribe  the  will  at  the  end  of  it  in  the  presence  of  at  least 
two  witnesses.  Two  witnesses  only,  are  required  in  Ohio,  Delaware,  Virginia, 
Indiana,  Illinois,  Missouri,  North  Carolina,  Kentucky,  Tennessee  and  Arkan- 
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was  the  wife  of  Riley ;  that  the  will  was  proved  on  the  trial 
by  one  of  the  other  subscribing  witnesses,  and  they  found  a 
yerdict  for  the  plaintiff,  if  the  court  should  be  of  opinion  that 
the  will  was  not  duly  executed,  otherwise,  for  the  defendant. 

Troupf  for  the  plaintiff,  contended,  that  the  wife  of  Riley 
was  not  a  competent  witness  to  establish  the  will,  which 
contained  a  devise  and  bequest  to  her  husband,  and  that 
without  her,  the  will  did  not  appear  to  be  duly  executed  in 
the  presence  of  three  witnesses  as  is  required  by  the  statute. 

C.  L  Bogert,  contra,  insisted  that  the  devise  and  bequest 
to  the  husband  were  void  within  the  6th  sect,  of  the  statute 
concerning  wills,  (stat.  3d  March,  17S7,  which  in  this  re- 
spect, is  the  same  as  the  stat.  25  Geo.  II.  c.  6,)  and  that  the 
wife  was  therefore,  a  competent  witness. 

Lansing,  Ch.  J.  The  decision  of  this  cause  depends  on 
the  single  point,  whether  the  wife  of  Riley  is  a  credible  wit- 
ness, within  the  intent  of  the  statute  concerning  wills.  On 
the  question  whether  a  credible  witness  means  a  competent 
witness,  since  the  statute,  and  whether  his  credibility  or  com- 
petency shall  relate  to  the  time  of  attestation,  or  to  the 
time  of  his  examination,  much  'learning  and  inge-  [*164] 
nuity  have  been  formerly  displayed.  The  argu- 
ments of  Lord  Mansfield  and  Lord  Camden,  both  deservedly 
celebrated  for  their  legal  discernment,  have  so  fully  developed 
the  principles  which  bear  upon  this  point,  as  to  leave  only 

Mfl.  Three  witneeMS  as  in  the  Engfiish  statate  of  frauds,  are  required  in  Ver- 
mont, New  Hampshire,  Maine,  Massachusetts,  Rhode  Island,  Connecticut, 
New  Jersey,  Maryland,  Florida,  Wisconsin,  South  Carolina,  Georgia,  AJaha- 
ma,  Mississippi  and  Michigan.  In  Pennsylvania  a  devise  of  lands  in  writing 
will  be  good  without  any  subscrihing  witness,  provided  the  authenticity  of  it 
can  be  proved  by  two  witnesses,  and  if  the  will  be  subscribed  by  witnesses, 
proof  of  it  may  be  made  by  others.  Slight  v.  Wilson,  1  Dallas,  94.  Huston, 
Judge,  I  Watts,  463.  Proof  of  the  signature  of  the  testator  to  a  will  t>y  two 
witnesses,  is  prima  facie  evidence  of  its  execution,  although  the  body  of  it  be 
not  in  the  band-writing  of  the  tesUtor.  Weigel  v.  Weigel,  5  Watts,  486. 
In  Arkansas  a  will  written  through  by  the  testator,  needs  no  subscribing  wit- 
ness, but  the  will  must  be  proved  in  such  case  by  three  disinterested  witnesses, 
swearing  to  their  opinion.  Still  a  will  in  due  form  subscribed,  will  be  effeetnal 
as  against  one  not  so  subscribed.  Rey.  Stat.  ch.  157,  §4  4,  5.  1  Jarm.  on 
Wills,  Perk.  ed.  69,  a,  note  1. 

Vol.  I.  26 
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the  alternative  of  adopting  one  or  the  other  of  their  opinions 
on  their  own  reasoning,  if  the  question  cannot  be  determined 
on  authority. 

The  6th,  7th  and  8th  sections  of  our  statutes  are  transcripts 
from  the  26  Geo.  II.  chap.  6,  sect.  1,  2,  3,  4,  5,  and  6. 

The  6th  section  provides,  <'  that  if  any  person  hath  attested 
the  execution  of  any  will  or  codicil,  after  the  first  day  of 
March,  1763,  or  shall  attest  the  examination  of  any  will  or 
codicil  thereafter  to  be  made,  to  whom  any  beneficial  devise, 
legacy,  estate,  interest,  gift  or  appointment  of,  or  affecting  any 
real  or  personal  estate,  (other  than  for  payment  of  debts,)  shall 
be  thereby  given,  such  devise,  legacy,  estate,  interest,  gift  or 
appointment,  shall,  so  far  only  as  concerns  such  person  at- 
testing the  execution  of  such  will,  or  any  person  claiming 
under  him,  be  utterly  null  and  void^  and  such  person  shall 
be  adn)itted  as  a  witness  to  the  execution  of  such  will  or  co- 
dicil." 

The  7ih  section  directs  that  creditors  may  be  witnesses  in 
cases  where  real  estate  is  charged  by  the  will  with  the  pay- 
ment of  debts,  and  that  any  person  having  attested  the  execu- 
tion of  a  will  or  codicil,  on  or  before  the  Ist  day  of  March, 
1763,  to  whom  any  legacy  or  bequest  is  thereby  giren, 
whether  charged  upon  lands,  tenements,  or  hereditaments  or 
not,  who  has  been  paid,  accepted  or  released,  or  refused  to  ac- 
cept such  legacy  or  bequest  upon  tender,  shall  be  admitted 
as  a  witness  to  psove  the  execution  of  such  will  or  codicil, 
and  if  he  died  in  the  testator's  lifetime,  or  before  he  received, 
released,  or  refused  on  tender,  he  shall  be  a  legal  witness. 

In  reviewing  these  different  provisions,  it  is  obvious  that 
the  English  statute  which  we  have  literally  adopted  in  our 
revised  laws,  did  not  originally  lay  down  an  uniform 
[•166]  rule  by  which  to  test  the  cases  which  had  *arisen  be- 
fore and  subsequent  to  the  period  mentioned  in  the 
statute.  This  variance  was  evidently  dictated  by  motives  of 
expediency.  It  evinced  a  disposition  in  the  legislature  by 
positive  provision,  to  remove  doubts  which  existed  as  to  the 
true  construction  of  the  statute  of  29  Car.  II.  c.  3,  but  to  adapt 
these  provisions  as  nearly  as  possible  to  the  situation  in 
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which  the  subject  had  been  placed  by  the  collision  of  judicial 
opinions. 

This  is  to  be  traced  from  the  different  and  discordant  reme- 
dies ;  for  in  ail  cases  which  occurred  before  the  1st  of  March, 
1763,  an  extinguishment  of  the  legacy  constituted  the  legatee 
a  credible  witness,  but  in  cases  which  occurred  after  that  day, 
the  absolute  and  unconditional  avoidance  of  the  devise  or 
legacy,  placed  him  in  the  same  situation  as  to  credibility ; 
thus,  in  the  one  case  permitting  the  legatee  to  avail  himself 
of  the  bequest,  and  imposing  it  on  the  party  who  was  inte- 
rested to  procure  his  testimony,  to  provide  for  its  satisfaction ; 
in  the  other,  creating  an  insurmountable  obstacle  to  its 
enuring  to  his  benefit,  by  completely  disqualifying  him  from 
taking  under  it 

From  these  provisions,  no  satisfactory  inference  can  be 
drawn  of  the  sense  of  the  British  parliament,  as  to  what  was 
the  law  before  the  passing  of  the  statute.  This  may,  in 
some  measure,  be  accounted  for  from  the  nature  of  the  sub- 
ject. The  requiring  of  witnesses  with  certain  qualifications, 
was  novel  in  the  English  law.  To  guard  effectually  against 
fraud,  by  removing  the  semblance  of  temptation  to  commit 
it,  was  a  desirable  object.  The  doctrine  of  the  common  law, 
that  the  credibility  of  the  witness  must  be  determined  at  the 
time  of  his  production,  from  his  then  actual  situation,  might 
expose  him  to  be  practised  upon.  These  considerations  dic- 
tated the  expediency  of  applying  a  radical  cure  to  the  evil. 
But  the  remedy  has  as  little  analogy  to  the  one  as  to  the  other 
opinion,  which  seems  to  have  obtained  before  the  statute,  the 
one  holding  that  a  release,  &c.  would  make  the  witness  com- 
petent, and  restore  his  credibility  if  he  was  a  devisee;  the 
other  merely  including  the  legatee  as  a  witness, 
*and  leaving  him  to  seek  satisfaction  from  the  per  [*)l66] 
sonal  assets  of  the  testator,  by  the  aid  of  the  testi- 
mony of  other  witnesses,  which  his  own  incompetency  ^iisould 
preclude  him  from  effecting.  The  statute,  however,  avoided 
both  devise  and  legacy. 

In  the  case  of  HUliardv.  Jennings,  {hi.  Rayni.  505.; 
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Garth.  614 ;)  it  was  held,  that  a  devisee  was  not  a  credible 
witness  within  the  purview  of  the  statute. 

In  the  case  of  Holdfast  ex  dem.  Anstey  v.  Dowsing ,  {2 
Stra.  1263,)  John  Hailes  was  one  of  the  witnesses  to  the  will 
of  James  Thompson,  by  which  an  annuity  of  20/.  per 
annum,  charged  on  the  real  and  personal  estate  of  the  tes- 
tator, was  given  to  Elizabeth,  the  wife  of  John  Hailes,  for 
her  life,  and  to  her  separate  use ;  and  to  Hailes  and  his  wife 
each  a  legacy  of  102.  Twenty  pounds  was  tendered  to 
Hailes,  for  the  legacies  to  him  and  his  wife,  which  he  re- 
fused to  accept.  Chief  Justice  Lee,  and  the  other  judges 
of  the  K.  B.  ruled,  that  Hailes  was  not  a  credible  witness 
within  the  intent  of  the  statute  of  frauds. 

From  the  case  of  Brince  v.  Lloyd^  (1  Yesey,  603,)  it  ap- 
pears that  the  case  of  Anstey  v.  Dowsing^  was  brought  into 
the  exchequer  chamber,  where  there  was  a  difference  of 
opinion  among  the  judges,  but  the  parties  having  compro- 
mised, it  was  not  determined. 

After  the  stat.  of  26  Geo.  II.  was  passed,  the  first  case 
found  in  the  books  was  determined  in  the  court  of  K.  B. 
28  Geo.  II.  It  was  the  case  of  Wyndham  v.  Ckeiwyndy  (1 
Burr.  414,)  on  the  will  of  Walter  Chetwynd,  dated  the  14th 
day  of  May,  1760,  and  consequently  prior  to  the  statute  of 
26  Geo.  II.  This  will  contained  a  devise  subjecting  the 
testator's  real  estate  to  the  payment  of  his  debts,  and  three  of 
his  creditors  were  witnesses  to  its  execution. 

The  clause  in  that  statute  respecting  creditors  who  were 
witnesses,  has  fully  established  (heir  credit ;  for  the  statute 
as  far  as  it  relates  to  creditors,  has  a  retrospective  effect,  and 
was  evidently  intended  as  declaratory.  This  renders  the 
ground  the  court  of  C.  B.  took  on  that  occasion,  an 
{*167]  unaccountable  ^circumstance ;  for  instead  of  de- 
ciding the  case  on  the  positive  provisions  of  the  sta- 
tute, Ld.  Mansfield  resorts  to  a  train  of  reasoning,  as  if  that 
statute  did  not  exist,  and  discusses  the  doctrine  of  the  com- 
petency and  credibility  of  the  witnesses  in  a  very  clear  and 
elaborate  argument.  His  argument,  however,  throughout, 
is  intended  as  a  vindication  of  the  point,  that  an  interested 
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witness  at  the  time  of  attestation  may,  by  being  divested  of 
his  interest  at  the  time  of  his  examination,  become  credible. 

The  case  of  Doe  ex  dem.  Hindson  v.  Kersey,{a)  arose, 
on  a  will  of  John  Knott,  which  took  effect  before  the  statute 
of  Geo.  II.  By  the  will  an  estate  was  devised  to  trustees 
for  the  use  of  the  poor  of  the  town  of  Maulsmeaburn.  Two 
of  the  witnesses  were  trustees,  and  all  were  seised  of  land  in 
fee  simple  in  the  township.  The  two  trustees  had,  before 
the  trial,  released  all  their  interest  under  the  will,  to  their  co- 
trustees, and  had  divested  themselves  of  their  estates.  It 
was  held  by  Clive,  J.,  Bathurst,  J.  and  Gould,  J.  against 
Pratt,  Ch.  J.  that  the  release  and  divesting  themselves  of 
their  interest,  had  made  them  competent  witnesses. 

From  this  it  appears,  that  both  in  the  K.  B.  and  C.  P.  in 
England,  the  same  doctrine  has  been  supported  by  the  last 
adjudications  on  the  point,  to  wit,  that  the  credibility  of  the 
witness  is  to  be  tested  from  his  situation  at  the  time  of  ex- 
amination, and  not  at  the  time  of  his  attestation.(&)  These 
opinions  have  been  acquiesced  in ;  they  govern  as  authority; 
they  had  the  force  of  authority  before  our  revolution,  and  I 
think  as  far  as  they  apply  to  the  present  case,  they  ought  to 
be  conclusive. 

(a)  Decided  in  Easter  Term,  1765,  and  published  sepaimtely  in  1766,  in 
4to.    It  is  printed  in  a  note,  in  1  Day's  Cases  in  Error,  Connecticut,  p.  41"8e. 

(6)  But  see  per  Ld.  Camden  in  Doe  d.  Hindson  v.  Keroey,  4  Bums  £c.  Law, 
37.  1  Day,  46,  et  9eq,  Lee,  Ch.  J.  in  Holdfast  y.  Dowsing,  Sir,  1354.  See  also 
Brograte  v.Winder,  3  Ves.  jr.  636.  The  opinion  that  if  the  witness  was  incom- 
petent at  the  time  of  the  attestation,  nothing,  ex  post  facto,  could  restore  the  Ya« 
lidity  of  his  attestation,  sppears  to  be  confirmed  by  the  case  o{  Hatfield  w.  Thorps, 
5  Bam.  &  Aid.  589,  cited  infra,  168,  n.  (a),  in  which,  though  the  wife  had 
died  before  the  determination  of  the  preyious  life  estate,  whereby  her  husband's 
interest  under  the  deyise  became  extinct ;  it  was  held,  that  the  will  was  not 
duly  attested.  See  Loyelass  on  Wills,  301.  In  Hawes  y.  Humphrey,  9  Pick* 
350,  the  court  held  that  the  witnesses  to  the  will  must  haye  been  competent 
at  the  time  of  attestation.  The  reyiaed  statutes  of  Maasachuaetti,  ch.  63,  §  6, 
confirm  this  decision.  If  the  witnesses  are  competent  at  the  time  of  attesting 
the  execution  of  the  will,  their  subsequent  incompetency,  Arom  whateyer 
cause  it  may  arise,  shall  not  preyent  the  probate  and  allowance  of  the  win 
Jf  it  be  otherwise  satisfactorily  proved.  See  Allen  y.  Allen,  3  Oyerton's  R 
172.    i  Jarm.  OB  Wills,  PeilL.  ed.  63-65. 


168  CASES  IN  THE  SUPREME  COURT. 

Jackson  ?.  Wooda. 

In  the  present  case  the  evidence  of  the  interest  of  the  wit- 
ness, which  is  only  consequential,  cannot  operate  to  affect 
the  interest  of  the  devisee,  her  husband.  It  is,  therefore,  not 
a  case  within  the  statute,  and  she  has  not  even  an  interest  of 
any  kind  at  present  Her  husband's  estate  which  he  took 
as  devisee,  expired  with  his  life;  and  it  does  not 
[168]  ''appear  that  he  has  any  interest  in  the  pecuniary  le- 
gacy. She  is,  therefore,  in  my  opinion,  a  credible 
witness  within  the  intent  of  the  statute. 

I  cannot  discover  that  the  unity  of  person  in  legal  con- 
struction, attributed  to  the  husband  and  wife,  brings  this 
case  within  the  purview  of  that  part  of  the  statute  which 
avoids  the  legacy ;  for  I  think  that  the  statute  which  is  in- 
tended to  derogate  from  a  common  right,  is  not  to  be  ex- 
tended by  construction,  beyond  the  precise  objection  de- 
scribed in  it.  The  husband  and  wife,  with  respect  to  legacies, 
are  considered  as  distinct,  each  possessing  the  power  of  ac- 
quiring property  in  that  mode ;  and  if  she  is  a  legatee,  and 
her  husband  does  not  obtain  satisfaction  of  the  legacy  in  his 
lifetime,  it  survives  to  her.  Several  other  cases  might  be  put 
to  show  th^t  the  legal  existence  of  the  wife,  is  not  so  com- 
pletely merged  in  that  of  her  husband,  as  the  generality  of 
the  doctrine  respecting  it  seems  to  import.  Upon  the  whole, 
I  am  of  opinion  that  judgment  should  be  rendered  for  the 
defendant. 

Lewis,  J.  concurred. 

Benson,  J.  I  agree  to  the  result  of  the  opinion  delivered 
by  the  Chief  Justice,  but  for  different  reasons.  My  opinion  ' 
is  founded  solely  on  the  ground  that  the  unity  of  husband 
and  wife,  in  legal  contemplation,  is  such,  that  if  either  be 
a  witness  to  a  will  containing  a  devise  or  legacy  to  the  other) 
such  devise  or  legacy  is  void  within  the  intent  of  the  statute. 
This  is  a  simple  rule  dictated  by  common  sense.  The  rea- 
son of  the  provision  contained  in  the  statute,  applies  equally 
to  the  present  case,  and  I  think  it  ought  to  receive  a  liberal 
construction  in  support  of  a  will.  I  consider,  therefore,  both 
the  devise  and  legacy  to  Riley  as  void ;  that  his  wife  is  thus 
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a  competent  witness,  and  that  the  will,  as  to  the  other  dis- 
positions in  it,  was  duly  ezecuted.(a) 
Kent,  J.  and  Radcliff,  J.  were  of  the  same  opinion. 

Judgment  for  the  defendant. 


•Sheldon  against  M'Evbrs.  [*169] 

In  error  from  a  court  of  eommoii  pleu,  the  plaintiff  may  proceed  by  a  rale  on 
the  defendant  to  join  in  error  or  by  a  scire  facia9  ad  audiendum  trrvret- 

In  error  from  the  court  of  common  pleas,  of  the  county  of 
Albany. 

YateSy  for  the  plaintiff  in  error,  produced  an  affidavit  of 
the  due  service  of  a  rule  requiring  the  defendant  to  join  in 
error,  or  that  the  plaintiff  be  heard  ex  parte,  and  he  moved 
to  be  heard  accordingly. 

The  only  question  was,  whether  this  proceeding  by  rule 
was  resfular. 

Per  Curiam,  The  plaintiff  may  proceed  by  rule  to  join 
in  error  only,  or  by  sci.  fa.  ad,  and,  errores,  and  as  the 
defendant  does  not  appear,  let  the  judgment  be  reversed  of 
course.(6) 

Judgment  reversed. 

{a)  In  Hatfield  v.  Tkorpe,  5  Bam.  &.  Aid.  589,  the  lUtote  25  Geo.  2,  c.  6^ 
was  held  not  to  extend  to  the  case  where  the  attesting  witneas  ie  the  haiband 
of  a  devisee,  who  takes  an  estate  in  fee  in  remainder,  after  a  life  estate,  under 
the  will :  such  an  attesting  witness  not  being  made  competent,  by  the  statute, 
to  prove  the  will.  In  Soath  Carolina  it  has  been  held,  by  Chancellors  Matthews 
and  Ratledge,  that  a  beqaest  to  the  wife  was  valid  within  the  stat.  25  Geo.  2, 
and  yet  the  husband  competent,  Woodberry  v.  CoUint,  I  Desau.  424.  This 
agrees  with  the  reasoning  of  Lansing,  Ch.  J.  in  the  principal  case.  But  in 
Woodberry  y.  Collins,  the  competency  of  the  husband  seems  to  be  referrible  | 

rather  to  the  remote  and  contingent  character  of  the  interest  to  which  he  \ 

became  entitled.    And,  it  has  been  held,  that  one  deriving  a  remote  and  con-  | 

tingent  interest,  by  a  devise,  as  a  possible  relief  from  taxation,  is  not  incom-  | 

potent.  Hawes  v.  Humphrey,  9  Pick.  350,  356.  Cormoell  v.  Isham,  1  Conn. 
It  35.  See  also  Nason  v.  Thatcher,  7  Mass.  R.  398.  Coweu  6l  Hill's  Notes, 
1344. 

(6)  *'  As  late  as  the  case  of  Sealy  v.  Shattuck,  {infra,  vol.  2, 69,)  it  was  the 
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Prior  against  Jacocks. 

In  mn  action  on  a  promiMoiy  note  by  the  endonee  a^inat  the  maker,  the 
defendant  pleaded  non-aatumpnt,  and  payment  aa  to  all,  except  40  centsr 
and  payment  of  the  40  cents  to  the  payee  of  the  note  before  it  was  endon- 
ed,  and  gave  notice  of  a  set-off  of  large  sums  of  money  pud  to  the  payee, 
and  other  sams  due  to  him  from  the  payee  for  goods  sold  and  delivered  ;  it 
was  held,  that  the  defendant  cannot  set  off  more  than  the  sam  pleaded  ; 
and  that  payments  made  to  the  payee  of  a  note,  cannot  be  set  np  against 
the  endonee  in  an  action  against  the  maker. 

This  was  an  action  brought  by  the  plaintiff  as  endorsee 
of  a  promissory  note  made  by  the  defendant  to  one  Clark, 
dated  5th  December,  1796,  and  payable  to  him  or  order,  in 
three  months. 

The  declaration  was  in  the  usual  form,  and  the  defendant 
pleaded  ;  1st.  Non-assumpsit  generally :  2d.  Non-assumpsit, 
as  to  all  the  sum  contained  in  the  note,  except  40  cents,  and 
payment  of  the  40  cents  to  Clark  before  the  endorsement  to 
the  plaintiff,  with  a  notice  subjoined  to  the  last  plea,  that  he 
would  give  in  evidence,  and  set  off  several  large  sums  of 
money  paid  to  Clark,  and  other  sums  for  which  Clark  was 
indebted  to  him  for  goods  sold  and  delivered,  &c. 

The  plaintiff  replied,  that  the  defendant  had  not  paid  the 
said  40  cents,  dec.  and,  thereupon,  issue  was  joined. 
[*170]        *0n  the  trial  the  plaintiff  proved  the  note  and  en- 
dorsement, and  admitted  the  payment  of  the  40 
cents. 

The  defendant  then  offered  to  prove  further  payments  to 
Clark,  which  evidence  was  objected  to  by  the  plaintiff  and 
overruled  by  the  judge.  A  verdict  was  found  for  the  plain- 
tiff, for  the  amount  of  the  note,  deducting  the  40  cents. 

The  defendant  applied  for  a  new  trial  on  the  ground,  that 

practice  to  enter  a  rule  that  the  defendant  in  error  join  in  error,  or  that  the 
plaintiff  in  error  be  heard  ex  parte.  But  we  believe  that  the  practice  for  the 
last  twenty  years  has  been  different, — to  enter  a  rale  that  the  defendant  join 
iu  error  in  twenty  days,  or  that  his  defaolt  be  entered,  and  npoR  such  default, 
to  enter  a  rale  for  judgment  of  reversal."  Oppir  v.  Colegrove,  19  Johns.  R. 
134.     Burr  v.  Watertnan,  18  id  508.    2  Gra.  Prac.  Sd  edH.  955. 
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evidence  of  further  payments  to  Clark  ought  to  have  been 
admitted. 

Henry^  for  the  plaintitf. 

Spencer^  for  the  defendant. 

Benson,  J.  delivered  the  opinion  of  the  court.  Admitting 
the  payment  of  the  40  cents  to  Clark  to  have  been  properly 
pleaded,  the  defendant  could  not,  under  this  notice,  prove  a 
payment  beyond  that  sum.  If  the  action  had  been  in  debt, 
the  plaintiff  as  to  that  plea  might  have  entered  a  nolle  pro- 
sequi as  to  the  40  cents,  and  prayed  final  judgment  for  the 
residue.  In  the  present  case,*  he  might  have  made  the  like 
entry,  and  tlien  prayed  interlocutory  judgment,  and  he  would 
have  been  equally  entitled  to  the  residue  on  an  assessment  of 
damages  (a) 

(a)  "Where  the  defendant  chooees  to  give  notice  of  hu  set  off,  instead  of  plead- 
ing it,  such  notice  may  be  given  together  with  the  plea  of  the  general  issue, 
in  those  actions  in  which  such  issae  may  be  pleaded,  or  with  the  plea  of 
nil  debet  to  an  action  of  debt  on  judgment,  or  in  the  action  of  covenant,  with 
a  plea  denying  the  execution  of  the  instrument  on  which  the  plaintiff  has 
declared.    (S  R.  S.  355,  ^  20.) 

"  By  the  Revised  Laws  of  1813,  which  were  in  force  at  the  time  the  Revised 
Statutes  were  adopted,  the  notice  of  set  off  was  required  to  be  given  with  a 
plea  of  the  general  isme.  Doubts  having  arisen  under  this  section  of  the  sta- 
tute, whether  non  e$i  factum  in  covenant,  and  nil  debet  in  debt  on  judgment, 
were  pleas  of  the  general  issue,  the  above  section  was  introduced  into  the 
revised  statutes  to  place  the  matter  beyond  all  question.  (See  •  Rev.  Notes ; 
8  Johns.  R.  82  ,  1  Stark.  N.  P.  Rep.  311.     Bab.  on  Set  Off,  76.) 

"  As  there  is  nothing  in  the  statute  restricting  the  defendant's  right  to 
take  advantage  of  his  set  off  by  giving  notice  thereof,  to  eases  where  the 
general  iMne  alone  is  pleaded,  it  seems  clear  that  such  notice  may  be  given 
where  several  pleas  are  pleaded  ;  (Bab.  dn  Set  Off,  78.  CouUon  v.  Jonee,  6 
Esp.  Ni.  Pri.  Rep.  50.  But  see  Webber  v.  Venn^  Ry.  Sl  Moo.  413  ;  S.  C.  2 
Csr.  ^  P.  310  ;)  although  it  is  said  to  be  the  mora  usual  course,  in  England, 
where  there  is  another  special  plea  on  the  record,  to  plead  the  set  off.  (Bab 
on  Set  Off,  78.)  The  Revised  Statutes  allow  the  defendant  in  any  action  to 
plead  as  many  several  matters  as  he  shall  think  necessary  for  his  defence ; 
■abject  Co  the  power  of  the  court  to  compel  him  to  elect  by  which  plea  he 
will  abide,  in  cases  where  he  pleads  iaconsistent  pleas.  (2  R.  S.  359,  $  9.) 
But  a  construction  of  the  section  relative  to  notices  of  ofiset  which  should 
prevent  a  defendant  from  giving  such  notice  where  he  pleads  other  pleas  than 
the  general  issue,  would  operate  as  a  restriction  upon  this  right  to  plead 
doable ;  and  cannot  therefore,  as  it  seems  to  us,  be  correct.  Had  it  been  the 
intention  of  the  legislature  thus  to  narrow  down  the  righls  of  defendants,  it 
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Besides,  the  defendant  could  not,  under  this  notice,  set  off 
any  demand  founded  on  mutual  dealings  between  him  and 
the  payee  of  the  note,  who  is  not  a  party  to  the  suit.  1  he 
act  allowing  a  set-off  in  such  cases,  applies  only  to  the  par- 
ties them8elves.(ft) 

Independent  of  the  pleadings,  the  endorsee  of  a  negotiable 
note  cannot  be  affected  by  any  dealings  between. the  origi- 
nal parties.  This  rule  is  essential  to  the  credit  of  such  pa- 
per. There  are  exceptions  to  the  rule,  where  a  note  has  beto 
unfairly  obtained,  or  dishonored,  or  endorsed  when  overdue. 
In  such  cases,  the  holder  stands  in  the  place  of  the  antece- 
dent parties,  and  is  liable  to  meet  eyery  defence  which  might 
equitably  be  made  against  him.  But  in  general,  he  is  not 
liable  to  such  defence.(c) 

Judgment  for  the  pkintiff^ 


[*171]  Ensign  agaitist  Wands. 

Where  there  b  a  apeciaJ  and  limited  partnership,  and  penons  deal  with  it 
knowingly  as  ineh,  they  are  bound  by  the  termi  of  saeh  co*partnenhip» 
and  cannot  hold  the  parUee  beyond  them. 

This  was  an  action  of  Msympnt^  for  goods  sold  and  de- 
livered. The  defendant  pleaded  in  abatement  that  the  plain- 
tiff, and  G.  R.  Webster,  and  G.  Webster,  were  partners  in 
trade  at  the  time  of  making  the  suppo9ed  contract,  and  that 
the  promises  charged  in  the  declaration,  were  made  by  the 
defendant  to  the  said  partners  jointly,  and  not  to  the  plaintift' 
severally.  On  this  plea  issue  was  joined,  and  the  cause  was 
tried  before  Mr.  Chief  Justice  Lansings  at  the  Albanycircuit, 
July  last. 

woald  probably  have  prohibited  them,  in  ezpreai  terms,  from  pleading  doable 
where  they  chose  to  give  notice  of  set  off;  or  from  giving  notice  of  set  off  in 
connection  with  any  other  plea  than  the  general  issue."  Barbour  on  Set  Off, 
172,173. 

(6)  9  a  S.  2d  edit.  278,  §  32.  It  is  clear  from  Uie  report  of  the  principal 
case  thst  the  note  was  transferred,  before  it  became  due. 

(c;  Johnmm  t,  Bloodgoodf  supra,  51,  54,  n.  (a.) 
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It  appesured  ia  evidence,  that  the  goods  for  which  this  ac- 
tion was  brought,  consisted  of  several  quantities  of  paper 
which  were  sold  to  the  defendant,  by  the  plaintiff,  at  a  paper 
mill  owned  by  the  plaintiff  and  the  Websters  jointly,  who 
were  concerned  together  in  the  manufactory  of  paper  at  the 
mill ;  that  the  Websters  were  in  the  habit  of  taking  paper 
from  it  and  selling  it  on  their  separate  account,  and  the 
plaintiff  did  the  like  on  his  account;  that  this  was  under- 
stood between  them  to  be  the  right  of  each  owner,  and  the 
course  of  the  business ;  and  no  paper  was  sold  on  their  joint 
account ;  that  at  different  times  they  accounted  to  each  other 
for  the  value  of  the  sales  so  made,  without  any  reference  to 
the  purchasers  or  to  outstanding  debts,  which  were  not  con* 
sidered  to  be  due  to  them  jointly,  but  for  which  they  were 
separately  held  accountable  to  each  other  according  to  their 
sales,  and  that  the  plaintiff  had  accounted  to  and  satisfied  the 
Websters  for  all  the  paper  sold  by  him,  including  the  parcel 
sold  to  the  defendant. 

It  further  appeared,  that  after  a  considerable  part,  and  be- 
fore the  whole  of  the  paper,  for  which  this  action  was  brought, 
had  been  delivered  to  the  defendant,  he  informed  the  plain- 
tiff that  he  wished  to  consider  the  sale  as  made  by  the 
plaintiffsolely,andindependentlyoftheother*owner8,  ['172] 
to  which  the  plaintiff  replied,  that  he  considered  it 
as  made  in  that  manner. 

On  this  evidence,  the  chief  justice  was  of  opinion  that  the 
plaintiff  was  entitled  to  recover,  and  a  verdict  was  found 
accordingly. 

Birdj  for  the  defendants,  moved  for  a  new  trial  on  the 
ground  that  this  was  strictly  a  partnership  debt,  and  could 
not,  from  its  nature,  be  severed  by  the  acts  of  the  parties,  so 
as  to  entitle  one  of  them  to  maintain  this  action. 

Van  VechCen,  contra,  insisted  that  the  partnership  was 
special,  and  the  course  of  its  dealings  was  understood  by  the 
defendant,  and  in  this  instance  particularly  assented  to  by 
him.  He  was,  therefore,  precluded  from  making  his  ob- 
jection. 

Per  Curiam.    The  partnership  between  the  plaintiff  and 
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the  Websiere  was  special.  As  between  themselves  it  was 
certainly  competent  to  make  it  so.  The  moment  a  sale  was 
made  by  one  of  them  he  immediately  became  chargeable 
with  the  amount,  and  the  profits  accrued  with  certainty  to 
the  others,  who  were  no  longer  subject  to  the  general  risk  of 
loss.  The  defendant  understood  this  to  be  the  course  of 
their  dealings,  or  at  least  requested  that  the  sales  to  him 
might  be  considered  as  made  with*  the  plaintiff  solely,  to 
which  the  latter  assented.  It  was,  therefore,  not  a  sale  as 
from  joint  partners,  either  in  respect  to  the  plaintiff's  situation 
with  the  Websters,  or  to  the  contract  as  made  with  the  de- 
fendant, and  wc  think  that  the  plaintiff  may  well  maintain 
this  action,  (a) 

Judgment  for  the  plaintiff. 


[*173]  •White  against  De  Villiers  &  Williams. 

On  a  sale  of  lands,  a  bond  was  ^veu  by  the  ^antee  to  save  the  grantor  barm, 
less  against  a  certain  mortgage,  which  was  an  incumbrance  on  the  land  ;  it 
was  held,  that  by  the  fair  construction  of  the  condition,  the  grantor  was  to 
be  indemnified  against  the  bond  accompanying  the  mortgage,  and  for  which 
the  mortgage  was  given,  merely  as  collateral  security. 

This  was  an  action  of  debt  on  a  bond,  conditioned  as  fol- 
lows: "Whereas  the  above  named  James  White  did  on  the 
19th  day  of  September,  in  the  year  of  our  Lord,  1792,  pur- 
chase of  Michael  Gratz,  of  the  city  of  Philadelphia,  a  certain 
tract  of  land  situated  in  the  county  of  Otsego,  for  the  sum  of 
1162/.  105.  lawful  money  of  the  state  of  New  York,  and  for 
securing  the  payment  thereof,  mortgage  the  said  premises  to 
the  said  Michael  Uratz.  And  whereas  the  said  James  White 
hath  this  day  conveyed  the  said  land  to  the  said  Lewis  De 

(a)  .The  partnership  proved  in  this  case,  can  hardly  be  called  a  special  part- 
nership, which  **  in  the  sense  of  the  common  law  is  that  formed  for  a  special  or 
particular  branch  of  business,  as  contradistinguished  from  the  general  business 
or  employment  of '  the  parties,  or  of  one  of  them."  Story  on  Partnership, 
§  75.   Willett  V.  Chambert,  Cowp.  814, 816 ;  See  also  2  Bell  Comin.  B.  7,  cb-  9 
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YillierSy  and  Rensselaer  Williams,  jun.  Now,  the  condition 
of  this  obligation  is  such,  that  if  the  above  bound  Lewis  De 
Yiiliers  and  Rensselaer  Williams,  jnn.  their  heirs,  executors 
and  administrators,  shall  and  do  save  and  keep  harmless,  and 
indemnified  the  said  James  White  and  his  assigns,  of  and 
from  all  suits,  costs,  damages  and  expenses  whatsoever,  which 
shall  and  may  happen  or  come  to  him  or  them,  for  or  by 
reason  of  the  said  mortgage,  then  the  above  obligation  to  be 
void,  or  else  to  remain  in  full  force  and  virtue." 

The  defendants  after  craving  oyer  of  the  bond  and  condi- 
tion, pleaded  non  damnificatus. 

The  plaintiff  replied  that  he  was  damnified,  d^.  in  being 
obliged  to  pay  a  large  sum  of  money,  by  reason  of  the  said 
mortgage,  &c. 

The  defendant  rejoined,  traversing  that  fact,  and  issue 
was  taken  thereon. 

The  cause  was  tried  before  Mr.  Justice  Lewis,  at  the  last 
circuit  in  Utsego  county.  The  plaintiff  proved,  that  he  had 
been  compelled  to  pay  the  amount  due  on  the  bond  accom- 
panying the  mortgage  above  mentioned,  which  bond  was  re- 
ferred to  in  the  mortgage  and  for  the  payment  of  which, 
the  mortgage  was  given  as  a  collateral  security.  The  judge 
at  the  trial,  ruled  that  the  plaintiff  was  entitled  to  recover  the 
amount  he  had  so  paid  on  the  bond. 

*A  verdict  was  thereupon  taken  by  consent  for  the    [*17'4] 
plaintiff  for  the  amount  so  paid,  subject  to  the  opin- 
ion of  the  court,  and  if  the  court  should  1)e  of  opinion  in 
favor  of  the  defendant,  it  was  agreed  that  a  nonsuit  should 
be  entered. 

Burr,  for  the  plaintiff,  contended  that  the  condition  of  the 
bond  on  which  this  action  was  brought,  could  rationally  ad- 
mit of  no  other  interpretation,  than  that  ii  was  intended  to 
indemnify  the  plaintiff  against  the  debt  which  the  mortgage 
was  given  to  secure,  and  of  course  equally  to  indemnify  him 
against  the  bond  which  accompanied  it. 

Van  Vechten,  for  the  defendant,  argued  that  the  bond  was 
not  within  the  tenor  of  the  condition,  which  was  expressly 
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confined  to  the  mortgage,  and  that  the  court  could  not  by 
construction  extend  the  sense  of  the  contract. 

Per  Otiriam.  The  land  mentioned  in  the  condition  was 
sold  by  the  plaintiff,  subject  to  the  incumbrance  of  the  mort- 
gage, and  under  an  agreement  to  be  indemnified  against  it. 
The  amount  due  on  the  mortgage  must,  therefore,  have  en- 
tered into  the  price,  and  according  to  the  spirit  of  the  con- 
tract, was  to  be  paid  by  the  defendant. 

The  bond  and  mortgage  could  not  have  been  considered 
as  separate  debts.  They  were  concurrent  securities  for  Che 
same  demand,  and  the  indemnity  against  one  includes  an 
indemnity  against  both. 

We  are,  therefore,  of  opinion,  that  the  plaintiff  is  entitled 
to  recover  according  to  the  verdict.(a) 

Judgment  for  the  plaintiff. 

(«)  Verba  inientioni  non  e  contra  dehent  in$ervire.  Parkhurti  t.  Smith, 
Willea*  332.  The  expression,  therefore,  w  aecondary  in  importance  to  the  tn- 
tent  of  the  parties,  which  is  to  be  ascertained  from  the  terms  of  the  contract, 
the  subject  matter  and  the  sitaation  of  the  parties,  and  when  ascertained  pos- 
sesses controlling  influence.  Steph.  N.  P.,  1060,  and  references.  Wilson  ▼. 
Troup,  9  Cowen,  195.  Quaekenbooo  t.  Lansing,  6  Johns.  R.  49.  Marvin  v 
Hone,  2  Cowen,  781.  BaU  v.  FoUett,  5  id.  170.  Sumner  v.  WiUiamo,  8 
Mass.  R.  214.  Fowle  v.  Bigelow,  10  id.  379.  Hopkinov.  Young,  11  id.  302. 
Rowland  y,. Leach,  11  Pick.  154.  HoUingnoorth  ▼.  Fry,  4  Dall.  345.  Pat- 
rick ▼.  Orant,  2  Shepley,  233.  And  this  is  the  rule  of  the  French  Ciiril  Code, 
B.  3,  tit.  3,  §  5,  art  1158,  1163,  1164.  In  construing  a  contract,  the  court 
will  examine  the  moHtee  that  led  to  it,  and  the  object  intended  to  be  effected 
by  it.  Davie  ▼.  Barney,  2  Gili^  &.  Johns.  382.  As,  if  a  person  borrow  a 
horse  for  a  time,  it  will  be  implied  that  it  was  part  of  the  agreement  that  he 
should  feed  it,  whilst  in  his  possession.  Uandford  v.  Palmer,  2  B.  &  B.  359. 
Or,  if  one  give  a  note  for  30^  borrowed  and  receiTed,  "  which  I  promise  never 
to  payi"  he  will  be  liable  upon  It  as  a  promissory  note.  Simpoon  ▼.  Visu^^n, 
2  Atk.  32.  Or  if  one  gi^e  a  bond  for  the  payment  of  money,  with  a  condi- 
tion that  it  shall  be  void  if  the  money  is  not  paid,  the  bond  itself  is  left  in  full 
force  as  a  perfect  contract.  Vernon  ▼.  Aleop,  T.  R.  68  ;  1  Ley.  77,  S.  C. ; 
1  Sid.  105 ;  see  also  Fmch*s  Law,  52.  Stockton  ▼.  Turner,  7  J.  J.  Manh.  192. 
OuUy  T.  OuUy,  1  Hawks,  20.  iiyers  y.  Wiloon,  1  Doug.  384 ;  (though  this  esse 
goes  also  upon  the  general  principle  that  the  condition  being  repugnantito  the 
bond  is  to  be  rejected.)  See  further  upon  this  rule.  Com.  Dig.  Agreement,  C. 
Chitty  on  Contracts,  74,  et  $eq. ;  Story  on  Contracts,  148,  et  oeq. ;  where  a 
large  number  of  authorities  are  cited  and  commented  on. 
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Lawler,  Administratrix  of  Lawler,  against  KEAauicK. 

Goods  were  shipped  on  board  of  a  vessel  and  consigned  to  the  master,  to  be 
•old  at  Bourdeanz.  The  master  not  being  able  to  find  a  parchaser,  left  the 
goods  at  Bourdeauz,  and  jretamed  to  New  York.  It  was  held,  that  having 
acted  bona  fide,  he  was  not  liable  to  the  owner. 

This  was  a  special  action  on  the  case  in  which  the  plain- 
tiff declared  as  follows : 

"  1.  For  that,  whereas,  on  the  3d  of  July,  in  the  year  of 
our  Lord  1795,  at  the  city  of  New  York,  and  in  the 
fifth  *ward  of  the  said  city,  and  within  the  county  of    [*175] 
New  York,  in  consideration  that  W.  L.  in  his  life- 
time, at  the  special  instance  and  request  of  the  said  defen- 
dant had  caused  to  be  delivered  to  the  said  defendant,  divers 
goods,  wares  and  merchandizes  of  him  the  said  W.  L.  to  be 
transported,  carried,  and  conveyed  by  the  said  defendant,  in  a 
certain  ship  or  vessel,  whereof  the  said  defendant  was  then  mas- 
ter and  commander,  from  the  port  of  New  York  to  Bourdeaux, 
in  the  republic  of  France,  and  there,  to  wit,  at  the  port  of 
Bourdeaux  aforesaid,  to  be  sold  by  the  said  defendant  for  the 
said  W.  L.  (the  perils  and  dangers  of  the  seas  only  excepted,) 
for  a  certain  price  or  reward  therefor,  to  be  paid  by  the  said 
W.  L.  to  the  said  defendant,  he  the  said  defendant,  then  and 
there  undertook  and  faithfully  promised  the  said  W.  L.  in 
his  lifetime,  safely  and  surely  to  transport,  carry  and  convey 
the  said  goods,  wares  and  merchandizes,  from  the  said  port 
of  New  York  to  Bourdeaux,  in  the  republic  of  France,  and 
there,  to  wit,  at  the  port  of  Bourdeaux,  in  the  republic  of 
France  to  sell  and  dispose  of  the  said  goods,  wares  and  mer- 
chandizes, to  and  for  the  use  of  the  said  W.  L.,  and  although 
the  said  defendant  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  New  York,  at  the  city,  ward,  and  county 
aforesaid,  had  and  received  the  said  goods,  wares  and  mer- 
chandizes :  and  although  the  said  defendant  did  afterwards, 
to  wit,  on  the  1st  day  of  October,  1795,  arrive  with  the  said 
goods,  wares  and  merchandizes,  on  board  the  said  ship, 
whereof  the  said  defendant  was  then  piaster,  at  Bourdeaux, 
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in  the  republic  of  France  ;  yet  the  said  defendant  not  regar- 
ding his  said  promise  and  undertaking,  did  not  sett  or  dis- 
pose of  the  said  goods,  wares  and  merchandizes,  for  the  said 
\y.  L.  in  his  lifetime  though  often  requested  so  to  do  by  the 
said  W.  L.  in  his  lifetime  and  by  the  plaintiff  since  bis  death, 
afterwards,  to  wit,  on  the  1st  day  of  May,  1797,  at  the  city, 
ward  and  county  aforesaid ;  but  the  defendant  always  refused 
and  still  refuses  so  to  do. 
"  2.  And  whereas,  the  said  W.  L.  in  his  lifetime,  to  wit, 

on  the  3d  day  of  July,  1795,  at  the  city,  ward  and 
[*176]    county  ^aforesaid,  at  the  special  instance  and  request 

of  the  said  defendant,  shipped  in  good  order,  and 
well  conditioned,  in  and  upon  the  good  ship  called  the  Iris, 
whereof  the  said  defendant  was  then  master,  then  riding  at 
anchor  in  the  harbor  of  New  York,  the  goods  and  merchan- 
dizes following,  to  wit,  sixty  boxes  of  turpentine  soap,  of  the 
value  of  1000  dollars,  current  money  of  New  York,  from 
thence  to  be  transported  in  like  good  order  and  condition,  by 
the  said  defendant,  to  the  port  of  Bourdeaux,  in  the  republic 
of  France,  (the  dangers  of  the  seas  only  excepted,)  he^  the 
said  W.  L.  paying  therefor,  at  the  rate  of  six  pounds  sterling, 
(which  is  equal  to  26  dollars  and  66  cents,  current  money  of 
New  York,)  by  the  ton,  with  primage  and  average  accustom- 
ed ;  and  there  to  be  sold  by  the  said  defendant  for  the  said 
W.  L.  the  said  defendant  receiving  for  his  trouble  the  usual 
commissions  in  such  case  ;  the  said  defendant,  in  considera- 
tion of  the  premises,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  at  the  city,  ward,  and  within  the  county  afore- 
said;  assumed  upon  himself  and  to  the  said  W.  L.  in  his  life- 
time, then  and  there  faithfully  promised  that  he,  the  said  de- 
fendant, the  said  goods  and  merchandizes  last  mentioned, 
from  thence,  would  transport  in  like  good  order,  and  well- 
conditioned,  (the  dangers  of  the  seas  only  excepted,)  and  on 
his,  the  defendant's  arrival  at  Bourdeaux,  in  the  republic  of 
France,  would  sell  and  dispose  of  the  said  goods  and  mer- 
chandizes last  mentioned,  and  account  with  the  said  W.  L. 
for  the  same ;  and  although  the  ship  aforesaid,  with  the  goods 
and  merchandizes   aforesaid  therein  loaded,  afterwards,  to 
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wit,  on  the  first  day  of  October,  1796,  at  Bourdeaux,  in  the 
republic  of  France,  to  wit,  at  the  city,  ward,  and  within  the 
county  aforesaid,  safely  arrived,  and  although  the  dangers  of 
the  seas  did  not  hinder ;  and  although  the  said  W.  L.  in  his 
lifetime,  and  the  plaintiff,  always  since  his  death  hitherto, 
were  ready  to  pay  the  said  defendant,  according  to  the  rate 
aforesaid,  and  his  said  commissions,  with  primage  and  aver- 
age, for  the  transportation,  and  selling  of  the  goods  and  mer- 
chandizes. Nevertheless  the  said  defendant  contriving  and 
intending  the  said  W.  L.  in  his  lifetime,  and  the 
plaintiff,  after  the  death  of  the  said  W.  L.  to  'deceive  [*177] 
and  defraud,  the  goods  and  merchandizes  aforesaid 
did  not  sell  or  dispose  of,  nor  did  he  account  to  the  said  W. 
L.  in  his  lifetime  for  the  same,  or  to  the  plaintifl^  after  the 
death  of  the  said  W.  L.  although  the  said  defendant  was  often 
requested  by  the  said  W.  L.  in  his  lifetime,  and  by  the  plain- 
tiff, since  his  death,  to  wit,  on  the  1st  day  of  May,  1797,  but 
to  account  for  the  same  the  said  defendant  hath  hitherto,  al- 
together refused,  and  still  doth  refuse,"  d&c. 

The  third  count  varied  from  the  second  only  in  stating 
that  the  defendant  undertook  to  invest  the  proceeds  in  the  ar- 
ticle of  brandy,  and  to  remit  the  same  to  the  plaintiff* 

To  these  the  common  money  counts  were  added.  Plea 
the  general  issue. 

The  action  was  tried  before  Mr.  Justice  Hobart,  at  a  cir- 
cuit court  held  in  the  city  of  New  York  in  December,  1797. 

On  the  trial  the  plaintiff  gave  in  evidence  a  bill  of  lading 
signed  by  the  defendant,  in  the  words  following : 

''  Shipped  in  good  order  and  well-conditioned,  by  William 
Lawler,  in  and  upon  the  good  ship  called  the  Iris,  whereof 
is  master,  for  the  present  voyage,  John  Keaquick,  now  riding 
at  anchor  in  the  harbor  of  New  York,  and  bound  for  Bour- 
deaux,  to  say,  sixty  boxes  turpentine  soap,  No.  1,  to  No. -60, 
being  marked  and  numbered  as  in  the  margin,  and  are  to  be 
delivered  in  like  good  order  and  well-conditioned  at  the  afore- 
said port  of  Bourdeaux,  (the  danger  of  the  seas  only  except- 
ed,) unto  the  said  John  Keaquick,  or  to  his  assigns,  he  or 
they  paying  freight  for  the  said  sixty  boxes  soap  at  the  rate 
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of  six  pounds  sterling  per  too,  with  primage  and  average  ac- 
ctistomed.  In  witness  whereofj  the  master  or  purser  of  the 
ship  hath  affirmed  to  three  bills  of  lading,  all  of  this  tenor 
and  date,  the  one  of  which  bills  being  accomplished  the  others 
to  stand  void.  Dated  in  New  York  the  3d  day  of  July^ 
1796. 

"  Signed        John  Keaquicky 

The  plakitiflf  then  produced  a  witness  who  testified,  that 

the  defendant  had  told  him  that  he  arrived  in  safety 

[*178]    *with  the  soap  mentioned  in  the  bill  of  lading  at 

Bourdeaux,  but  could  not  sell  it  there,  and  ther^ore 

left  it  for  sale  with  a  Mr.  Jones,  a  merchant  at  that  place. 

The  plaintiff  then  offered  to  prove  the  price  of  soap  of  the 
like  quality  at  the  city  of  New  York,  at  the  time  of  the  ship- 
ment,  as  the  measure  of  damages  which  he  was  entitled  to 
recover,  which  evidence  was  objected  to  on  the  part  of  the 
defendant,  but  was  admitted  by  the  judge,  and  the  value  in 
the  market  at  New  York  was  accordingly  proved. 

The  defendant  moved  for  a  nonsuit  on  the  general  ground, 
that  the  evidence  did  not  support  any  of  the  counts  contain- 
ed in  the  declaration,  which  motion  was  overruled ;  and  the 
judge  changed  the  jury  that  the  defendant,  having  accepted 
the  office  of  factor  generally  was  guilty  of  a  default  in  not 
disposing  of  the  goods  at  Bourdeaux,  or  returning  them  to 
the  plaintiff;  that  he  was  properly  chargeable  in  this  form  of 
aetion,  and  that  the  price  of  the  article  at  the  port  of  New 
York,  was  the  just  criterion  of  damages. 

The  jury  found  accordingly  for  the  plaintiff,  with  dama- 
ges equal  to  the  value  of  the  article  in  the  market  at  New 
York,  without  any  deduction. 

On  a  motion  for  a  new  trial,  the  following  points  were  ar» 
gued: 

.  ist.  Whether  the  defendant  had  incurred  any  default  so  as 
to  render  him  at  all  liable  to  the  plaintiff? 

2d.  Whether  the  value  of  the  goods  at  New  York  or  Bour- 
deaux, ought  to  constitute  the  rule  of  damages? 

3d.  If  the  value  at  Bourdeaux  be  the  proper  rule,  whether 
primage,  average  and  freight,  ought  not  to  be  deducted  ? 
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TYoupy  for  the  plaintiff. 

Hoffman^  for  the  defendant 

Per  Curiam.  We  are  of  opinion,  on  the  first  point,  that 
the  plaintiff  is  not  entitled  to  recover.  The  defendant  in  bis 
capacity  of  master,  has  clearly  performed  his  duty.  In 
his  character  of  bailee  or  consignee  of  the  goods, 
•nothing  more,  under  the  circumstances  in  which  he  [*179] 
was  placed  at  Bourdeaux,  could  be  reasonably  re- 
quired than  what  appears  to  have  been  done.  He  could  not 
seH  without  a  purchaser,  and  considering  his  double  capacity 
of  master  and  consignee,  of  which  the  plaintiff  was  fully  ap« 
prised,  he  was  not  obliged  to  wait  an  indefinite  period  to  ef- 
fect a  sale.  He  would  no  doubt  have  been  liable  for  fraud, 
or  gross  neglect,  crassa  negligentia^  but  acting  with  good 
faith,  he  was  bound  to  exercise  ordinary  attention  and  dili- 
gence only,  which  he  appears  to  have  done.(a) 

(a)  An  agrent  ia  not  only  liable  for  "  fraud  or  grosB  neglect,  era99a  negligent 
tia*'  bat  for  ordinary  negligence,  that  is,  the  omianon  of  that  degree  of  dill- 
geWBO  which  penoni  of  common  prudence  are  accustomed  to  um  about  their 
own  baflinesB.  And  this  is  the  common  rule  in  cases  where  the  contract,  like 
that  of  agency  is  made  with  a  view  to  the  benefit  of  both  parties.  Chapman 
T.  Walton,  10  Bing.  57.  Madeira  ▼.  Townoley,  12  Martin,  365.  Leneriek  ▼. 
Meigo,  1  Cowen,  645.  Brouigoard  t.  De  CheU,  18  Martin,  260.  Savage  r, 
Berkhead,  20  Pick.  167.  Story  on  Agency,  ^  183.  (For  the  Koman,  French 
and  Scotch  law,  see  id.  ^  184,  and  references.)  MoUoy,  B.  3,  c.  8,  §  10.  ^ 
Chit,  on  Comm.  &  Manuf.  215.  Paiey  on  Agency,  by  Lloyd,  77,  78.  1  Liv- 
ermore  on  Agency,  331-341.  (edit.  1818.)  When  extraordinary  emergencies 
arise  the  agent  is  clothed,  from  the  necessity  of  the  case  with  extraordinary 
powers,  and  his  acts  fairly  done  under  such  circumstances,  are  binding  upon 
his  principal.  Drummond  y.  Wood,  2  Caines,  310.  Forrester  v.  Boards 
man,  1  Story,  R.  43.    Listard  y.  Gravee,  3  Caiues,  226.    JudBon  y.  SturgeM, 

5  Day,  556,  560.  Story  on  Agency,  $  141,  85,  118,  193,  194,  237,455. 
Thus  a  fieictor  may  violate  his  orders  to  sell  at  a  stipulated  price  if  the  goods 
are  perishable,  and  the  sale  necessary  to  prevent  a  greater  loss  ;  3  Chit  on 
Comm.  &  Manuf.  218  ;  1  Corny u  on  Cent  236  ;  but  see  iinon,2  Mod.  100 ; 
or  acquire  a  right  to  insure,  though  unauthorized,  to  prevent  an  irreparable 
loss  to  his  principal.  See  Wolf  v.  Homeastle,  1  Bos.  Sl  Pol.  3523.  So  an 
agent  directed  by  his  principal  to  place  his  funds  in  a  certain  place  may  be 
jostified  or  excused  in  sending  them  to  another  place,  if  there  be  reasonable 
ground  of  alann  and  danger,  which  prevents  him  from  obeying  his  orders. 
Perez  v.  Miranda,  18  Martin,  494.    See  also  Chapman  v.  Morton,  11  Me(d^ 

6  Welsh.  534. 
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The  People  ▼.  Joiticea  of  Chenango. 

The  parties  submitting  to  this  opiDioD,  a  judgment  of  non- 
suit was  directed  to  be  entered. 


The  People  against  The  Justices  of  the  Sessions  of 
THE  County  of  Chenango.(i») 

The  court  of  seasions  being  a  court  of  inferior  joriadiction,  haa  no  power  to 
grant  a  new  trial,  after  a  yerdict  on  tho  merita;  and  a  mandtnnut  waa 
awarded,  to  compel  them  to  enter  judgment. 

Hoffman,  attorney  general,  at  a  former  term  obtained  a 
rule,  that  the  justices  of  the  general  sessions  of  the  peace 
of  the  county  of  Chenango,  show  cause  why  a  mandamus 
should  not  issue,  commanding  them  to  proceed  to  judgment 
against  one  Noah  Taylor,  who  had  been  convicted  before 
them  of  a  felony. 

The  justices  showed  for  cause,  that  they  had  awarded  a 
new  trial  on  the  merits,  the  conviction,  in  their  opinion,  being 
against  evidence. 

Upon  this  the  court  directed  an  argument,  on  the  follow- 
ing points : 

1st.  Whether  the  sessions  have  power  to  grant  a  new  trial 
in  any  case,  except  for  irregularity. 

2d.  If  they  have  such  power,  whether  it  extends  to  a  case 
of  felony. 

These  questions  were  argued  by  the  attorney  general  for 
the  people,  and  Riggs,  on  the  part  of  the  sessions. 

Per  Curiam.  We  are  clearly  of  opinion,  that  the  gene- 
ral sessions  of  the  peace  is  in  every  respect  to  be 
[•180]  •considered  as  a  court  of  inferior  jurisdiction.  In 
its  original  organization  it  was  created  an  inferior 
court,  subordinate  to  this  court,  and  subject  to  its  control.  In 
the  colonial  system  it  had  no  other  pretension,  and  nothing 
in  our  constitution  or  laws  has  given  it  a  different  character. 
New  powers  have  been  granted  to  it ;  but  they  were  express- 

(a)  S.  C,  2  ralnes'  Cas.  In  Err.  319. 
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ly  granted  by  statute,  and  do  not  change  the  essential  nature 
and  constitution  of  the  court.  It  is  still  limited  in  its  juris* 
diction  both  as  to  local  eztent|  and  the  nature  of  the  offences  it 
is  empowered  to  try.  Its  v^ry  constitution  shows,  that  it  was 
designed  and  ought  to  be  regarded  as  an  inferior  court.  It  is 
generally  composed  of  justices  who,  from  the  manner  of  their 
appointment  and  the  tenure  of  their  offices,  cannot  be  expect- 
ed to  devote  themselves  to  the  science  of  the  law,  and  do  not 
feel  that  high  res])onsibihty  which  is  attached  to  courts  of 
general  jurisdiction. 

It  has  always  been  considered  and  treated  as  an  inferior 
court,  subject  to  the  general  superintendence  of  this  court. 
Writs  of  error,  certiorari^  mandamus^  and  attachment,  issue 
to  it  from  this  court.  These  writs  conclusively  show  it  to  be 
subordinate,  and  prove  the  authority  which  has  always  been 
exercised  over  it. 

It  is  fit  and  proper,  that  the  courts  of  general  sessions  of 
the  peace  in  the  different  counties  should  be  uuder  the  con- 
trol of  a  superintending  jurisdiction.  These  courts  are 
wholly  independent  of  each  other,  and  if  their  proceedings 
were  not  subject  to  be  here  reviewed,  we  might  find  different 
rules  of  law  and  of  justice  in  almost  every  county.  This 
would  introduce  disorder  and  confusion,  and  be  inconsistent 
with'a  regular  and  uniform  administration  of  justice. 

The  power  of  granting  new  trials  can  only  be  applied  in  a 
manner  which  precludes  the  possibility  of  its  exercise  being 
reviewed  in  this  or  any  other  court.    It  is  a  power  of  a  very 
delicate  nature,  exercised  on  the  motion  of  the  party  only. 
Its  exercise  in  practice  does  not,  and  frequently  from 
its  nature  and  difficulty  could  not,  be  made  *to  appear    [*18i] 
on  the  record.   If  this  power,  therefore,  did  exist  in  an 
inferior  court,  it  would  exist  without  regulation  or  control, 
and  the  idea  of  an  uncontrolled  power  residing  in  an  inferior 
jurisdiction  is  absurd.    The  jurisprudence  of  every  country  . 
requires  a  regular  gradation  of  courts  and  a  common  centre 
of  judicial  power.    This  is  essential  to  its  existence,  and  to 
preserve  consistency  and  harmony  in  the  administration  of 
justice. 


ISl  CASES  IN  THE  SUPREME  COURT. 

The  People  ▼.  Joeticee  of  Cbenuigo. 

The  geaeral  sessions  in  this  state  are  more  analogous  to 
the  sessions  in  England,  than  to  any  other  courts.  These 
are  considered  as  inferior  courts,  and  denied  the  power  of 
granting  new  trials.  Indeed  no  inferior  jurisdiction  can  pos- 
sess this  power  without  an  express  authority.  It  can  derive 
nothing  by  inference  or  implication. 

Besides,  this  is  a  case  of  felony  in  which  considerations 
of  policy  and  expediency  would  prevent  this  court  from 
granting  a  new  trial.  In  such  cases,  the  usual  course  is  to 
reconunend  the  convict  for  pardon.  It  is,  therefore,  an  in- 
stance to  show  that  the  power  of  granting  new  trials  if  vested 
in.  an  inferior  court,  would  probably  be  often  very  indiscreet- 
ly exercised. 
.  We  are,  therefore,  of  opinion  that  a  mandamus  ought  to 

be  awarded.(a) 

Rule  made  absolute. 

(a)  The  opinion  of  the  court  in  this  case  is  reported  in  2  Caines'  Cas.  in 
Err.  319,  rather  more  fnlly  and  explicitly,  than  it  is  here  given.  No  apology 
18  required  for  inserting  it 

*'  Per  Curiam,  delivered  by  Kkmt,  J.  Let  the  nutndamus  go.  The  senions 
cannot  grant  a  new  trial  upon  the  merits.  It  is  a  power  not  exercised  by  this 
courti  after  verdict  in  cases  of  felony^  and  perhaps  it  is  expedient  it  should 
not  be.  This  court  had  by  its  original  constitution  by  ordinance,  the  superin- 
tending control  of  all  inferior  jurisdictions  within  the  state,  and  this  power 
has  never  been  taken  away.  It  has  been  from  time  to  time  recognized  by 
law,  and  in  constant  and  vigilant  exercise.  All  courts  within  the  several 
counties  have,  from  the  firet  foundation  of  our  judicial  sj'stem,  been  regarded 
by  law  and  by  practice  as  inferior  courts ;  they  can  be  compelled  to  duty  by 
a  mandamue;  they  can  be  restrained  from  usurpation  by  proAi6tti0n.(*)  The 
causes  and  pleas  before  them,  can  be  arrested  apd  removed  by  haheaecorfua 
or  certiorari,  and  their  judges  can  be  attached,  brought  before  this  court,  and 
punished  for  disobedience.  All  these  are  distinguished  and  essential  marks 
of  supremacy  in  the  one  court,  and  of  inferiority  in  the  other  ;  they  are, 
therefore,  within  the  reason  and  meaning  of  the  law,  inferior  courts,  and 
such  courts  are  not  entrusted  by  law,  with  the  power  of  setting  aside  verdicts 
of  juries  upon  the  merits.  It  has  been  the  uniformly  received  usage  and  un- 
derstanding on  the  subject,  until  very  lately,  that  that  power  was  exclusively , 
*  confided  to  this  court ;  it  can  neither  be  taken  from  this  court,  nor  assumed  by 
the  sessions  without  express  words. 

(*)  Prohibitions  are  ex  debito  justicia,  when  an  inferior  court  acts  with- 
out jurisdiction.  They  will  lie  to  courts  martial.  See  the  Case  of  Grant,  2 
II.  filack.  69. 
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The  People  against  The  Justices  op  the  Delaware 
Common  Pleas. 

The  ooarU  of  common  pleas  in  the  Beveral  connties,  are  courts  of  inferior  ja- 
risdiction,  and  a  mandamus  lies  to  such  a  coart  to  restore  an  attorney  who 
had  heen  remored  from  bis  office. 

Hopkins,  at  the  last  term,  obtained  a  rale  on  the  judges 
and  assistant  justices  of  the  court  of  common  pleas  of  the 
county  of  Delaware,  to  show  cause  why  a  mandamus  should 
not  issue,  commanding  them  to  restore  Philip  Gephard  to 
the  office  of  an  attorney  of  that  court,  from  which  he  had 
been  removed  by  them. 

**  There  are  strong  reasons  for  the  law  withholding^  the  power  from  the  conrtB 
of  general  sessions  of  the  peace.  Alt  the  justices  of  the  peace,  within  the 
county,  are  judges  of  the  court  This  renders  it  a  Tory  numerous  tribunal, 
and  divides  and  weakens  the  responsibility  of  the  memben.  The  justices 
are  laymen,  and  cannot  be  supposed  to  have  been  taught  or  trained  in  the 
science  of  law.  The  power  of  awarding  new  trials  on  the  merits,  is  a  power 
necessarily  resting  in  sound  legal  discretion.  The  reasons  of  the  exercise  of 
thai  discretion,  are  not  stated  on  the  record,  and  are  not  susceptible  of  review 
by  this  court  The  power  may  be  grossly  abused ;  different  principles  and 
contradictory  practice  may  be  assumed  in  different  courts ;  verdicts  may  be 
set  aside,  ad  if^nitum,  till  juries  are  worried  into  submission  ;  they  might  be 
set  aside  where  the  prisoner  is  acquitted,  as  well  as  convicted,  and  the  power 
thus  unlimited  and  unreviewed,  «might  go  to  the  destruction  of  trial  by  jury  ; 
to  overturn  the  rights  of  tbe  citizen  ;  to  shake  the  stability  of  government, 
and  destroy  all  system  and  harmony  io  our  jurisprudence. 

**I  am,  with  perfect  satisfaction,  of  the  opinion,  that  this  great  and  traiH 
scendant  trusty  rests  tolely  with  this  court ;  a  court  which  the  constitution 
and  law  has  taken  care  so  to  organize,  as  to  contemplate  it  fit  and  compstent, 
for  the  due  and  safe  exercise  of  this  very  delicate  power.  We  cannot  alienate 
any  part  of  our  trust ;  we  are  responsible  for  its  safe  keeping,  and  that  no 
tooBte  be  committed  on  a  power  we  hold  for  the  security  of  our  citizens,  in 
their  liberties  and  estate." 

"  This  decision  rests  on  the  undoubted  principle  that  it  is  the  province  of 
the  supreme  court,  to  enforce  obedience  to  the  statutes,  and  oblige  subordi- 
nate courts  and  magbtrates,  to  do  those  legal  acts  which  it  is  their  duty  to  do. 
Upon  tbe  same  principle  rest  the  decisions  of  Fish  v.  Weatkerwax,  3  Johns. 
Cas.  315.  Haight  v.  Turnet,  2  Johns.  R.  371.  Sikes  v.  Ransom,  6  id.  279. 
Home  V.  Barney,  19  id.  247.'*  Per  Tracy,  Senator  in  Judges  of  the  Oneida 
C.  P.  V.  The  People,  18  Wend.  79, 95.  See  also  note  to  Fish  v.  Weatherwax, 
uhi  sup. 


182  CA8ES  IN  THE  SUPREME  COURT. 

The  Pvople  v.  Jastices  of  Delaware. 

The  judges  and  assistant  justices  at  this  term  showed 
for  cause,  certain  charges  of  malconduct  against  Mr.  Gep- 
hard  in  his  official  situation,  and  the  proofs  by  which 
[*182]    *they  were  supported.    These  proofs  they  had  deem- 
ed sufficient,  and  thereupon  had  proceeded  to  remove 
him  from  his  office. 

Two  questions  were  made ;  I.  Whether  the  charges  exhi- 
bited against  Mr.  Gephard  were  supported  by  the  proofs. 

2.  Whether  the  court  of  common  pleas  possessed  the  ex- 
clusive power  of  determining  on  the  conduct  of  its  own  offi- 
cers, or  whether  this  court  could  interfere. 

On  the  first  point  many  affidavits  were  read,  the  contents 
of  which,  relating  to  matters  of  fact  only,  it  will  be  unneces- 
saify  to  state. 

Per  Curiam,  We  are  of  opinion,  that  the  affidavits  do 
not  sufficiently  support  the  charge  of  mnl-conduct,  but  are 
rather  to  be  considered  as  evidence  of  mistake,  than  of  inten- 
tional error.  At  least,  the  ground  of  removal  was  too  slight 
for  a  punishment  so  severe. 

As  to  the  second  point.  Before  the  revolution,  the  power 
of  appointing  attorneys  was  exercised  by  the  governor  of  the 
colony,  whether  justifiably  or  not  it  is  immaterial  to  inquire. 
His  power  was  recognized  by  the  courts,  and  the  attorneys 
admitted  to  practice.  By  the  constitution  of  this  state,  the 
power  of  appointing  attorneys  was  transferred  to  their  respec- 
tive courts.  The  constitqtiou  did,  however,  no  more  than 
to  transfer  or  vest  in  the  courts  the  power  of  appointment. 
The  expression  that  they  shall  be  governed  by  the  rules  and 
orders  of  the  court,  gives  no  additional  authority  over  themy 
and  they  would  have  been  equally  subject  to  those  rules  and 
orders,  if  the  constitution  had  been  silent  in  this  respect.  In 
like  manner,  the  power  of  this  court  is  not  afiected  by  the 
terms  used  in  the  constitution. 

The  constitutional  objection  being  removed,  the  general 
question  remains,  whether  this  court  possesses  the  power  of 
superintending  and  correctingall  the  judgments  and  proceed- 
ings of  the  courts  of  common  pleas  in  the  respective  counties. 
If  so,  jt  must  have  the  power  of  correcting   any  abuse 
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or  injustice  towards  their  offioers.  Most  *of  the  rea-  [*183] 
soiling  on  the  subject  of  the  powers  of  the  courts  of 
general  sessions  of  the  peace  in  the  case  already  docided  from 
Chenango,  will  apply  to  the  courts  of  common  pleas,  and 
equally  shows,  that  they  are  properly  inferior  courts,  and  sub- 
ject to  the  control  of  this  court. 

The  origin  of  the  courts  of  common  pleas  and  the  his- 
tory of  their  powers  show,  that  they  come  within  the  same 
description.  They  were  originally  constituted  by  the  style 
and  title  of  inferior  courts,  and  were  in  all  respects  consid- 
ered as  such.  The  amount  of  their  jurisdiction  was  limited 
to  201.  la  local  extent  their  jurisdiction  was  limited,  as  they 
eould  try  no  action  arising  out  of  the  county.  It  is  true, 
that  these  powers  have  since  been  enlarged,  but  this  has  been 
done  by  express  statutes,  which  do  not  alter  the  essential 
character  of  those  courts:  all  their  proceedings  are  still 
equally  liable  to  be  revised  and  corrected  by  this  court.  A 
writ  of  habeas  corpus  to  remove  actions  before  them,  a  writ 
of  error,  and  of  certiorari  in  some  cases,  a  mandamus,  pro- 
hibition and  attachment  may  still  issue  from  this  court,  which 
they  are  bound  to  obey.  In  short,  they  still  retain  almost 
every  characteristic  of  an  inferior  court. 

On  the  argument,  they  were  compared  to  the  common 
pleas  in  England,  but  the  resemblance  is  in  name  only,  and 
were  they  considered  in  the  same  light,  all  the  difficulties 
and  inconsistencies  with  regard  to  our  jurisprudence,  and 
the  administration  of  justice  which  were  mentioned  in  the 
case  of  the  sessions,  .would  equally  apply  to  them.  In  the 
present  case,  a  striking  instance  of  such  inconsistency  would 
appear.  By  the  act  of  the  legislature  of  this  state,  if  a  court 
of  common  pleas  remove  an  attorney  from  office,  he  cannot 
be  admitted  to  practice  here,  although  he  should  also  be  an 
attorney  of  this  court.  If,  therefore,  we  could  not  revise 
the  proceedings  of  the  courts  of  common  pleas  in  this  re- 
spect, they  might  disqualify  any  attorney  of  this  court,  and 
however  unjust  it  might  he,  it  would  not  be  in  our 
power  to  afford  relief.    •This  would  indirectly  give    *184] 
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Silva  ▼.  Low. 

them  the  power  of  superintending  and  controlling  the  offi- 
cers of  this  court. 

We  are^  therefore,  of  opinion,  that  we  have  the  power 
to  interfere,  and  considering  it  a  proper  case  for  the  inter- 
ference of  this  court,  it  is  ordered  that  a  mafuUxmus  do 
issue. 

Rule  made  ab8oIute.(a) 


SiLVA  against  Low. 

Goods  were  insured  on  board  a  vom^I,  «on  a  voyage  from  WUmiogion,  in 
North  Carolina,  to  Falmouth,  and  at  and  from  thence  to  a  port  of  discharge 
in  Great-Britain.*'  The  Teasel  sailed  from  WHmington,  with  a* crew  con* 
sisting  of  ten  persons,  and  with  the  avowed  iotentioa  of  touching  at  the 
Hook^  off  the  port  of  New  York*  to  procure  seamen  ;  she  foundered,  how- 
ever, in  a  gale  of  wind,  and  before  she  arrived  at  the  dividing  point  between 
a  direct  course  to  Falmouth,  and  the  course  to  New  York.  It  was  held, 
that  a  vessel  mnst  not  only  he  seawortby,  but  he  duly  equipped  and  manned 
with  a  eompetetU  crev>,  engaged  for  the  voyage  innired,  and  that  in  this 
case  the  intention  to  stop  at  New  York  for  seamen,  was  sufficient  evidence, 
either  that  the  crew  was  not  competent,  or  that  they  were  not  engaged  for 
the  voyage  insured. 

Whether  the  voyage  on  which  the  vessel  actually  sailed  in  this  eaaoi  was  dis- 
tiuct  or  different  from  the  voyage  insured,  qumre  ? 

A  witness,  who  deliberately  conUadicU  himself  with  respect  to  any  fact, 
ought  not  to  be  credited  unless  supported  by  other  proof,  to  establish  that 
fact  in  any  way  whatever.     Per  Radeliff,  J. 

It  is  not  a  sufficient  reason  for  setting  aside  a  verdict,  that  the  weight  of 
evidence,  in  the  opinion  of  the  court,  was  on  the  oppoeite  sido.  Per  Lewis,  J* 


(a)  **  In  the  case  of  The  PeopU  ex  rel  Strong  v.  The  Juatieee  of  the 
Common  Pleas  of  Otsego,  the  same  questions  arose,  and  were  decided  in  the 
same  manner."  (Old  note.)  The  principle  of  the  decision  in  the  principal 
case  is  judged  by  Senator  Tracy  to  be  aomewhat  doubtful  and  utterly  irre- 
concilable with  Commonwealth  ex  rel.  Breckenridge  v.  Judges  of  C,  P.  of 
Cumberland  County,  1  Serg.  &  Rawle.  187,  except  it  be  placed  wholly  upon 
the  lost  ground  stated  by  the  court  In  this  case  the  court  refused  a  tiuift- 
damns  to  compel  a  court  of  common  pleas  to  proceed  to  examine  a  person  ap- 
plying to  be  admitted  as  an  attorney,  notwithstanding  the  supreme  court  was 
satisfied  that  he  came  within  the  rule  of  the  common  pleas.  Their  refusal 
was  put  on  the  ground  that  the  admission  of  an  attorney  is  not  a  ministerial^ 
but  a  judicial  act,  and  therefore  not  the  subject  of  the  writ  of  mandamus. 
Tracy,  senator,  19  Wend.  93,  95, 96.  See  note  to  Fish  v.  Weatherwax,  infra, 
vol.  2,  215, 
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This  was  an  action  oq  a  policy  of  iasurance  on  goods, 
on  board  the  vessel,  called  (he  Hull  Packet,  on  a  voyage  from 
Wilmington,  in  North  Carolina,  to  Falmouth,  and  at  and 
from  thence  to  a  port  of  discharge  in  Great  Britain.  The 
sum  insured  was  6600  dollars,  and  the  loss  was  averred  to 
have  happened  by  the  perils  of  the  sea. 

The  cause  was  tried  before  Mr.  Justice  Kent,  at  the  sit- 
tings, in  August,  1798,  in  the  city  of  New  York. 

The  policy  and  the  interest  of  the  plaintiff  were  admit- 
ted ;  and  it  was  proved  on  the  part  of  the  plaintiff,  by  a  depo- 
sition of  the  mate  of  the  ship,  that  she  fonndered  at  sea  in  a 
hard  gale  of  wind,  the  7lh  of  September,  1797,  on  her  di^ 
rect  voyage  to  England ;  that  the  vessel  was  well  manned 
and  found,  and  bad  ten  hands  on  board  ;  that  he  saw  one  of 
the  mariners  sign  the  shipping  articles,  which  were  to  go 
to  Falmouth,  and  that  the  orders  were  to  keep 
*adue  east  course;  that  the  crew  who  signed  the  [*186j 
articles,  left  the  vessel  at  Wilmingtop,  and  that  the 
captain  and  seven  of  the  men  on  board  were  drowned. 

On  the  part  of  the  defendant,  a  certificate  of  the  officer  of 
the  customs  at  Wilmington  was  produced,  dated  the  3d  day 
of  January,  1798,  stating  that  the  vessel  cleared  for  New 
York,  and  also  a  protest  made  by  the  mate  of  the  vessel,  and 
"  one  or  more  seamen"  at  Charleston,  on  the  26th  of  Septem- 
ber, 1797,  in  which  they  swore  that  ihe  vessel  sailed  from 
Wilmington,  on  the  6th  of  the  same  month,  bound  for  New 
York,  and  that  she  foundered  the  next  day,  and  that  they 
escaped  on  the  wreck.  The  defendant  also  produced  in  evi- 
dence a  letter  from  the  agent  of  the  plaintiff  to  the  defendant, 
dated  the  28th  of  August,  1797,  stating  that  the  captain  said 
he  feared  he  should  be  obliged  to  touch  at  the  Hoolefor  sea- 
men,  and  another  from  the  same  to  the  same,  dated  the  day 
following,  stating  the  captain's  resolution  to  touch  at  New 
York  for  seamen,  and  another  from  the  same  to  the  same, 
stating  that  the  captain  said  that  he  had  cleared  for  New 
York.  It  was  further  proved,  that  the  vessel  was  about 
thirteen  years  old,  and  was  built  in  Connecticut.  No  objec- 
tion was  made  to  any  part  of  this  testimony. 
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The  plaintiff  then  produced  his  instructions  to  the  captain, 
dated  the  14th  of  July,  1797,  directing  him  to  sail  from  North 
Carolina  to  Falmouth,  and  also  the  invoices  and  bills  of 
lading,  signed  by  the  captain,  and  dated  the  20th  of  August 
following,  stating  that  he  was  bound  for  Falmouth,  and  also 
a  letter  from  a  Mr.  Ross,  the  consignee  of  the  cargo  at  Fal- 
mouth,  in  which  he  acknowledged  his  advice  from  North 
Carolina  of  the  destination  to  Falmouth. 

It  was  further  proved,  on  the  part  of  the  plaintiff,  that  the 
ten  hands  on  board  were  equal  in  number  to  the  usual  com- 
plement for  the  vessel ;  that  the  course  from  Cape  Fear,  in 
North  Carolina,  to  England,  was  usually  east,  until  they 
passed  the  Gulf  stream,  and  the  course  to  New  York 
[•186J  north-east,  •after  passing  Cape  Hatteras;  that  no 
vessel  passed  the  Gulf  stream  in  coming  to  New 
York;  that  the  loss  happened  in  lat.  33° 61'  long.  74°  and 
that  if  the  wind  had  been  favorable,  a  more  northerly  course 
would  have  been  steered  for  London ;  and  it  was  also  proved, 
that  the  vessel  had  been  well  repaired  for  the  voyage. 

The  judge  submitted  two  questions  to  the  jury.  1.  Whe- 
ther the  vessel  was  seaworthy ;  and  he  expresised  his  opinion 
that  the  weight  of  evidence  was  in  favor  of  her  seaworthi- 
ness. 2.  Whether  the  voyage  on  which  she  sailed  was  dif- 
ferent from  the  one  described  in  the  policy,  with  directions, 
that  if  the  vessel  was  unseaworthy,  or  the  voyage  was  dif- 
ferent from  that  described  in  the  policy,  they  should  find  for 
the  defendant;  otherwise,  their  verdict  should  be  for  the 
plaintiff. 

The  jury  found  for  the  plaintiff,  with  damages  as  for  a 
total  loss. 

In  January  term  last,  a  motion  was  made  for  a  new  trial 
on  the  general  ground  that  the  verdict  was  against  evidence. 

The  motion  was  argued  by  B.  Livingston  and  Burr^ 
for  the  plaintiff,  and  by  Riggs  and  LiLsh^  for  the  defendant. 

In  April  term,  the  court  ordered  a  further  argument,  on 
the  following  questions  ;  which  were  argued  in  July  term, 
by  B.  Livingston  and  Burr^  for  the  plaintiff,  and  by  TVotip, 
HarisoH  and  Hamilton,  for  the  defendant. 
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1.  Admitting  the  voyage  on  which  the  vessel  sailed  was 
nUimatelff  for  Falmouth,  but  circuitous  by  the  way  of  New 
York,  was  it  for  that  reason  to  be  considered  a  distinct  voy- 
age from  the  one  described  in  the  policy  ? 

2.  If  not,  and  the  only  object  in  going  to  New  York  was 
to  procure  seamen  for  the  remainder  of  the  voyage  to  Fal- 
mouth, and  the  vessel  was  lost  before  she  came  to  the  point 
of  departure  from  a  direct  voyage  to  Falmouth,  would  these 
circumstances  affect  the  plaintiff's  right  to  recover? 

*The  court  now  delivered  their  opinions  as  fol-  [*187] 
lows: 

Radcliff,  J.  By  the  case,  it  appears  that  E.  Seits,  the 
mate  of  the  vessel,  was  the  only  witness  whose  testimony, 
as  delivered  at  the  trial,  went  to  prove  that  the  loss  happened 
on  a  direct  voyage  from  Wilmington  to  Falmouth.  In  sup- 
port of  the  opinion  which  I  shall  give,  it  will  be  material  to 
show  that  no  other  evidence  sufficient  to  establish  the  fact, 
that  the  loss  happened  on  a  direct  voyage  to  Falmouth,  was 
offered  by  the  plaintiff,  and  that  the  deposition  of  this  witness, 
contrasted  with  the  other  evidence  in  the  cause,  ought  not 
to  govern  its  decision. 

The  other  evidence  to  prove  the  loss,  and  the  circumstances 
attending  it,  is  in  these  words :  "  That  the  course  from  Cape 
Fear,  in  North  Carolina,  to  England,  was  usually  east,  till 
they  passed  the  Gulf  stream,  and  to  New  York  was  north 
east  after  passing  Cape  Hatteras  ;  that  no  vessel  passed  the 
Gtilf  stream  in  coming  to  New  York;  that  the  loss  happened 
in  lat.  33^  61'  and  long.  74^,  and  if  the  wind  had  been  favor- 
able, a  more  northerly  course  would  have  been  steered  for 
London." 

It  does  not  appear  from  any  part  of  the  testimony,  that  the 
vessel  had  entered  or  passed  the  Gulf  stream,  nor  at  what 
particular  place  the  loss  happened.  The  latitude  and  longi- 
tude, as  given,  can  furnish  no  satisfactory  guide.  The  best 
calculations  of  longitude  are  known  to  be  uncertain,  and  were 
they  capable  of  certainty,  it  cannot  be  supposed,  under  the  cir- 
cumstances of  this  loss,  occasioned  by  a  tempest,  that  an  accu. 
rate  calculation  could  have  been  made.    The  vessel  was  the 
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sport  of 4he  winds,  the  captain  and  seven  out  of  ten  of  the  crew 
were  drowned,  and  every  consideration  but  that  of  personal 
safety  must  have  been  lost  in  the  common  danger.  From 
the  course  under  such  circumstances,  or  the  place  to  which 
the  vessel  was  driven^  if  these  were  known,  it  cannot  be  as- 
certained whether  she  sailed  from  Wilmington  directly  for 
Falmouth,  or  for  New  York. 
The  proof  of  her  actually  sailing  on  a  direct  voyage  to  Fai  - 

mouth  (for  I  do  not  now  speak  of  the  previous  intent) 
[*188]    *is,  therefore,  confined  to  the  mate.    But  on  this  point 

his  testimony,  at  different  periods  is  in  direct  hostility 
to  itself.  In  his  deposition  read  by  the  plaintiff,  he  swears  that 
the  vessel  was  on  her  direct  voyage  to  FalmmUh.  In  the  pro* 
test  produced  on  the  part  of  the  defendant,  he  swears  that  she 
sailed  from  Wilmington  hound  for  New  York.  The  mean- 
ing or  force  of  terms,  so  opposite  and  contradictory,  cannot 
be  mistaken.  According  to  common  acceptation,  and  their 
obvious  import,  I  think  this  witness  stands  self-convicted  of 
a  falsehood,  contained  either  in  his  deposition  or  protest,  and 
I  adopt  the  principle,  that  a  witness  who  deliberately  contra- 
dicts himself,  with  respect  to  any  fact,  ought  not  to  be  credi- 
ted, unless  supported  by  other  proof,  to  establish  that  feet  in 
any  way  whatever.  Testimony  derived  from  so  iuipure  a 
source,  and  standing  alone,  cannot  be  admitted. 

If  we  could:  suppose,  as  has  been  suggested,  that  this  wit- 
ness was  not  aware  of  the  force  of  the  terms  used  in  bis  de- 
position, and  that  he  did  not  intend  to  testify  to  a  direct  but 
a  circuitous  voyage  to  Falmouth,  by  the  way  of  New  York, 
his  testimony  might  be  reconciled.  But  rejecting  this 
hypothesis,  his  deposition  that  the  vessel  was  on  her  direct 
voyage  to  England,  is  not  only  contradicted  by  himself,  but 
by  ''one  or  more  seamen,"  who  in  the  protest  unite  with 
him  in  swearing  that  she  sailed  from  Wilmington  hound  for 
Hew  York.  These  seamen  stand  unimpeached,  and  are 
strongly  supported  by  the  presumption  arising  from  the  three 
letters  written  by  the  plaintiff's  agent  to  the  defendant, 
shortly  before  the  vessel  sailed,  which  successively  state,  the 
first,  that  the  captain  said  he  feared  he  should  be  obliged  to 
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touch  ai  the  Hook  for  seamen ;  the  second,  that  the  captain 
hcul  resolved  to  touch  ft  New  York  for  seamen,  and  the  third, 
that  the  captain  said  he  had  cleared  for  New  York. 

In  opposition  to  this,  the  plftintiff  produced  his  instruc- 
tions to  the  captain,  directing  him  to  Falmouth,  the  bills 
of  la;iing  signed  by  him,  stating  him  bound  for 
Falmouth,  *and  a  letter  from  the  consignee  at  Fal-  [*189] 
mouth,  acknowledging  advice  of  the  destination  to 
that  place.  These  documents  show  the  original  intent 
of  a  voyage  to  Falmouth,  of  which  1  have  no  doubt,  but 
they  do  not  show  thQ  performance  of  that  intent,  nor 
that  the  voyage. was  aduoMy  undertaken  for  Falmouth. 
They  relate  to  a  period  anterior  to  the  commencement 
of  the  voyage,  and,  therefore,  cannot  impeach  the  positive 
testimony  of  the  seamen,  as  to  the  subsequent  destination. 
Nor  are  they  at  all  inconsistent  with  the  letters  written 
by  the  plaintiff's  agent,  the  first  of  which  was  nearly  two 
months  subsequent  in  date  to  the  instructions,  and  eight 
days  subsequent  to  the  bills  of  lading.  The  captain,  between 
those  dates,  might  from  necessity,  or  for  sufficient  reasons, 
have  changed  his  resolution,  and  sailed,  as  he  said  he  had 
cleared,  for  New  York. 

From  the  whole  of  this  evidence,  therefore,  (excluding 
that  of  the  mate)  I  think  it  decisively  appears,  that  the  ves- 
sel actually  sailed  from  Wilmington  for  New  York,  and 
that  there  was  no  testimony  sufficient  to  warrant  a  verdict 
on  the  supposition  that  she  sailed  immediately  for  Falmouth. 
At  least  the  evidence,  if  there  be  any  to  this  effect  that  ought 
to  be  received,  is  so  dubious  and  suspicious,  that  in  a  case  of 
so  much  value,  I  think  it  ought  to  be  reconsidered,  and  the 
fact  more  fully  ascertained.  The  jury  may  have  been  incau- 
tiously governed  by  the  deposition  of  the  mate,twithout  ad 
verting  to  its  inconsistency,  and  without  giving  effect  to  the 
other  proofs  in  the  canse. 

From  this  examination  of  the  evidence,  I  shall  assume  the 
fact  to  be.  that  the  vessel  sailed  from  Wilmington  for  New 
York,  but  no  doubt  with  an  intent  subsequently  to  proceed 
to  Falmouth. 

With  a  view  to  the  second  question  stated  by  the  court, 
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(which  I  shall  first,  dispose  of,)  it  becomes  then  important,  to 
consider  for  what  purpose  she  sailed/or  New  York.    The 

avowed  and  only  probable  purpose  was  for  seamen. 
[*190]    The  captain  declared  in  two  of  his  letters  *that  this 

was  the  object.  It  is,  therefore,  necessarily  to  be  in- 
ferred, that  he  had  not  a  sufficient  number  of  seamen  en- 
gaged for  the  voyage  to  Falmouth,  or  that  they  had  deserted, 
or  were  not  qualified  for  such  a  voyage.  In  either  case,  the 
policy  was  discharged ;  for  every  contract  of  insurance  im- 
plies a  warranty  not  only  that  the  vessel  is  seaworthy,  but 
that  she  shall  be  duly  equipped,  and  manned  with  a  suffi- 
cient number  of  seamen  of  competent  skill  and  ability  to  per- 
form the  voyage  insured.(a)  This  point  does  not  appear  to 
have  been  attended  to  at  the  trial,  nor  submitted  to  the  jury, 
and  on  this  ground  alone  1  think  the  present  motion  might  be 
disposed  of,  and  a  new  trial  awarded. 

But  the  more  important  question,  and  which  probably  is 
necessary  to  be  decided  in  order  to  a  final  determination  of 
the  cause,  is,  whether  the  voyage  to  Falmouth,  by  the  way 
of  New  York,  ought  to  be  considered  as  a  distinct  voyage 
from  the  one  described  in  the  policy  ?  If  in  determining  this 
question  we  are  free  from  the  control  of  authority,  it  becomes 
interesting  to  establish  a  just  and  rational  rule,  consistent 
with  itself,  and  which  may  not  lead  to  future  embarrass- 
ment. If  authority  alone  is  to  govern,  and  some  of  the  late 
decisions  in  England  are  deemed  to  apply  and  to  prescribe  the 
rule,  there  can  be  no  use  in  further  discussion.  We  must 
then  pursue  the  beaten  path,  however  crooked  it  may  be.    I 

(a)  Id  Law  ▼.  HoUingmDorth,  7  T.  R.  160,  Lord  Keoyos  said  :  «Tho  as- 
sured cannot  recover  on  a  policy  of  aasaraace,  uulesi  they  equip  the  ship 
with  every  ihlaa  necessary  to  her  navigation  during  the  voyage*  The  ship 
herself  must  be  seaworthy ;  she  must  have  a  suiBcient  crew,  and  a  cap- 
tain and  pilot  of  competent  skill ;"  or,,  as  Mr.  Baron  Parke  ezpreeses  it 
in  Dixon  v.  Sadler,  5  M.  &.  W.  414  ;  S.  C,  B  M.  &  W.  895,  the  ve«el 
"  shall  be  in  a  fit  state  as  to  repairs,  equipment  and  crew,  and  in  all  other  re- 
spects to  encounter  the  ordinary  perik  of  the  voyage  inmred,  at  the  time  of 
sailing  upon  it  *'  See  also,  Philips  v.  Headlam,^  Barn.  &  Adol.  383 ;  McLau^ 
ahan  v.  The  Universal  Ins.  Co.  I  Peters,  183. 
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entertain  a  high  respect  for  the  decisions  of  the  English 
eonrts,  but  I  do  not  feel  myself,  In  this  instance,  shackled  by 
their  authority.    All  the  decisions  in  England  which  are 
supposed  to  touch  the  question,  have  been  made  subsequent 
to  our  revolution,  except  the  two  cases  briefly  reported  in 
Strange.    Besides,  this  being  a  question  of  oommercial  qon- 
eem,  the  determination  of  which  can  have  no  retrospective 
influence,  nor  affect  pre-existing  rights,  I  consider  myscjif 
less  restrained  by  the  authority  of  existing  cases.    Should 
we  implicitly  follow  precedents,  on  occasions  like  the  present, 
wemust  hope  for  little  improvement  in  our  commer- 
eial  code,     A  single  decision,  *though  founded  on    [*191] 
mistake,  would  become  of  binding  force,  and  by  re- 
petition, error  might  be  continued,  or  heaped  on  error,  until 
the  common  sense  of  mankind,  and  the  necessity  of  the  case 
oblige  us  to  return  to  first  principles,  and  abandon  precedentsT 
These  considerations,  I  think,  are  sufficient  to  authorize  a 
freedom  of  opinion. 

In  the  first  place,  to  consider  the  question  independent  of 
authority. 

The  insurance  was  from  Wilmington  to  Falmouth.    The 
vessel,  as  I  conceive  the  evidence  to  be,  sailed  from  WiU 
mington  bound  for  New  York,  in  order  to  procure  seamen 
for  the  voyage  to  Falmouth.    She  was  lost  before  she  came 
to  the  point  of  departure  for  New  York.    It  has  been  argued, 
that  there  was  only  an  intention  to  deviate,  which  not  being 
carried  into  effect,  the  insurers  remain  liable.     I  admit  that 
a  mere  intention  to  deviate  will  not  vitiate  a  policy,  but  I 
cannot  perceive  how  the  just  sense  of  this  rule  can  apply  to 
the  present  case.    Deviation  is.a  relative  term.    To  consti- 
tute an  actual  deviation,  the  real  voyage  insured  must  have 
commenced,  and  there  must  be  a  subsequent  departure  from 
that  voyage.    There  can  be  no  deviation  from  what  does  not 
exist.    Did  the  voyage  described  in  this  policy  or  any  part 
of  it,  ever  exist?    The  voyage  insured  was  from  Wilming^ 
ton  direct  to  Falmouth,    This  direct  voyage  was  never  un« 
dertaken ;  it  never  commenced ;  it  had  no  existence ;  and  of 
necessity  there  could  be  no  deviation  from  it.    If  the  course 
Voi,.  I.  30 
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ia  this  instance,  from  Wilmington  to  New  York  bad  varied 
from  the  very  port  or  wharf  from  which  the  vessel  sailed, 
could  she  with  any  propriety  be  said  to  have  commeoeed  her 
voyage  to  Falmouth,  or  to  have  deviated  from  it?  There 
could)  then,  clearly  have  been  no  inception  of  the  voyage  to 
Falmouth,  and  of  course  no  deviation.  If  so,  can  the  acci^ 
dental  circumstance  of  the  tier  being  the  same  for  a  short 
distance,  alter  this  case  in  principle,  or  essentially  change  the 
character  of  the  voyage ;  I  think  not.  It  was  still  a  separate 
and  equally  distinct  voyage.  If  the  voyage,  theUi 
[*I92]  *was  distinct,  and  there  could  be  no  deviation  from 
it,  there  also  could  be  no  intention  to  deviate.  Aa 
intention  to  deviate  from  a  voyage  on  which  there  was  no 
intention  to  sail,  is  a  contradiction  in  terms. 

The  rule,  therefore,  that  a  mere  intention  to  deviate,  shall 
not  vitiate  a  policy,  can  have  no  application  to  the  case. 
Wherever  that  rule  applies,  whether  the  intention  to  deviate 
be  conceived  before,  or  after  the  commencement  of  the  voy- 
age^  the  real  voyage  insured  has  always  been  entered  upon, 
and  at  least  partially  performed.  In  the  present  case  it  was 
notjiperformed;  th^-  voyage  had  no  inception  ;  it  did  not  ex- 
ist. The  risk,  therefore,  never  commenced,  and  the  policy, 
never  attached. 

This  reasoning  to  me  is  satisfactory,  and  there  is  no  autho* 
rity  of  decisive  force  and  application  to  the  question,  to  in- 
duce me  to  adopt  a  different  opinion.  The  first  case  which 
has  been  considered  as  maintaining  a  contrary  position  is 
that  of  Carter  v.  The  Royal  Exchange  Insurance  Com- 
pany,  (Marshall,  407  ;  2  Str.  1249,)  and  seems  to  have  been 
the  foundation  of  some  of  the  late  determinations  on  this  sub- 
ject. ^^  The  insurance  was  from  Honduras  to  London,  and 
a  consignment  to  Amsterdam;  a  loss  happened  before  the 
vessel  came  to  the  dividing  point  of  the  two  voyages,  which 
the  insurer  was  held  to  pay  for." 

This  is  the  whole  report  of  the  case,  and  from  the  naked 
facts  we  are  left  in  a  great  degree  to  conjecture  the  ground 
of  its  decision.  It  is  implied  that  the  vessel  had  actually 
sailed  on  the  voyage  insured.     There  was  a  consignment 
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to  Amsterdam,  but  whether  of  the  whole  cargo,  whether  tho 
rest  of  the  ship's  papers  were  for  Amsterdam  or  London, 
whether  there  was  any  other  evidence  of  an  intention  to  de* 
vhtte,  whether  the  captain  bad  determined  first  to  sail  for  the 
one  place  or  for  the  other,  does  not  certainly  appear.  Yet 
this  seems  till  lately,  to  have  been  cited  as  the  principal  au- 
thority on  the  subject,  in  the  English  courts.  It  was  deter- 
mined at  an  early  period,  and  I  think  is  too  loose  and  uncer- 
tain, to  control  our  decision. 

•The'nert  case  is  that  of  Faster  v.  WUmer^  (2  Str.    [*19S] 
1249 ;  13  Geo.  II.  1746,)  which  is  connected  in  the 
same  report  with  the  last. 

''  The  insurance  in  that  case  was  from  Carolina  to  Lisbon, 
and  at  and  from  thence  to  Bristol.  It  appeared  that  the  cap- 
tain had  taken  in  salt,  which  he  was  to  deliver  at  Falmouth, 
before  he  went  to  Bristol,  but  the  ship  was  taken  in  the  di- 
rect road  to  both  places,  and  beforie  she  came  to  the  point 
where  she  would  turn  off  to  Falmouth.  And  it  was  held 
that  the  insurer  was  liable,  for  it  is  but  an  intention  to  devi- 
ate, and  that  was  held  not  sufficient  to  discharge  the  under- 
writer." 

In  this  case  the  real  voyage  had  actually  commenced  and 
had  been  partly  performed  from  Carolina  to  Lisbon,  and  tho 
captain  intended  to  deviate  on  his  way  to  Bristol. 

He  must  have  taken  in  the  salt  at  Lisbon,  and  Uiere,  pro- 
bably, first  formed  his  intention  to  deviate.  In  the  case  be- 
fore us,  the  voyage  insured  had  not  commenced,  and  there 
could  be  no  deviation,  or  intention  to  deviate. 

The  next  case  is  that  of  Bond  v.  Nutt^  (Gowp.  601 ;  Doug* 
344 ;  S.  C.  1777,)  in  which  the  arfjrumerit  of  the  court,  in 
my  oprinion,  supports  the  doctrine  I  have  advanced.  That 
was  an  insurance  at  and  from  Jamaica  to  London.  The 
ship  being  completely  laden  for  her  voyage  to  London, 
sailed  from  St.  Ann's  in  Jamaica,  to  Bluefields,  for  a  convoy 
which  lay  ready  there.  The  greater  part  of  the  way  was  a 
different  course  from  that  to  England.  The  court  held  that 
the  going  to  Bluefields  was  neither  a  deviation  nor  a  distinct 
voyage,  but  a  proper  precaution  ia  a  state  of  war,  for  the  in- 
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terest  of  ell  concerned)  and  was,  therefore,  to  be  considered 
as  part  of  the  voyage  from  St.  Ann's  to  England.  But  they 
at  the  same  time  declared,  that  if  she  had  gone  to  Bluefields 
for  any  purpose  independent  of  her  Voyage  to  England,  as 
for  water  or  letters^  or  to  wait  in  hopes  of  convoy,  none 
being  ready^  that  would  have  given  it  the  condition  of  one 
voyage  to  Bluefields,  and  another  from  thence  to  England. 

This  reasoning  is  decidedly  in  favor  of  the  defendant  in 
the  case  before  us,  and  shows  that  the  voyage  from 
[*194]  Wilmington  *to  New  York)  for  the  purpose  of  ob^ 
taining  seameU)  cannot  be  considered  as  part  of  the 
voyage  to  Falmouth.  The  object  of  procuring  seamen  at 
New  York,  was  as  independent  of  the  voyage  to  Falmouth, 
as  the  going  for  water^  or  letters,  or  to  wait  in  hopes  of 
convoy)  would  have  been  at  BluefieldS)  and  gives  it  as  much 
the  character  of  a  distinct  voyage. 

TheeaaeofWooUridge  v.  Boydelly  (Doug.  16;  1778,)as  far 
as  it  bears  upon  the  question,  I  also  consider  in  favor  of  the  de* 
fendant.  There  Ihe  insurance  was  from  Maryland  to  CadiE* 
The  vessel  was  captured  in  the  Chesapeake)  on  her  way  to 
Europe,  but  it  appeared  that  she  never  intended  to  go  to 
Cadiz.  On  the  argument,  tbt  two  cases  from  Strange  above 
mentioned  were  cited)  and  it  was  contended,  that  there  was 
a  mere  intention  to  deviate.  But  the  court  unanimously  de« 
lermined  in  favor  of  the  underwriters,  on  the  ground  diat 
although  the  vessel  was  taken  before  she  arrived  at  the  di- 
viding point ;  "  it  was  not  the  voyage  intended,  and  not  what 
they  meant  to  insure.** 

The  principle  of  the  decision  thtis  stated)  instead  of  de- 
tiying)  rather  supports  the  position  1  maintain.  It  is  true 
Lord  Mansfield  says,  that  in  all  the  cases  where  a  mere  in- 
tention to  deviate  will  not  vitiate  the  policy,  the  terminus  a 
quo  and  arf  quem^  were  certain  and  the  same.  There  the 
tBrminus  ad  quem^  was  not  the  same.  The  vessel  had  no 
intention  to  go  to  Cadiz.  But  it  does  not  follow  that  where 
the  termini  are  the  same)  Ihe  voyage  is  alwa]rs  the  same, 
and  cannot  be  distinct.  In  the  case  of  Way  v.  Modigliani^ 
(3  Term,  30;  1787,)  the  tttmini  were  the  same,  and  yet  an 
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iatermediate  voyage  to  the  Banks  of  Newfoundland,  was  held 
19  be  disCinet 

The  whole  extent  of  the  rule,  as  stated  by  his  lordship; 
Md  which  appears  to  have  led  to  some  difficulty  on  the  sub- 
ject, is  coufined  to  thiS)  that  where  the  intention  to  deviate 
will  not  vitiate,  the  lermim  must  be  the  same.  The  criterion 
thus  far)  was  proper^  and  applied  to  the  case  before  him^'was 
sufficient  to  decide  it,  but  it  does  not  serve  to  designate  every 
tsase  of  a  separate  or  distinct  voyage,  and  I  appre- 
hend *the  correct  ground  of  the  decision  still  was,  as  i*106] 
is  expressed  in  the  case,  that  **  it  was  not  the  vojrage 
iatended,  and  not  what  the  underwriters  meant  to  insure**^ 

In  the  case  of  Way  v.  Modigtiani^  it  will  be  sufficient 
further  to  state,  that  the  same  general  position  was  confirm^ 
ed.  A  part  of  the  tier  was  the  same,  but  the  court,  neter^ 
thelesS)  determined  that  the  voyage  was  distinct,  and  that 
the  policy  never  attached ;  and  Mr.  Justice  BuUer  observed, 
in  order  that  the  policy  may  attach,  "the  vessel  must  have 
sailed  on  the  voyage  insured,  and  not  on  any  other.'' 

On  the  part  of  the  plaintiff,  the  case  of  Kewhy  v.  Ayan, 
(2  U.  Bl  343 ;  1794,)  has  been  principally  relied  upon.  In 
that  case  the  termini  of  the  voyage  seem  to  have  been  the 
ground  of  decision.  It  was  an  insurance  from  Grenada  to 
Liverpool.  The  ship  sailed  from  Grenada,  bound  for  Liver* 
pool,  but  with  a  design  formed  before  the  commencement  of 
the  voyage  to  touch  at  Cork,  and  she  was  lost  before  she 
came  to  the  dividing  point.  The  court  in  delivering  their 
opinion  said,  that  where  the  termini  were  really  the  same, 
it  was  to  be  considered  as  the  same  voyage,  and  a  design  to 
deviate  not  eflfected,  would  not  vitiate  the  policy. 

If  the  voyage  insured  in  the  present  case,  had  really  com- 
menced when  the  vessel  left  Wilmin^on,  and  the  purpose 
for  which  she  sailed  to  New  York,  did  not  give  il  the  cha- 
racter of  a  different  voyage,  I  admit  that  this  would  be  on 
authority  on  the  side  of  the  plaintiff.  But  if  I  am  right  in 
considering  the  voyage  as  not  being  commenced,  then  the 
terminus  a  quo'  did  not  exist ;  then  the  vessel  can  never  be 
considered  as  having  entered  on  the  voyage  described  in  the 
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policy.  It  is  observable,  that  in  the  case  just  mentioned,  the 
counsel  for  the  defendant  stated  another  which  had  been 
tried  before  Lord  Kenyon,  at  Guildhall  in  Hilary  term,  1794, 
in  which  his  lordship  nonsuited  the  plaintiff  in  an  action  on 
a  policy  on  the  same  ship,  being  ofopinion,  that  the  case  fell 
within  the  decisions  of  WooUridge  v.  Boydel,  and  Way  v. 
Modiglianij  abore  cited ;  and  that  there  was  no  inception 
of  the  voyage.  Nothing  more  is  to  be  found  of  the 
[•196]  case,  nor  of  the  c^inion  of  Lord  'Kenyon,  except 
what  appears  in  Middleufood  v.  Blakea,  (7  Term, 
162 ;  1797,)  in  which  all  the  authorities  on  the  subject  were 
adduced,  and  admitted  to  be  law ;  but  the  cause  was  decided 
on  a  ground  wholly  different,  and  his  lordship  intimated,  that 
were  this  question  res  integra  he  might  be  of  a  different 
opinion. 

If  this  view  of  the  cases  on  the  subject  be  correct,  I  do  not 
consider  myself  as  opposing  the  whole  current  of  the  English 
elisions.  Some  of  them  1  think  I  have  shown  plainly  sup- 
port the  doctrine  I  maintain,  and  if  others  oppose  it,  they  are 
of  a  recent  date,  and  seem  already  to  be  regretted  in  their 
courts.  With  us  it  is  fairly  vexaia  questio^  and  the  reason 
and  principle  of  the  case  carry  to  my  mind,' the  fullest  con- 
viction, that  the  voyage  from  Wilmington  to  New  York, 
notwithstanding  the  final  destination  to  Falmouth,  ought  to 
be  deemed  a  distinct  voyage  from  the  one  described  in  the 
policy.  Indeed  it  appears  to  me  repugnant  to  common  sense 
and  scarcely  possible  to  suppose,  that  either  party  ever  ima- 
gined the  voyage  to  Falmouth  could  be  construed  to  embrace 
the  one  to  New  York. 

On  this  ground  I  am  also  of  opinion  that  a  new  trial  ought 
to  be  granted. 

.  Kent,  J.    The  two  tqaterial  points  are, 

.  1st.  Was  the  voyage  insured  altered,  and  was  a  new  voy- 
age to  New  York  pursuing  at  the  time  of  the  loss  ? 

£d.  Was  the  vessel,  when  she  sailed  from  Wilmington, 
competently  equipped  for  the  voyage  to  Falmouth? 

Upon  the  first  point  it  appears  to  me  evident  from  the  case, 
that  the  vessel  when  she  sailed,  took  her  departure  for  Fal- 
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mouth,  as  the  ultimate  place  of  destination,  and  that  the  port 
of  New  York  was  intended  only  to  be  touched  at  in  the 
course  of  the  voyage.  The  voyage  originally  in  contempla- 
tion was  for  Falmouth,  and  the  subsequent  determination  of 
the  captain  to  touch  at  ^iew  York,  did  not  arise  from  any 
new  commercial  speculation.  It  was  not  to  take  in  new  or 
additional  cargo  at  New  York,  nor  to  sell,  exchange, 
or  divert  the  destination  of  the  cargo  'already  re-  [*197] 
ceived  and  consigned  to  Falmouth.  It  was  simply 
to  touch  at  the  Hook  or  at  New  York  for  seamen.  This 
was  the  only  motive  avowed,  and  the  original  intention  of 
going  to  Falmouth  with  the  same  cargo,  by  the  same  party, 
and  under  the  same  consignment,  appears  not  to  have  been 
altered  or  abandoned. 

This  resolution  of  the  captain  to  touch  at  New  York, 
for  the  purpose  declared,  was  not  the  substitution  of  a  new 
voyage.  It  was  the  substitution  only  of  an  indirect  in- 
stead of  the  direct  iter  or  route  to  the  ultimate  place  of  des- 
tination. 

The  courts  have  gone  a  considerable  length  towards  giv- 
ing us  a  precise  and  definite  criterion  by  which  we  can  test 
the  identity  of  a  voyage.  Where  the  terminus  a  quoy  or 
commencement  of  the  intended  voyage,  and  the  terminus 
ad  ptem  or  conclusion  of  it  be  the  same  with  the  termini 
of  the  voyage  described  in  the  policy,  the  voyage  intended, 
and  the  voyage  insured  are  the  same,  notwithstanding  any 
proposed  deviation,  or  the  touching  at  any  intermediate  port, 
out  of  the  usual  and  direct  course  of  the  voyage.  The  cases 
of  Carter  v.  Tke  Royal  Exchange  Insurance  Company, 
(Str.  1249  ;>  of  Thelluson  v.  Ferguson,  (Doug.  346 ;)-  of 
Kewley  v.  Ryan^  (2  H.  Blacks.  344 ;)  and  of  Middlewood 
V.  Blokes,  (7  Term,  162 ;)  have  fully  established  these  prin- 
ciples, and  have  put  the  question  at  rest  in  their  courts. 

It  is  not  unusual,  before  the  commencement  of  a  voyage 
to  contemplate  deviations  from  the  direct  course  for  the  sake 
of  convenience,  or  for  the  attainment  of  objects  incidental  to 
the  voyage.  But  to  guard  against  the  consequences  of  an 
actual  deviation,  it  is  customary  to  mention  in  the  policy 
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the  places  out  of  the  course^  at  which  it  is  intended  that  the 
vessel  shall  have  liberty  to  touch.  In  the  present  case  there 
was  no  such  liberty  inserted  in  the  policy,  and  had  an  actual 
devitftion  without  necessity  taken  place,  from  the  usual  and 
direct  course  from  Falmouth,  the  defendant  would  have  been 
discharged.  No  such  actual  deviation  is  pretended 
[•198]  here.  •The  vessel  foundered  in  a  gale  of  wind  the 
day  after  she  left  portf  and  if  the  testimony  upon  this 
point  is  to  be  credited,  she  was  in  the  direct  course  to  Eng- 
land. Considering,  however,  the  distress  and  sudden  loss,  I 
incline  to  think  that  no  permanent  course,  either  to  the  one 
port  or  to  the  other,  had  been  taken. 

I  am  accordingly  of  opinion  with  the  verdict  on  the  first 
point,  because  there  was  no  alteration  of  the  voyage  insured, 
and  the  determination  of  the  captain  to  touch  at  New  York, 
was  only  an  intended  deviation. 

The  second  point  in  the  case  is,  whether  the  vessel  was 
competently  equipped  for  the  voyage  insured.  This  compe<- 
tency  must  consist  not  only  in  a  sound  vessel,  but  in  every 
thing  requisite  for  the  voyage,  in  a  master  of  due  skill,  and  in 
a.  sufficient  crew^a)  (7  Term,  160)  The  intention  of  going 
to  New  York  for  seamen,  is  proof  in  the  present  case,  that 
the  vessel  had  not  a  sufficient  crew.  And  if  we  should  give 
credit  to  the  testimony  of  Seits,  the  mate,  (which  is,  however, 
so  contradictory  as  to  render  it  of  little  weight,)  and  admit 
that  the  usual  complement  of  seamen  was  on  board,  we  must 
take  it  for  granted  that  they  were  engaged  only  for  New 
York,  and  that  the  captain  could  not,  in  that  case,  without 
a  breach  of  faith,  carry  the  vessel  directly  to  England.  He 
was  under  a  moral  inability  to  go  to  Falmouth  for  want  of 
seamen,  and  this  was  equivalent,  in  force  and  effect,  to  a 
physical  incompetency  to  perform  the  voyage.  {Middletan 
V.  Blokes,  7  Term,  160.) 

On  this  second  point,  therefore,  I  am  of  opinion  that  the 
verdict  is  against  the  weight  of  evidence ;  and  when  we  take 
into  consideration  the  amount  of  the  sum  in  controversy, 

(•}  Set  pH«  190,  n.  («} 
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and  that  this  was  not  made  a  direct  point  upon  the  trial,  I 
think  there  ought  to  be  a  new  trial. 

Benson,  J.  was  of  opinion  that  a  new  trial  ought  to  be 
granted  on  both  points,  in  which  he  concurred  with  Mr.  Jus- 
tice Raddiff. 

*Lewis,  J.  In  the  exercise  of  the  power  of  grant-  [*199] 
ing  new  trials,  courts  of  justice,  in  my  opinion,  ought 
studiously  to  avoid  the  least  infringement  of  the  legal  and 
constitutional  rights  of  juries.  To  examine  facts,  and  to  de- 
termine the  preponderancy  of  testimony,  belongs  exclusively 
to  them,  and  it  is  not  a  sufficient  reason,  for  setting  aside  a 
verdict,  that  the  weight  of  evidence  in  the  opinion  of  the 
court,  was  on  the  opposite  side.  There  is  a  clear  distinction 
in  the  books  between  verdicts  against  evidence,  and  such  as 
are  against  the  weight  of  evidence  only,  where  there  has  been 
a  contrariety  of  testimony.  Not  one  instance,  I  believe,  is  to 
be  met  with,  where  the  English  courts  have  giranted  a  new 
trial  in  a  case  of  the  latter  description,  unless  where  some  ad- 
ditional strong  ingredient  has  entered  into  the  consideration 
of  it,  such  as  suspected  fraud,  perjury,  or  forgery,  which 
there  was  good  ground  to  believe,  might  upon  a  second  trial 
be  brought  to  light ;  or  where  the  verdict  has  been  in  conse- 
quence of  the  misconception  and  misdirection  of  a  judge,  as 
was  the  case  in  Bond  v.  NtUL  (Doug.  362.  Cowp.  601.) 
If  the  case  under  consideration  shall,  on  examination,  be 
found  to  fall  within  the  above  rule,  unconnected  with  any 
such  additional  circumstances,  and  we  are  to  be  governed  by 
authority,  no  new  trial  ought  to  be  granted. 

To  ascertain  the  fact,  it  will  be  necessary  to  examine  the 
evidence  as  stated  in  the  case.  That  on  the  part  of  the  plain- 
tiff was ;  1.  The  deposition  of  the  mate,  "■  that  the  vessel 
foundered  at  sea  in  a  gale  of  wind  on  the  7th  September, 
1797,  on  her  direct  voyage  to  England ;  that  she  was  well 
manned  and  found,  having  ten  hands  on  board  ]  and  the  or- 
ders were  to  keep  a  due  east  course ;  that  the  captain  and 
seven  bands  were  drowned."  | 

2.  The  captain's  instructions  from  his  owner  dated  14th  i 
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July,  1797,  directing  him  to  go  from  North  Carolina  to  Fal- 
mouth in  England. 
3.  Invoices  and  bills  of  lading,  dated  26th  August,  1797, 
signed  by  the  captain,  for  Falmouth  in  England. 
[""200]        *4.  Letter  of  John  Ross,  consignee  of  the  cargo  at 
Falmouth,  acknowledging  the  receipt  of  advice  from 
North  Carolina,  of  the  consignment  to  him. 
6.  That  the  ship's  complement  was  ten  hands. 

6.  That  the  course  from  Cape  Fear,  in  North  Carolina,  to 
England,  was  nearly  east  till  they  passed  the  Gulf  stream, 
and  to  New  York,  north-east,  after  passing  Cape  Hatteias. 

7.  That  the  loss  happened  in  lat.  33^  61 '  long.  749  and  that 
had  the  wind  been  favorable,  a  more  northerly  course  would 
have  been  steered  for  England ;  that  no  vessel  crosses  the 
Gulf  stream  coming  to  New  York,  and  that  the  vessel  was 
well  repaired. 

The  testimony  on  the  part  of  the  defendant  was ;  1.  A 
certificate  from  the  officer  of  the  customs  at  Wilmington,  da- 
ted 3d  January,  1798,  that  the  vessel  cleared  for  the  port  of 
New  York. 

2.  A  protest  of  the  mate  and  one  or  more  seamen,  made  at 
Charleston,  28tb  September,  1797,  stating  the  vessel  to  have 
sailed  from  Wilmington  the  6th  of  the  same  month,  bound 
for.  New  York,  and  that  she  fouudered  the  next.day. 

3.  A  letter  to  the  plaintiff  of  the  28th  August,  1797,  from 
his  agent,  stating  that  he  feared  lest  he  should  have  to  touch 
at  the  Hook  for  seamen. 

4.  A  letter  from  the  same  to  the  same,  dated  the  day  fol- 
lowing, stating  the  captain's  r&solution  to  touch  at  New  York 
for  seamen. 

6.  A  letter  from  the  same  to  the  defendant,  dated  3d  Jan- 
uary, 1798,  stating  that  the  captain  said  he  had  cleared  for 
New  York. 

6.  That  the  vessel  was  built  13  years  ago. 

On  this  state  of  the  evidence,  two  questions  of  fact  arose, 
which  the  judge  reports  were  given  in  charge  to  the  jury. 

1.  Was  the  vessel  seaworthy? 

2.  Was  she  on  a  different  voyage  when  lost,  from  that  stated 
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in  the  policies.    And  the  judge  directed  the  jur^,  that 
if  they  were  of  ^opinioD,  either  that  she  was  not  soa-    [*201  J 
worthy,  or  was  not  sailing  on  the  voyage  insured, 
when  lost,  their  verdict  must  be  for  the  defendant. 

The  seaworthiness  of  the  vessel  has  not  been  contested. 
The  second  question  alone  furnishes  the  ground  for  the  pre- 
sent application. 

On  the  first  argument  it  was  contended  in  support  of  the 
motion,  that  the  plaintiff  ought  to  have  shown  with  certainty, 
that  the  vessel  sailed  on  the  voyage  insured,  and  if  so,  that 
she  made  no  material  deviation. 

On  the  opposite  side  it  was  insisted  that,  admitting  the 
captain's' in tentioQ  of  going  to  New  York,  it  was  only  for 
an  incidental  accommodation,  beneficial  to  all  parties ;  that 
at  the  least,  Falmouth  was  the  place  of  her  ultimate  destina- 
tion, and  having  been  lost  previous  to  her  arriving  at  the  di- 
viding point,  it  could  amount  to  an  intended  deviation  only 
which  did  not  vitiate  the  policy. 

On  the  second  argument,  a  new  position  was  assumed  by 
the  defendant's  counsel,  that  in  every  contract  of  insurance, 
there  is  aa  implied  ^engagement  on  the  part  of  the  assured, 
that  his  vessel  is  in  every  respect  competent  to  the  voyage ; 
that  from  the  clearance,  the  protest,  and  the  captain's  declara- 
tion of  his  intention  to  go  to  New  York  for  seamen,  it  was 
evident,  such  was  not  her  situation,  and  that,  therefore,  there 
was  a  deceit  or  concealment  of  a  fact  enhancing  the  risk,  and 
a  manifest  breach  of  contract  on  the  part  of  the  assured  ;  that 
there  was  a  moral  necessity  for  her  going  to  New  York,  and 
that,  therefore,  it  was  a  fair  inference,  that  she  was  bound  on 
a  voyage  different  from  the  one  insured,  at  the  time  of  the  loss. 

To  this  it  was  replied,  that  had  the  vessel  gone  to  New 
York,  and  then  to  Falmouth,  it  would  have  been  at  most  a 
deviation ;  that  being  lost  before  she  came  to  the  dividing 
point,  it  could  be  only  an  intended  deviation,  and  the  case  of 
Foster  v.  Wilmer  was  relied  on ;  that  there  was,  how- 
ever, no  evidence  of  an  actual  intention  to  go  to  *New  [*202] 
York.  The  ostensible  motive  was  to  procure  seaqien. 
This  was  removed  by  the  captain's  having  been  able  to  pro- 
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cure  the  necessary  complernent  of  men ;  and  that  the  jury- 
must  have  been  of  that  opinion. 

From  this  view  of  the  case,  it  appears  that  there  was  evi- 
dence on  both  sides  ;  that  it  rested  altogether  on  matters  of 
fact,  which  were  explicitly  submitted  to  the  jury,  who  have 
decided  on  them,  and  their  decision,  under  the  circumstances 
of  the  case,  (there  having  been  no  misdirection  of  the  judge) 
by  the  established  rule  of  law,  ought  to  be  final. 

But  admitting  the  discretion  of  the  court  to  extend  to  a 
Case  circumstanced  like  the  present,  the  question  then  re- 
sults, is  there  sufficient  evidence  to  warrant  such  a  verdict  ? 
There  is  great  force  in  the  observation,  '<  that  as  the  only 
motive  for  the  captain's  intention  of  going  to  New  York,  was 
for  seamen,  and  as  he  actually  had  his  complement  of  men 
when  he  sailed,  the  inducement  ceased,  and  it  is  a  fair  pre- 
sumption that  the  intention  was  laid  aside.  It  is  worthy  of 
remark,  that  nine  days  intervened  from  the  28th  August  to 
the  6th  September,  between  the  captain's  declaration  of  his 
intention,  and  of  his  actual  sailing.  When  the  clearance 
was  taken  out  we  do  not  know ;  the  jury  who  probably  saw 
the  documents,  must  have  been  better  informed  on  this  point, 
than  we  are.  It  is  probable,  however,  that  it  was  taken  out 
on,  or,  perhaps,  before  the  28th  August,  in  which  case  he 
would  have  had  nine  days  at  least,  to  have  completed  his 
complement  of  men.  The  mate  has  declared  that  he  had 
such  complement ;  that  seven  of  them  were  drowned,  and 
the  jury  have  believed  him.  But  it  is  said  they  ought  not 
to  have  believed  him,  on  account  of  the  supposed  contradic- 
tion betweeen  his  affidavit  and  protest.  They  appear,  how- 
ever, to  have  found  no  great  difficulty  on  this  subject,  nor  do 
I  perceive  any.  It  is  a  rule  of  law,  that  apparent  contradic- 
tions in  testimony  are  to  be  reconciled  if  possible,  for  per- 
jury is  not  to  be  presumed.  If  we  attend  to  the  objects  of 
the  two  documents,  the  task  of  reconciling  will  be 
[•203]  easy.  That  of  the  protest  is  merely  in  exculpation 
of  the  master  and  mariners,  by  showing  the  time, 
place  and  manner  of  the  loss.  It  is  like  protests  in  many 
other  cases,  to  exclude  unfavorable  conclusions.    The  voy- 
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age  lo  this  effect  beiug  immaterial,  the  protest  is  made  cor- 
respondent to  the  clearance ;  but  when  the  real  destination 
of  the  vessel  becomes  the  object  of  inquiry,  and  the  mate  is 
examined  as  a  witness  to  that  point,  he  declares  according  to 
the  truth  of  the  fact ;  that  although  she  cleared  for  New  York, 
she  was  in  reality  bound  for  Falmouth,  and  on  her  direct 
Toyage  thither.  It  is  difficult  to  believe  a  perjury,  without 
showing  an  inducement.  Where  is  the  inducement  in  the 
present  instance  ?  It  does  not  appear  that  this  man  continu- 
ed, after  the  loss  of  the  vessel,  in  the  employ  of  the  plaintiff, 
and  if  we  look  for  the  means  of  dependance  they  will  be 
found  much  greater  in  the  hands  of  the  body  of  merchants, 
composing  the  insurance  company,  than  in  those  of  a  solita- 
ry individual.  Besides,  the  plaintiff's  conduct  precludes  the 
idea  of  subornation,  for  the  most  important  documents  of  the 
defendant,  viz.  the  letters  of  the  plaintiff  from  his  agent 
must  have  been  furnished  by  himself.  Hence  it  appears  to 
me,  there  was  sufficient  ground  for  the  jury  to  believe,  that 
(he  intention  of  going  to  New  York  was  wholly  abandoned. 

But  admitting  that  the  mate  intended  to  convey,  and  that 
the  jury  actually  conceived,  the  idea  that  the  vessel  was  on 
her  direct  voyage  to  England,  though  with  the  intention  of 
touching  at  New  York,  it  was  for  them  to  decide  whether 
she  was  sailing  on  the  voyage  insured,  or  on  a  different 
voyage. 

What  constitutes  a  distinct  voyage  is  always  a  question 
of  fact,  resting  on  the  particular  circumstances  of  the  case, 
and  is  of  course  for  the  decision  of  the  jury,  and  so  was 
the  determination  in  Band  v.  Nuit  To  fix  a  criterion  that 
shall  determine,  in  all  cases,  between  a  contemplated  devia- 
tion and  a  distinct  voyage  is  difficult,  if  not  impossible. 
This  was  attempted  by  one  of  the  counsel  on  the 
*last  argument,  but  there  appeared  to  me  much  more  [*204] 
of  fancy  and  ingenuity  in  his  physical  and  moral 
necessities,  than  of  real  solidity.  His  moral  necessities  fail 
when  tested  by  the  case  of  Foster  V|.  Wilmer  ;  and  his  physi- 
cal, in  every  exemplification  of  them,  amount  to  deviations 
€x  jusia  eausa^  which  are  always  excusable.    Intended  de- 
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viatioQ  finds  no  place  under  this  distinction.  In  Foster  v. 
WUmeTy  the  insurance  was  from  Carolina  to  Lisbon,  and  at 
and  from  thence  to  Bristol.  At  Lisbon  the  captain  took  in 
salt  for  Falmouth  ;  the  ship  was  taken  before  she  reached 
the  dividltig  point,  and  it  was  held  an  intentional  deviation 
only.  So  in  the  case  of  Carter  v.  The  Royal  Exckatkge 
Insurance  Company,  the  insurance  was  from  Honduras  to 
London  and  a  consignment  for  Amsterdam,  a  loss  happened 
as  above,  and  the  decision  was  the  same. 

In  both  these  cases  the  deviation  was  intended  previous  to 
the  ship's  leaving  port.  The  moral  necessity  of  touching 
at  the  intermediate  ports  existed  in  each,  yet  the  court  were 
of  opinioi^  that  it  was  the  same  voyage.  If  tb^re  is  any  gen- 
eral distinction,  the  only  one  which  occurs  to  me  is,  where  the 
vessel  has  an  object  in  going  to  a  different  port,  distinct  from 
and  independent  of  the  voyage  insured.  In  the  present  in- 
stance, if  she  was  going  to  New  York,  it  was  not  for  a  purpose 
distinct  from  the  voyage  to  England  ;  it  was  for  the  purpose 
of  procuring  seamen  for  that  voyage.  Falmouth  was  her 
place  of  ultimate  destination,  it  was  the  terminus  ad  quern j 
and  her  going  to  New  York  could  have  been  but  a  devia- 
tion. 

In  Bond  v.  Nuttj  the  insurance  was  at  and  from  Jamaica  to 
London,  warranted  to  sail  on  or  before  the  1st  day  of  Au- 
gust. The  vessel  sailed  from  St.  Ann's  in  Jamaica  on  the 
26th  day  of  July,  for  Bluefields  in  the  same  island,  to  join  a 
convoy.  Slie  arrived  there  on  the  28th,  and  was  detained 
by  an  embargo  till  after  the  1st  August.  One  question  was, 
did  the  policy  ever  attach,  which  depended  on  the  fact,  whe- 
ther her  departure  for  London,  was  her  sailing  from  St.  Ann's 

or  from  Bluefields.  The  other  was,  whether,  if  the 
[*206]    voyage  commenced  on  her  sailing  *from  St.  Ann's 

her  deviation  was  exjusta  causa^  and  excusable,  or 
such  as  vacated  the  policy.  The  court  decided  that  the  voy- 
age commenced  on  the  vessel's  leaving  St  Ann's,  and  of 
course  that  the  policy  attached ;  and  tlie  reason  assigned  is, 
that  she  left  St.  Ann's  with  her  cargo,  papers,  master,  &c.,  on 
board,  and  did  not  go  to  Bluefields  for  any  purpose  indepen- 
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dent  of  the  voyage.  So  in  the  present  case,  if  there  was  really 
an  intention  of  going  to  New  York,  it  was  not  for  a  purpose 
independent  of  the  voyage  to  Falmouth ;  but  on  the  contrary, 
it  was  for  a  purpose  connected  with  that  voyage ;  she  also 
had  her  cargo  on  board ;  all  her  documents,  (the  clearance 
excepted,)  invoices,  bills  of  lading,  and  consignment  were  for 
Falmouth.  This  then,  was  the  place  of  her  ultimate  desti- 
nation, and  the  intention  of  touching  at  New  York,  was  at 
most  a  contemplated  deviation.  Thus,  in  every  view  in 
which  this  question  is  susceptible  of  being  placed,  I  think 
the  verdict  right,  and  that  it  ought  to  stand.  But  it  is  prin- 
cipally on  the  ground  that  it  was  a  question  exclusively 
for  the  jury,  and  that  it  was  fully  and  properly  submitted 
to  them  by  the  judge  who  tried  the  cause,  that  T  found  my 
t)pinion  that  the  defendant  ought  to  take  nothing  by  his 
motion. 

Lansing,  Ch.  J.   declared  himself  to  be  of  the  same 
opinion. 

New  trial  granted.(a) 

(a)  S«e  remarks  upon  the  question  of  seaworthinesB,  io  this  ease,  1  Phillips 
on  Insuranoe,  2d  ed.  312,  313;  opon  the  question  of  doTiation,  id.  560,  561. 
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Neil^on  against  Blight. 

AMompsit  for  roonoy  had  aod  received.  D.,  W.  &  Co.,  merchanU  in  Enf - 
land,  bought  goods  of  plainiiflT,  with  orderB  to  have  them  shipped  from  New 
York  to  Madeira ;  and  appointed  G.  their  agent  to  see  to  the  shipment  and 
receive  the  goods.  G.,  in  March,  went  to  Madeira,  sold  the  goods,  and 
invested  the  proceeds  in  wmes.  On  the  4th  of  June  following  D.,  W.  Sl 
Co.,  being  largely  indebted  to  B.,  S.  &.  Co.,  also  of  England,  made  an  as- 
signment to  them  of  all  their  "  goods,  wines,"  &.c.,  in  Madeira.  In  conse- 
quence, B.  sent  a  vessel,  of  which  R.  was  master,  with  orders  to  receive 
the  wines  assigned  and  carry  them  to  Jamaica  or  Philadelphia,  on  aecoant 
of  B.  R.,  before  he  left  Enland,  received  a  power  of  attorney  from  D.,  W. 
&.  Co.  to  act  for  them  as  he  should  think  fit  Upon  arriving  at  Madeira 
R.  received  the  wines  from  G.,  upon  giving  his  bond  that  he  would  not 
deliver  the  wines  until  the  payment  of  15002.  was  secured  to  plaintiff,  or 
his  order,  out  of  their  first  proceeds.  R.  then  proceeded  with  the  wines  to 
Jamaica,  and  delivered  them  to  defendant,  who  was  also  the  agent  of  D., 
W.  &.  Co.,  and  showed  him  a  copy  of  the  paper  he  had  executed.  Defen- 
dant afterwards  wrote  in  a  letter  to  plaintiff,  **  that  he  had  promised  R.  to 
hold  the  wines  until  accounts  were  received  from  England,  that  R.'s  con- 
duct in  signing  the  paper  was  approved,  which  accounts  he  had  received  a 
few  days  since.**  Defendant  afterwards  admitted  the  receipt  of  an  order 
from  R.,  in  favor  of  plaintiff;  but,  said  he  had  orders  from  D.,  W.  Sl  Co.  to 
hold  the  wines,  subject  to  the  order  of  B. 

Held,  that  the  defendant  accepted  the  wines  upon  the  condition  annexed,  vis. 
to  pay  the  15002.  to  B.,  and  that  the  law  would  infer  a  promise  to  pay  the 
money ;  and,  that  he  was  bound  to  the  condition,  notwithstanding  the  as- 
signment    Lewitf  J.  dissenting. 

By  making  the  stipulation  and  receiving  the  wines,  as  R.  did,  a  trust  was 
created  for  the  benefit  of  plaintiff,  which  he  had  a  right  to  «{firm  and  avail 
himself  of ;  though  it  was  created  without  his  knowledge.    Per  RadcUff,  J* 

When  a  trust  is  created  in  any  manner,  without  the  knojwledge  of  the  ectfny 
que  trutt,  he  may  affirm  it,  and  enforce  the  trust.    Per  Radel^f,  J. 

Of  two  innocent  creditors,  who  are  stmggling  de  damno  eviiando,  he  who  ob- 
tains the  first  poosession,  or  what  is  equivalent  to  it,  the  first  promise  from 
the  party  having  possession  of  the  subject,  ought,  perhaps,  to  be  preferred. 
Per  Kent,  J.(a) 

This  was  an  action  of  assumpsit  for  money  had  and 
received  by  the  defendant  to  the  use  of  the  plaintiff.  Plea 
non  assumpsit. 

(a)  The  old  marginal  note  is  in  these  words :  **  Where  an  agent  receiv- 
ed goods  upon  condition  to  pay  B.  a  certain  sum  out  of  the  first  proceeds 
thereof,  which  acceptance  so  made,  was  aAerwards  approved  by  the  prin- 
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♦The  cause  was  tried  at  the  last  March  circuit  in    [•206] 
the  city  of  New  York,  before  Mr.  Justice  Kent^  when 
a  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of 
the  court,  on  the  following  case,  with  liberty  for  either  party 
to  turn  the  case  into  a  special  verdict. 

Dixon,  Williams  ic  Co.  merchants,  of  Exeter,  in  England, 
purchased  goods  of  the  plaintiff  to  a  considerable  amount, 
with  orders  to  have  them  shipped  from  New  York  to  Ma- 
deira ;  and  they  appointed  one  Green  as  their  agent  to  receive 
the  goods,  and  see  them  shipped.  Green,  in  March,  1791, 
went  from  New  York  to  Madeira,  and  soon  after  his  arrival 
there,  disposed  of  two  cargoes,  on  account  of  Dixon,  Wil- 
liams &  Co.,  which  were  shipped  by  the  plaintiff,  and  deli- 
vered to  him  (Green)  as  the  agent  of  Dixon,  Williams  &  Co. 

Dixon,  Williams  &  Co.  being  largely  indebted  to  Barings, 
Short  6c  CoUyns,  bankers  in  Exeter,  on  the  4th  June,  1791, 
made  an  assignment  of  all  their  wines,  goods,  wares  and 
merchandizes  in'^Madeira,  and  the  proceeds  thereof  to  C.  Ba- 
ring, towards  payment  of  the  debt  due  to  Barings,  Short  & 
CoUyns.  In  consequence  of  this  assignment,  C.  Baring  fitted 
out  a  vessel,  called  the  Minerva,  and  appointed  one  William 
BaddoD  master,  with  orders  to  go  to  Madeira,  and  receive 
the  win&s  so  assigned,  and  carry  them  to  Jamaica  or  to  Phila- 
delphia, for  the  account  of  C.  Baring. 

Raddon,  before  he  sailed  from  England,  received  a  power 
of  attorney  from  Dixon,  Williams  &,  Co.  to  act  for  them  ac- 
cording to  circumstances,  as  he  should  think  fit.  Raddon 
arrived  at  Madeira,  received  the  wines  from  Green,  and 
shipped  them  on  board  of  the  Minerva  for  Jamaica.  Pre- 
vious to  the  delivery  of  the  wines  to  Raddon,  it  was  agreed 
and  stipulated  between  him  and  Green,  that  the  wines  should 
not  be  delivered  by  Raddon,  unless  upon  condition  that  the 

sum  of  1600/.  sterling  should  be  paid  to  the  plaintiff  out  of 
the  first  proceeds  of  the  wines,  and  thereupon,  Raddon  exe- 

cipal,  the  agent  wm  held  bound  to  pay  B.  the  sum  sUpnlated,  notwith- 
standing the  goods  had  been  previonsly  assigned  by  the  principal  to  C,  but 
without  the  knowledge  of  the  agent 

**  Where  a  trust  is  created  for  the  benefit  of  a  person,  though  without  hb 
knowledge  at  the  time,  he  may  affirm  the  trust  and  enforce  its  execution." 

Vol.  I.  32 
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cuted  a  bood  or  idstrument  in  writing,  dated  the 
[*207]    llth  July,  1791,  by  which,  after  reciting  *that  he 

acted  in  behalf  of  Dixon,  Williams  &  Co.  of  Exeter, 
being  by  them  fully  empowered  and  authorized  by  letter  of 
of  attorney  to  do  and  act  as  to  him  might  appear  necessary 
for  their  interest,  and  setting  forth  the  particular  inducement 
to  execute  the  bond,  he  piomised  and  covenanted,  in  behalf 
of  Dixon,  Williams  &  Co.  not  to  deliver  the  wines  under  his 
care  until  the  payment  of  1600/.  sterling  to  the  plaintiff  or 
his  order,  was  first  satisfied  or  directed  out  of  the  first  pro- 
ceeds of  the  wines,  either  at  Jamaica  or  Philadelphia. 

Raddon  proceeded  with  the  wines  to  Jamaica,  where  he 
delivered  them  to  the  defendant,  who  was  also  the  agent  of 
Dixon,  Williams  &  Co^  to  whom  Raddon  showed  a  copy 
of  the  instrument  or  paper  he  had  executed.  Sixty  pipes  of 
the  wines  were  landed  at<»  Jamaica,  and  the  residue  sent  to 
the  brother  of  the  defendant  at  Philadelphia,  who,  the  defend- 
ant in  a  letter  to  the  plaintiff,  dated  the  22d  October,  1791, 
said,  was  by  the  nature  of  the  bond,  to  pay  the  plaintiff  out 
of  the  first  proceeds,  if  his  whole  demand  was  not  satisfied  in 
England;  and  the  defendant  in  his  letter,  added,  "that  he 
had  promised  Raddon  to  hold  the  wines  until  accounts  were 
received  from  England ;  that  Raddon's  conduct  in  signing 
the  paper  was  approved,  which  accounts  he  had  received  a 
few  days  since."  The  defendant,  afterwards,  acknowledged 
the  receipt  of  an  order  from  Raddon,  in  favor  of  the  plaintiff, 
but  said,  that  he  had  orders  from  Dixon,  Williams  &,  Co.  to 
hold  the  wines  subject  to  the  order  of  Charles  Baring,  and 
that  he  understood  that  his  brother  in  Philadelphia  had 
settled  the  demands  of  the  plaintiff,  and  that  by  the  orders  of 
Baring  he  had  already  sent  him  a  great  part  of  the  proceeds 
of  the  wines,  and  that  he  should  pay  them  to  no  other  person. 
The  brother  of  the  defendant  at  Philadelphia  wrote  to 
the  plaintiff  on  the  21st  October,  1792,  that  he  (the  plaintiff) 
need  not  fear  eventually  getting  his  15001.  sterling,  and 
that  he  might  depend  that  he,  and  his  brother  (the  defen- 
dant) would  detain  so  much  that  the  plaintiff  should  be  no 
loser. 
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*Harisanj  HamiUan^  and  Burr^  for  the  plaintiff.    [*208] 

Troup  and  B.  Livingston^  for  the  defendant. 

Radcliff,  J.  Here  was  no  lien  on  the  part  of  the  plain- 
tiff; the  delivery  was  complete  to  Green,  the  agent  of  Dixon, 
Williams  &  Co.  and  the  property  was  thereby  fully  changed. 
A  part  of  it  was  converted  into  wine,  the  subject  over  which 
the  lien  contended  for  coitld  only  be  exercised,  and  the  residue 
was  otherwise  disposed  of. 

Green,  as  the  friend  of  the  plaintiff,  stipulated  with  Raddon, 
that  he  should  not  part  with  the  wine,  till  the  sum  of  16002. 
was  first  paid  or  secured  to  the  plaintiff.  For  that  purpose, 
Raddon  executed  a  bond  or  covenant  to  the  plaintiff.  Raddon 
was  at  this  time  the  agent  of  Dixon,  Williams  {c  Co.  and  the 
person  to  whom  C.  Baring  also  had  entrusted  the  care  of  his 
interests.  Whether  Raddon  had  authority  from  his  princi- 
pals to  make  the  stipulation  above  mentioned  or  not,  is  per- 
haps immaterial.  Thfit  was  a  question  between  him  and 
them  only,  and  could  not  affect  the  plaintiff.  By  making  the 
stipulation,  and  receiving  the  wines  as  he  did,  a  trust  was 
created  for  the  benefit  of  the  plaintiff,  which  the  plaintiff  bad 
a  right  to  affirm,  and  avail  himself  of.  This  trust  was 
transferred  to  the  defendant,  who  became  equally  responsible 
with  Raddon,  by  receiving  the  wines  on  the  same  terms. 
That  he  so  considered  himself  is  evident,  since  he  wrote  to 
the  plaintiff  to  that  effect,  and  informed  him  that  his  brother, 
by  the  tenor  of  the  bond  was  to  see  him  paid,  and  afterwards, 
that  he  always  supposed  his  brother  had  paid  him.  The 
brother  acted  only  by  authority  from  the  defendant,  and  as 
his  sub-agent.  The  first  of  those  letters  imports  a  promise, 
and  if  it  did  not,  there  was  an  implied  assumpsit  in  law,  the 
fund  being  in  the  defendant's  hands,  and  received  by  him,  for 
the  benefit  of  the  plaintiff,  as  to  16002.  of  the  first  proceeds. 
The  plaintiff  affirmed  the  trust,  relied  upon  this  source  of 
payment,  and  was  thereby  lulled  into  security,  and  probably 
prevented  from  taking  a  different  remedy.  It  appears,  too, 
.  that  the  defendant  received  the  approbation  of 
Dixon,  Williams  &,  Co.  for  the  •payment  of  this  (*209] 
sum  to  the  plaintiff,  and  I  think  he  was  completely 
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authorized  so  to  do.  From  the  facts  in  the  case,  it  may 
also  be  inferred  that  the  assignment  to  Baring  was  secret  and 
fraudulent,  but  it  is  unnecessary  to  resort  to  that  ground,  for 
I  adopt  it  as  a  maxim,  that  when  a  trust  is  created  in  any 
manner,  even  without  the  knowledge  of  the  cestui  que  trusty 
he  may  affirm  it  and  enforce  the  trust.(a) 

I  am,  therefore  of  opinion  that  the  plaintiff  is  entitled  to 
judgment. 

Kent,  J.  The  leading  facts  on  which  I  form  my  opinion 
are  these ;  the  plaintiff  sold  goods  to  Dixon,  Williams  &  Co. 
(o  the  amount  of  his  present  demand  and  more.  Green  & 
Raddon,  as  agents  of  Dixon,  Williams  &  Co.  agreed,  and 
took  measiures  together,  to  secure  the  plaintiff  his  demand 
out  of  the  proceeds  of  wine  in  their  possession,  as  agents, 
and  Raddon,  in  pursuance  of  their  mutual  agreement,  de- 
livered the  same  to  the  defendant,  who  was  also  an  agent  of 
Dixon,  Williams  &  Co.  on  condition  that  the  plaintiff  should 
be  paid  out  of  the  first  proceeds. 

The  defendant,  it  is  to  be  inferred  from  the  case,  accepted 
of  the  wines  so  delivered,  upon  the  condition  annexed,  and 
the  acceptance  upon  that  condition,  received  the  approbation 
of  Dixon,  Williams  d&  Co.  The  defendant  having  thus  re- 
ceived the  wines  upon  that  condition,  and  with  the  sanction 
of  his  principal,  became  bound  in  good  faith  to  perform  that 
condition,  and  to  pay  the  plaintiff  out  of  the  proceeds.    And 

(a)  The  obligation  of  the  trustee  is,  that  he  «ball  manage  the  rabject  matter 
t>f  the  trust  in  the  same  manner  that  a  discreet  man  would  manage  his  own 
concerns,  and  he  is  accountable  if  he  neglects  to  perform  this  duty.  Raing' 
ford  Y.  Rainsford,  1  Rice's  Eq.  343.  It  is,  therefore,  iocumbent  upon  him 
to  ascertain  before  he  parts  with  it,  who  are  the  parties  legally  entitled  to 
k ;  for,  if  through  any  misapprehension  on  the  part  of  the  trustee,  the  trust 
piroperty  find  its  way  into  a  channel  not  authorized  by  the  terms  of  the  trust 
he  will  be  held  personally  responsible  for  the  misapplication  to  the  parties  who 
can  establish  a  better  claim.  "  I  have  no  doubt,"  said  Lord  Redesdale  upon 
one  occasion,  "  the  executors  meant  to  act  fairly  and  honestly,  but  they  were 
misadyiBad,  and  the  court  must  proceed  not  upon  the  improper  advice  under 
which  an  executor  may  have  acted,  but  upon  the  acts  he  has  done.  If  under 
the  best  advice  he  could  procure  he  acts  wrong,  it  is  his  misfortune,  but  public 
policy  requires  that  he  should  be  the  person  to  suffer.*'  Doyle  v.  Blake,  2  Sch 
Sl  Lef.  343.    See  also  Robb  v.  Tkomp$on,  1  A.  K.  Manh.  514. 
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what  does  he  accordingly  do  ?  He  writes  to  the  plaintiff,  and 
acknowledges  the  receipt  of  the  wines,  and  that  the  condi- 
tion on  which  Raddon  had  undertaken  to  deliver  the  wines 
to  him,  had  received  the  approbation  of  his  principal  in 
England,  and  says  that  his  brother  in  Philadelphia  was.  to 
pay  the  plaintiff  out  of  the  first  proceeds.  The  defendant's 
brother  in  Philadelphia,  to  whom  the  plaintiff  was  referred 
by  the  letter  of  the  defendant,  afterwards  writes  to  the  plain- 
tiff that  he  need  not  fear,  for  that  he  and  his  brother  would 
detain  the  money  for  him. 

*Prom  these  facts,  the  law  will  infer  a  promise  by  [*210] 
the  defendant  to  pay  the  money,  because  in  justice 
and  good  faith  he  was  bound  to  do  so,  and  gave  the  plaintiff 
reason  to  expect  it.  On  the  receipt  of  the  proceeds,  he  ought 
instantly  to  have  charged  his  principal  with  the  payment  of 
the  money  to  his  order,  and  to  have  credited  the  plaintiff 
with  it.  (a) 

(a)  The  defendant  in  Uie  prinetpal  case  having  accepted  the  goode  subject 
to  the  contract  of  Raddon,  which  vras  afterwards  approved  by  his  principal,  he 
became  liable  for  their  proceeds  in  assumpsit,  for  money  had  and  received, 
for,  though  in  order  to  maintain  this  action,  a  privity  must  exist  between  the 
plaintiff  and  defendant ;  1  Chit.  PI.  5th  Am.  ed.  304 ;  1  Steph.  N.  P.  333, 335. 
Baron  v.  Hu9band,4B.  &,  Adol.  611 ;  and  per  Parke,  J.  613.  Rapelje  et 
aL  V.  Emory,  2  Dall.  54.  Wedlake  v^  Hurley,  1  C.  A;  J.  83.  Stephens  v. 
Badeock,Z  B.  6l  Adol.  354.  Vide  etiam,  Edden  v.  Reade,  3  Campb.339. 
Rogere  v.  KeUy,  2  id.  123.  HoweU  v.  Bait,  5  B.  &  Adol.  504 ;  2  N.  <&  M.  381. 
Maxwell  v.  Swindle,  1  Brevard,  467.  Sima  v.  Britain,  4  B.  &  Adol.  375. 
(See  however,  Maeon  v.  Waite,  17  Mass.  R.  563.  HdU  v.  MareUm,  id.  579. 
Eagle  Bank  v.  Smith,  5  Conn.  R.  71.  Diekeon  v.  Cunningham,  Mart.  & 
Yerg.  5221 ;  where  the  doctrine  is  maintained,  that  there  need  be  no  privity  of 
contract  between  the  parties,  except  that  which  results  from  one  man's  having 
another's  money,  which  he  has  not  a  right  conscientiously  to  retain ;)  yet 
such  a  privity  might  be  inferred  from  a  consent  to  hold  the  proceeds  for  the 
benefit  of  the  plaintiff  FrOhling  v.  Sehroeder,  2  Bing.  N.  C.  77 ;  7  C.  &  P. 
103. 

In  the  statement  of  facts  no  evidence  appears  that  any  money  had  come  to 
the  hands  of  the  defendant,  and  this  action,  in  genera],  lies  only  where  such 
is  the  case ;  1  Chit.  PI.  uii  eupra,  and  references.  Beardeley  v.  Root,  11 
Johns.  R.  464.  Lueket  v.  Bohannon,  3  Bibb.  378.  Madimm  v.  Wallace, 
7  J.  J.  Manh.  100.  Johnaon  v.  Haggin,  6  id.  581 ;  3  id.  6 ;  1  id,  544.  Bal- 
aton V.  Bell,  2  Dall.  242.  Hantz  v.  Sealy,  6  Binn.  409.  This,  however,  is 
inferrible  from  the  opinion  of  Kent,  J.,  and,  moreover,  positive  evidence  b  not 
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All  that  was  done,  for  aught  that  appears  to  the  centrary, 
was  without  any  knowledge  of  the  claim  of  Baring,  and 
being  done  by  the  defendant  with  the  funds  in  his  handd,  and 
without  notice  of  such  claim,  that  of  the  plaintiff  became 
the  paramount  claim. 

But  Raddon  was  the  agent  of  Baring  also,  and  if  he  really 
acted  with  candor  and  good  faith,  then  all  this  was  done  with 
the  concurrence  of  Baring,  and  the  approbation  that  Raddon 
sought  for  and  received  in  England,  must  have  proceeded 
from  Baring.  If  the  assignment  to  Baring  wc(s  in  construc- 
tion of  law  to  be  adjudged  fraudulent,  and  many  circumstan- 
ces in  the  case  will  lead  to  such  a  conclusion,  then  his  claim 
is  wholly  without  foundation,  in  reference  to  the  other  credi- 
tors of  Dixon,  Williams  &  Co.  If  the  assignment  be  admit- 
ted as  valid,  yet  as  the  property  specified  in  it  did  not  pass 
by  actual  delivery,  then,  of  two  innocent  creditors  who  are 
struggling  de  damno  evitandoy  he  who  obtains  the  first  pos- 
session, or  what  is  equivalent  to  it,  the  first  promise  from  the 
party  having  possession  of  the  subject,  ought,  perhaps,  to  be 
preferred.    (See  Pothier,  Obliga.  n.  73.) 

I  am,  therefore,  of  opinion  that  the  plaintiff  ought  to  have 
judgment. 

Lansing,  Ch.  J.  was  of  the  same  opinion. 

Lewis,  J.  It  was  contended  for  the  plaintiff  that  the  de- 
livery of  the  goods  by  him  to  Green,  on  account  of  Di^on, 
Williams  &,  Co.  was  qualified  with  a  condition  that  his  debt 

necMsary,  that  the  defendant  hat  received  money  belongings  to  the  plaintiff; 
but,  where  from  the  faots  proved  that  is  a  fair  presumption,  the  action  is 
maintainable,  TuitU  ▼.  Mayo,  7  Johns.  R.  132 ;  I  Chit  PI.  ut  tupra,  and 
references.  Witherup  ▼.  Hill,  9  Serg.  6l  Rawie,  11.  And  in  some  oases 
property  has  been  regarded  as  money,  for  the  purposes  of  this  action.  Thus, 
bank  notes,  and  any  other  property  received  at  money.  Maaon  ▼.  Waite,  17 
Mass.  R.  560.  Aimlie  ▼.  WiUon,  7  Cowen,  662.  AnnsY.  A»hley,  4  Pick. 
74.  (But  see  Filgo  y.  Penny,  2  Murph.  182,  where  one,  by  mistake  had 
paid  to  another  a  (50  bank  note,  instead  of  a  (5  note,  it  was  held  that  he 
could  not  maintain  this  action  to  recover,  back  (45,  because  a  bank  note  is 
not  money.')  See  also  Thompwny.  Babcoek,  Brayt  24  And  negotiable  notesi 
Floyd  ▼.  Day,  3  Mass.  R.  405  ;  Hemmenway  t.  Bradford,  14  id.  122 ;  Wiiiio 
T.  Chreen,  2  N.  H.  R.  333  ;  Clark  y.  Penney,  6  Cowen,  297,  have  been  held  to 
support  this  action. 
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should  be  first  paid  out  of  the  proceeds  at  Madeira ;  that  his 
right  to  stop  the  goods  in  transitu,  gave  him  the  right 
to  require  such  a  stipulation  ;  that  Green  was,  therefore  his 
agent  a?  well  as  the  agent  of  Dixon,  Williams  &  Co. 
•that  Green's  stipulation  with  Raddon,  therefore,  [•211] 
gave  the  plaintiff  a  lien  on  the  wines  shipped  to  the 
defendant,  and  that  the. disclosure  of  the  fact  to  him  made 
it  obligatory  upon  him  to  secure  payment  to  the  plaintiff. 

If  this  were  really  the  language  of  the  transaction,  I  should 
have  little  doubt  of  the  plaintiff 's  right  to  recover.  But  it 
appears  to  me  to  be  very  different.  The  case  states,  that  the 
contract  for  the  goods  was  made  between  the  plaintiff  and 
Dixon,  (in  behalf  of  Dixon,  Williams  &  Co.,)  and  that  the 
latter  being*  obliged  tcf  leave  New  York,  Green  was  left  by 
him  as  his  agent,  to  receive  and  ship  the  goods  to  Madeira. 
Green,  in  his  affidavit,  does  not  state  any  condition  annexed 
to  the  delivery  of  the  goods  by  the  plaintiff;  but  merely  a 
request  of  the  plaintiff,  (though  when  it  was  made  does  not 
appear,)  that  he  would  secure  to  him  part  of  a  debt  due  to 
him  from  Dixon,  Williams  A  Co.,  and  that  in  consequence 
of  such  request,  and  to  secure  to  him  part  of  the  debt,  he 
took  from  Raddon  the  inurnment  mentioned.  The  contract, 
then,  between  the  plaintiff  and  Dixon,  Williams  &  Co.,  was 
completely  executed  by  the  unqualified  delivery  of  the  goods 
to  Green.  This  vested  the  property  in  the  vendees;  they 
became  actually  possessed 'of  them ;  they  were  not  ambula- 
tory, and  of  course,  a  right  to  stop  in  transitu  did  not  exist. 
Such  is  the  doctrine  laid  down  in  the  case  of  Lickbarroto  v. 
Mason,  (2  T.  R.  63.) 

Green  further  states,  that  he  sailed  with  the  goods  some 
time  in  March,  1701,  to  the  island  of  Maderia,  where  they 
were  sold,  and  the  proceeds  invested  in  wines,  which,  to- 
gether with  other  wines  he,  as  agent  for  Dixon,  Williams  & 
Co.,  shipped  in  a  vessel  commanded  by  Raddon,  to  the  de- 
fendant in  the  island  of  Jamaica.  On  the  4th  June,  1791, 
Dixon,  Williams  &,  Co.,  assigned  to  Barings  &  Co.,  all  their 
wines,  goods,  wares  and  merchandizes  in  the  island  of  Ma- 
deira, and  the  proceeds  thereof.    Barings  &  Co.  sent  Raddon 
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out,  with  instructions  to  receive  the  wines,  and  to  transport 
them  to  Jamaica  or  Philadelphia,  for  the  account  of  Charles 
Baring.  Raddon  was  also  appointed  an  agent  for 
[•212]  Dixon,  Williams  &  Co.,  but  it  does  not  •appear  to 
have  been  with  the  knowledge  of  Barings  &  Co. 
He  arrived  at  Madeira,  and  there  received  the  wines  under 
the  stipulations  contained  in  the  instrument  already  men- 
tioned, and  proceeded  with  them  to  Jamaica,  where  he  de- 
livered sixty  pipes  to  the  defendant,  showing  him  a  copy  of 
the  paper,  and  contenting  himself  with  a  promise  from  the 
defendant  that  he  would  hold  the  wines  until  accounts  were 
received  from  England,  that  Raddon's  conduct  in  signing 
the  said  paper  was  approved  of;  which  accounts  he  received 
in  October.  Raddon  proceeded  with  the  residue  of  the 
wines,  amounting  to  137|-  pipes,  to  Philadelphia,  where 
he  delivered  them  to  Peter  Blight,  the  brother  of  the  defen- 
dant. 

It  was  observed  by  one  of  the  counsel  for  the  plaintiff, 
that  the  outward  cargo  was  in  the  hands  of  Green  till  the 
11th  July ;  that  the  wines  were  purchased  out  of  the  pro- 
ceeds, at  a  period  subsequent  to  the  assignment  to  Barings 
&  Co.,  and,  therefore,  not  affected  by  it.  But  the  assignment 
is  not  confined  to  the  wines  ;  its  terms  are  sufficiently  gene- 
ral to  embrace  every  c^pecies  of  merchandize  which  the  as- 
signors had  at  the  time  in  the  island  of  Madeira.  And 
with  respect  to  the  outward  cargo  being  there  at  the  time 
of  the  assignment,  the  court  must,  like  jurorS|  be  determined 
by  the  probability. 

From  March  until  June,  then,  there  was  time  amply  suffi- 
cient for  a  voyage  from  New  York  to  Madeira.  But  were 
the  fact  otherwise,  I  should  doubt  whether  the  plaintiff's  right 
to  recover,  in  this  form  of  action,  was  strengthened  by  weak- 
ening the  title  of  Barings  d&  Co. 

The  conduct  of  both  Green  and  Raddon  appears  to  me 
censurable,  because  it  is  calculated  to  defraud  Barings  A 
Co.  How  far  Raddon  may  have  been  liable  on  his  stipula- 
tion is  immaterial.  He  certainly  broke  his  engagement,  in- 
asmuch as  he  exacted  no  promise  from  the  defendant  to  pay 


NEW  YORK,  OCTOBER,  1799.  2J3 


Jacksoa  v.  Whitlock. 


the  plaintiff  out  of  the  proceeds  of  the  wine.  The  promise 
to  retain  them  until  Raddon's  conduct  should  be  approved  of 
in  England,  does  not  amount  to  an  assumption  to  pay.  Nor 
is  the  approbation  he  acknowledges  to  have  received, 
*in  my  opinion,  to  be  intended  an  approbation  from  [*213] 
Barings  &  Co.,  for  in  all  probability,  from  the  con- 
duct of  Raddon,  the  defendant  was  ignorant  of  their  interest 
in  the  wines.  Being  an  agent  for  Dixon,  Williams  &  Co.| 
be  wanted  their  approbation  of  the  preference  which  would 
be  thereby  given  to  this  appropriation.  Had  he  received  that 
of  Barings  6c  Co.,  he  could  not  have  hesitated  in  making 
the  stipulated  payment.  But  on  the  contrary,  previous,  per- 
haps, to  a  sale  of  the  wines,  he  received  orders  from  his  prin- 
cipals, to  hold  them  subject  to  the  orders  of  Charles  Baring. 

From  all  the  facts  disclosed  by  the  case,  I  can  discover  no 
principle  on  which  the  plaintiff  can  be  entitled  to  recover. 
He  had  no  lien  on  the  property,  nor  is  there  any  assumption 
on  the  part  of  the  defendant,  on  which  this  action  can  be 
supported. 

My  opinion,  therefore,  is  that  the  pastea  ought  to  be  de- 
livered to  the  defendant. 

Bbnson,  J.  having  formerly  been  concerned  as  counsel  in 
the  cause,  gave  no  opinion. 

Judgment  for  the  plaintiff. 


Jackson,  ex  dem.  Rensselaer  &  Rensselaer,  against 
Whitlock. 

Whether  an  infant  can  be  diaeeised,  and  »  then  bound  to  bring  hit  action 
within  10  yean  after  coming  of  age? 

This  was  an  action  of  ejectment  for  lands  lying  in  the 
county  of  Columbia,  in  which,  by  consent  of  parties,  a  ver- 
dict was  taken  for  the  plaintiff,  subject  to  the  opinion  of  the 
court  on  the  whole  of  the  evidence. 

The  case  briefly  stated  is,  that  a  certain  farm,  of  which 
the  premises  in  question  are  parcel,  was  in  the  seisin  and  pos* 
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session  of  one  Richard  Moore,  upwards  of  60  years  before  the 
trial ;  that  he  died  seised  and  possessed,  and  on  his  death  the 
farm  descended  to  and  vested  in  John  Moore^  bis  eldest  son 
and  heir  at  law,  who  entered,  &c.  and  was  also  seised  and 
possessed  thereof,  upwards  of  60  years  before  the  trial,  and  so 

remained  and  continued  until  the  year  1743,  when 
[*214]    he  died,  leaving  ^issue  Riehard,  his  son,  an  infant 

two  years  old,  and  two  daughters,  one  of  them  three, 
and  the  other  four  years  old.  That  Eytie  Moore,  the  widow 
of  John  Moore,  and  mother  of  his  infant  children,  remained 
with  his  children  on  said  farm,  and  improved  and  manured 
it.  That  Richard  Moore  died  under  age,  and  unmarried. 
That  some  time  in  the  year  1760,  or  1751,  Eytie  Moore,  was 
in  possession  of  the  premises,  and  some  dispute  having  arisen 
between  her  and  John  Tan  Rensselaer  about  the  same,  it  was 
referred  to  the  decision  of  Judge  De  Lancey ;  and  after  his 
determination,  Mrs.  Moore  agreed  with  Van  Rensselaer  to 
hold  the  premises  as  his  tenant,  at  a  rent  of  3/.  per  annum, 
with  a  right  of  common  in  the  common  lands  of  his  manor 
of  Rensselaer.  That  she  never  would  accept  a  lease  from 
him,  but  had  a  paper  under  his  signature  promising  her  the 
piemises  during  her  life ;  and  that  she  had  actually,  in  con- 
sequence, paid  him  rent.  That  one  of  the  daughters  became 
of  age,  on  the  28th  day  of  August,  1760,  and  married  one 
Kittle  on  the  I2th  of  December  following,  and  that  the  other 
became  of  age  on  the  8th  of  December,  1761,  and  married 
one  Miller  on  the  17th  of  December,  1763.  That  Miller  and 
his  wife  lived  on  the  farm  with  the  widow,  and  worked  on 
shares,  until  the  year  1774,  when  they  moved  away,  and  the 
widow  remained  solely  possessed  until  the  time  of  her  death. 
After  her  death,  in  the  year  1786,  Kittle  and  Miller,  and  their 
wives  entered  and  conveyed  to  the  defendant.  John  Van 
Rensselaer  died  in  February,  1783,  and  by  his  last  will  devi- 
sed certain  lands,  comprehending  the  premises  in  question, 
to  John  I.  Van  Rensselaer,  one  of  the  lessors  of  the  plainiifl*. 
Kent,  J.  The  material  facts  on  which  I  found  my  opin- 
ion in  this  case,  are  the  following : 
About  the  year  1760,  Eytie  Moore  was  in  possession  of  the 
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premises,  and  there  arose  a  dispute  respecting  the  same,  be- 
tveeen  her  and  the  ancestor  of  the  lessor  of  the  plaintiff.  It 
was  settled  by  reference,  and  Judge  De  Lancey  was 
the  referee.  In  conseqiience  of  this  reference,  *Mrs.  [*216] 
Moore  surrendered  the  premises  to  the  ancestor  of 
the  lessor  of  the  plaintiff,  and  acknowledged  him  as  her  land- 
lord. 

This  I  do  not  regard  as  a  fraudulent  proceeding  on  her 
part,  but  as  a  prudent  act,  and  for  the  best  interest  of  her 
daughters  who  were  infants  and  heirs  at  law,  and  of  whom 
she  was  the  natural  guardian.  It  was  a  fair  and  amicable 
settlement  of  a  question  respecting  the  premises,  and  prefer- 
able, perhaps,  to  taking  other  steps  which  would  involve  her 
and  her  children  in  an  expensive  law  suit.  None  of  her  acts, 
however,  could  destroy  or  weaken  the  rights  of  her  children, 
but  I  consider  them,  as  dispossessing  the  infants  of  the  pre- 
mises, and  transferring  that  possession  to  the  ancestor  of  the 
lessor  of  the  plaintiff,  and  who  afterwards  devised  the  pre- 
mises to  one  of  the  lessors.  These  daughters  had  their  elec- 
tion on  coming  of  age,  to  disaffirm  all  these  proceedings,  to 
recover  the  possession  back,  and  call  on  Van  Rensselaer  to 
account  to  them  for  the  rents  and  profits.(a)  They  came  of 
age  about  ten  years  after  the  reference,  and  consequent  acts 
of  their  mother,  to  wit,  in  1760  and  1761,  and  they  married 
shortly  after  they  respectively  came  of  age.  No  act  was  done 
by  them  after  they  came  of  age.  nor  by  their  husbands  after 
their  marriage,  that  showed  a  dissent  from  what  their  mother 
had  done ;  on  the  contrary,  it  appears  that  their  respective 
husbands  offered  to  purchase  of  Yan  Rensselaer.  Miller  and 
his  wife  worked  on  the  premises  for  the  widow,  on  shares, 
and  then  moved  away  in  the  year  1774,  and  left  her  in  the 
sole  occupation.  She  continued,  from  time  to  time,  to  ac- 
knowledge herself  tenant,  and  to  pay  rent  to  the  ancestor  of 
the  plaintiff.  This  acknowledgment  she  made  in  1773,  and 
paid  rent  as  late  as  the  year  1783.    Here  was,  I  consider,  a 

(a)  See  3  Wile.  593,  524,  597.  If  a  penon  jointly  intereited  with  an  in« 
fast,  renew  a  leaae  to  himself,  the  infant,  if  the  lease  {iroTe  benefioiaU  may 
hold  him  to  have  acted  as  trostee.     I  Bos.  &  Pull  ?7L 


216  CASES  IN  THE  SUPREME  COURT. 


Jftduon  ▼.  Whitloek. 


possession  of  the  premises  by  the  ancestor  of  the  lessors  for 
upwards  of  thirty  years,  and  which  continued  for  more  than 
ten  years  after  the  daughters  came  of  age,  and  with  the 
knowledge  and  assent  of  them  and  of  their  husbands.  They 
were,  therefore,  barred  of  their  right  of  entry  by  not  bring- 
ing their  suit,  according  to  the  directions  of  the  statute  of 
limitations,  within  ten  years  next  after  their  respec- 
{*216]  tively  'coming  of  age.(a)  I  am,  therefore,  of  opi- 
nion, that  their  subsequent  entry  in  1786,  was  torti- 
ous; that  the  ancestor  of  the  lessor  had  acquired  a  right  of 
possession,  which  he  devised  to  one  of  the  lessors  before  his 
ouster,  and  consequently,  that  the  plaintiff  is  entitled  to  re- 
cover, 

Benson,  J.  was  of  the  same  opinion. 
Radcliff,  J.  not  having  heard  the  argument  in  the  cause, 
gave  no  opinion. 

Lewis,  J.  The  question  is  whether  John  I.  Van  Rensselaer, 
or  the  ancestor  under  whom  he  claims,  ever  had  such  a  pos- 
session of  the  premises,  as  will  entitle  him  to  recover  in  this 
action.  It  was  admitted  by  his  counsel,  that  Mrs.  Moore 
could  do  nothing  to  prejudice  the  inheritance,  but  it  was  in- 
sisted that  her  daughters  ought  to  have  entered  within  the 
ten  years  after  they  came  of  age,  being  the  time  allowed  by 
the  statute,  and  that  having  neglected  so  to  do,  they  are 
barred  of  their  remedy,  and  that  John  Yan  Rensselaer,  de- 
ceased, thereby  acquired  such  a  right  of  possession  as  will  be 
sufficient  for  his  representative,  John  I.  Yan  Rensselaer,  to 

(a)  See  3  R.  L.  185,  i  3.  By  Uie  Revued  Statatee,  P.  3,  ch.  4,  tit  2,  ait. 
1 ,  *'  Of  the  time  of  oommencing  aetiona  relating  to  real  property  "  it  is  provided, 
**  If  any  perwn  entitled  to  commence  any  action  in  this  article  epectfied,  or  to 
make  any  entry,  avowry  or  cognizance,  be  at  the  time  each  title  shall  first 
descend  or  accrue,  either,  1.  Within  the  age  of  twenty-one  years :  or,  2.  In- 
sane :  or,  3.  Imprisoned  on  any  criminal  charge»  or  in  execution  upon  some 
conviction  of  a  criminal  oflbnce  for  any  term  leas  than  for  life :  or,  4.  A  mar* 
ried  woman  ;  the  time  daring  which  such  disability  shall  continue,  shall  not 
be  deemed  any  portion  of  the  time  in  this  article  limited  for  the  commence- 
ment of  such  suit,  or  the  making  such  entry,  avowry  or  cognizance :  but  such 
person  may  bring  such  action,  or  make  such  entry,  avowry  or  cognizance, 
after  the  said  time  so  limited,  and  within  ten  yeara  after  such  disability  re- 
moved, but  not  after  Uiat  period."    2  R.  S.  dd  edit  233»  i  16. 
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recover  iu  the  present  action.  These  conclusions  appear  to 
be  deduced  from  false  premises.  They  are  founded  on 
the  supposition  that  Mrs.  Moore  had  an  independent  posses- 
sion of  the  premises,  at  the  time  of  her  agreement  with  John 
Tan  Rensselaer.  But  the  fact  is  not  so.  If  she  had  a  pos- 
session, it  must  have  been  as  tenant  to  her  son,  and  her  at- 
tornment to  a  stranger  was  void  by  the  statute ;  for  it  was 
not  in  consequence  of  a  judgment  at  law,  or  a  decree  of  a 
court  of  equity,  nor  by  consent  of  her  landlord,  who  was  an 
in&nt  Nor  could  the  mere  receipt  of  rent  by  Rensselaer, 
independent  of  the  statute,  have  given  him  a  possession,  so 
as  to  take  it  out  of  the  person  in  whom  the  right  was,  with- 
out an  actual  entry.  (Bui.  N.  P.  102.)  And  according  to  1 
Rol.  Ab.  659,  pi.  12,  he  must  actually  put  the  tenant  out  of 
possession.  The  fsict,  however  is,  that  Mrs.  Moore  was  nei- 
ther a  tenant,  nor  had  any  transferable  possession  of  the  pre* 
mises  during  the  infancy  of  her  children,  and  therefore  John 
Tan  Rensselaer  could  acquire  none  from  her.  Whe- 
ther ^e  acquired  a  possession  'subsequently  to  the  [*217] 
year  1760,  the  period  at  which  her  eldest  daughter 
arrived  at  age,  is  not  material  to  inquire ;  because,  between 
that  period,  and  the  year  1786,  when  her  daughters  came 
again  into  possession,  there  was  not,  deducting  the  period  of 
the  war,  a  possession  of  twenty  years  in  the  widow.  In 
strictness,  she  acquired  no  possession  until  Miller  and  his 
wife  quitted  her  in  1774.  To  establish  this  position  we 
must  examine  the  relation  in  which  Mrs.  Moore  stood,  at  the 
death  of  her  husbaud,  to  his  children,  and  the  estate  that  de- 
scended from  him  to  them.  She  was  at  first  guardian  in 
socage  to  her  infant  son,  and  at  his  demise,  became  so  to  her 
daughters,  who  were  his  heirs.  She  was  the  person  on 
whom,  by  law,  this  species  of  guardianship  devolved ;  and 
had  she  even  been  a  stranger  to  them,  so  careful  is  the  law 
to  protect  the  rights  of  infants,  that  it  is  in  their  election,  at 
any  time  to  consider  her  such  or  not.  "  If  a  stranger  en- 
tereth  into  the  lands  of  an  infiint  within  the  age  of  fourteen 
and  taketb  the  profits  of  the  same,  the  infant  may  charge  him 
as  guardian  in  socage,  and  after  the  age  of  fourteen  years  he 
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shall  be  charged  as  bailiff  at  any  time  before  or  after  his  age 
of  twenty-one  years."  (Co.  Lit.  89  b.  and  90  a.  See  also, 
Cro.  Gar.  229,  Cro  Jac.  2L9,  and  Fitzh.  118  6.)  The  same 
rule,  in  effect,  obtains  in  equity.  <'  If  a  stranger  enters  and 
receives  the  profits  of  an  infant's  estate,  he  shall,  in  the  consi- 
deration of  the  court,  be  looked  upon  as  a  trustee  for  the  in- 
fant." It  was  so  niled  by  Ld.  Chan,  iefferies,  in  Che  case  of 
Lonl  Falkland,  (2  Tern.  342.)  In  the  case  of  Dormer  v. 
FhriesquBj  (3  Atk.  130«)  Lord  Hardwicke  establishes  the 
rule  agreeably  to  the  authority  of  Lord  Coke.  '*  Every  per- 
son (says  he)  who  enters  on  the  estate  of  an  infant,  enters  as 
a  guardian  or  bailiff  for  the  infant."  As  far  as  respects  the 
case  before  the  court,  the  difference  between  a  guardian  and 
bailiff  is  in  name  only.  Each  is  liable  to  account,  and  nei- 
ther can  do  any  act  to  prejudice  the  infant.  As  to  the  guar* 
dian's  interest  in  the  estate  of  the  ward,  there  is  some  diver- 
sity of  sentiment,  which  will  be  found,  however,  not 
[*218]  to  affect  this  *case.  He  can  make  leases  and|  grant 
.  copies ;  hence  some  have  held  that  he  had  an  in- 
terest ;  but  the  better,  and  much  more  general  opinion  will 
be  found  to  be,  that  the  demise  is,  in  the  one  case,  to  be  con- 
sidered as  the  act  of  the  infant  by  his  guardian,  and  that  the 
copyholder  in  the  other  is  in  by  Uie  custom.  The  advocates 
of  the  former  opinion,  however,  admit  that  his  interest  is  not 
forfeitable  or  transferable. 

In  the  case  of  Shoplane  v.  Roj/dle,  (Cro.  Jac.  98,)  three  of 
the  judges,  against  Walmsley,  insisted  that  a  guardian  in  so- 
cage had  an  interest ;  and  they  inferred  it  from  his  having 
power  to  make  leases,  and  to  make  avowry  in  his  own  name 
and  right,  and  they  referred  to  the  case  of  Osbam  v.  Carden 
4*  Joyj  (Plowd.  293,)  in  which  case  the  estate  and  interest  of 
the  guardian  is  spoken  of  as  enuring  to  the  use  of  the  infant ; 
and  it  is  expressly  adjudged,  that  the  use  shall  be  required 
by  the  infant  of  every  one  who  has  the  land,  and  that  the 
guardian  shall  oust  every  one  that  holds  the  land  to  another 
purpose ;  and  in  respect  to  leases,  they  are  said  to  be,  in  effect, 
the  acts  of  the  infant  by  his  guardian.  The  estate  and  in- 
terest here  spoken  of  clearly  mean  not  a  beneficial  or  trans- 
ferable interest. 
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In  WUlis  V.  Whitewoodsj  (1  Leo.  312,)  it  is  adjudged  by 
Anderson,  J.  and  Windham,  J.  that  a  guardian  has  no  interest 
whereby  be  can  accept  a  surrender,  but  has  only  power  by 
law,  to  take  the  profits  to  the  use  of  the  heir,  and  if  he  enter 
for  a  condition  broken,  it  must  be  in  the  name  and  right  of 
the  heir.  In  Fitzherbert,  118  h.  it  is  said  that  a  guardian  in 
socage  hath  no  right  unto  the  land  but  as  bailiff.  In  equity, 
guardianship  in  socage  is  a  trust,  and  not  a  profit.  (IP. 
Wms.  704,  721.)  But  whether  he  has  or  has  not  an  interest, 
is  not  material  in  the  present  case,  since  his  interest  is  not 
transferable,  and  he  can  do  no  act  but  such  as  is  for  the  in- 
fant's benefit.  In  Hargrave's  13th  note  on  Coke's  Commen* 
tary  on  the  123d  sec.  of  Lit.  it  is  said  to  be  settled,  that  a 
guardianship  in  socage,  is  wholly  for  the  infant's  benefit,  and 
is  not  a  subject  of  alienation,  forfeiture  or  succession ;  and  in 
the  Commentary,  the  reason  assigned  why  such 
guardian  shall  not  present  to  a  *benefice,  in  right  of  [*219] 
the  heir,  is,  because  he  cannot  account  therefor,  as  he 
can  make  no  benefit  thereof,  the  law  abhorring  sim&ny ; 
thus  clearly  establishing  what  was  before  observed,  that  his 
powers  extend  to  such  acts  only,  as  shall  benefit  the  estate, 
and  for  which  he  can  account. 

From  these  several  authorities  and  the  state  of  the  evi- 
dence, the  following  conclusions  appear  to  me  satisfactorily 
to  result : 

1.  That  the  possession  of  a  guardian,  if  any  he  has,  is  of 
a  special  and  qualified  nature,  recognized  only  where  it  is  to 
benefit  the  estate  of  the  heir,  but  in  no  instance  where  it  may 
injure  it.(a) 

2.  That  it  appears  to  be  the  better  opinion,  that  the  pos- 

(n)  A  gaardMn  can  do  no  act  to  the  injury  of  his  ward.  Jaekton  y.  8e»9f 
10  Johns.  R.  435.  Rogers  t.  Conger,  7  id.  557.  See  also  Foreter  t.  FuUer,  6 
Mass.  R.  56.  Jones  ▼.  Brewer,  1  Pick.  314.  As,  if  a  j^aardian  enfeoff  another  in 
fee  of  the  lands  of  his  ward,  both  feoflfor  and  feoffee  are  disseisom.  So  if  a 
fnardian  accepts  a  feoffinent  from  his  ward»  he  is  considered  as  a  disseisor, 
and  liable  to  be  treated  as  such.  Bro.  DisBeisin,  95.  But  generally  those  acts 
of  a  guardian  are  bindiog  on  the  infant,  which  are  for  the  infant's  benefit,  and 
for  which  the  guardian  can  account  Capektnrt  v.  Adminietraiore  of  Hue^^ 
1  Hill,  S.  Ca.  409.    See  TaUitt  t.  TaUitt,  Amk  370. 
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session  of  the  estate  is,  in  law,  in  the  infant ;  and  that  the 
guardian  has  only  an  authority  over  it  in  regard  to  the  rents 
and  profits.(a) 

3.  That,  in  the  present  case,  the  infants  were  in  the  actual 
possession ;  for  if  their  guardian  could  transfer  an  interest  to 
John  Yan  Rensselaer,  it  must  have  been  one  held  adversely 
to  the  infants;  and  as  they  were  living  on  the  farm,  they 
would  be  adjudged  in  possession,  according  to  the  rule,  that 
<*  where  two  are  in  possession,  the  possession  is  to  be  judged 
in  him  that  hath  the  right."    (Hob.  322.) 

4.  That  the  mere  receipt  of  rent  by  John  Yan  Rensselaer, 
without  an  actual  entry,  did  not  give  him  a  possession,  so  as 
to  take  it  out  of  those  in  whom  the  right  existed. 

6.  That  if  John  Yan  Rensselaer  had  been  actually  in  pos- 
session, as  between  him  and  the  grantors  of  the  defendant, 
he  would  have  been  a  mere  trustee,  and  accountable  to  them 
as  guardian  or  bailiff,  until  they  arrived  at  age,  when  they 
defeated  the  trust  by  taking  the  management  into  their  own 
hands,  and  so  incapable  of  maintaining  this  action  against 
their  repre8entative.(6) 

(a)  A  graardian  in  aocage  hat  the  ciutody  of  the  land  ef  the  infant  heir,  and 
receivea  the  profita  for  hia  benefit*  He  haa  tncb  an  intereat  in  the  eatate  aa 
will  authorize  him  to  leaae  it,  or  aTow  in  his  own  name.  Of  coniae  he  may 
maintain  treapaai.  (But  aee  Longstreet  ▼.  Tilton,  Cox.  38.)  Byrne  ▼.  Van 
Hoesent  5  Johns.  R.  66.  Com.  Dig.  tit.  Guardian  in  Socage.  Cro.  Jac.  98. 
Tru89  T.  Old,  6  Rand.  556.  Boom  ▼.  Taylor,  Kirby,  368.  See  alao  Hagru- 
der  ▼.  Peter,  4  Gill  dc  Johna.  323.  (But  it  ia  otherwise  with  a  natural  goar- 
dian.  May  y.  Calder,  2  Mass.  R.  55.  Andertan  t.  Darby,  1  N.  &  M.  369. 
JIft/M  ▼.  Kaiglir,  10  Yerger,  10.)  The  law  will  presume  that  the  infanta  are 
seised  of  the  premises,  in  consequence  of  Uie  rightful  poaaearion  of  the  guar- 
dian in  aocage,  until  he  is  guilty  of  an  act,  which  is  of  itself  a  disseisin  of  the 
infants,  as  by  selling  and  assigning  the  premises  in  fee.  Putnam  v.  Ritchie, 
6  Paige,  390,  399.  Podger^e  eate,  9  Coke,  106,  a.  Ooodtitle  ▼.  Neuman,  3 
Wils.  516.    Bro.  Abr.  235,  tit.  Descent,  pi.  19. 

(6)  "  But  where  a  man  who  has  no  title  to  be  guardian*  enters  as  guardian 
into  the  landa  of  an  infant,  it  is  at  the  election  of  the  infant  to  make  him  a  dia* 
seisor  on  account  of  his  wrongful  entry,  or  waive  the  wrong,  and  call  him  to 
account  as  guardian.  (1  Roll.  Abr.  661,  Cro.  Car.  221,  and  he  must  account 
for  the  profits  throughout,  though  the  entry  be  not  made  for  aeveral  years 
after  the  infant  comes  of  age,  1  Abr.  Eq.  280.  Yallop  and  Hoiworthy,  and 
see  1  Vena.  295.)    So,  if  guardian  in  aocage  occupy  after  the  heir  attains  the 
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My  opinion,  therefore,  is  that  the  verdict  ought  to  be  enter- 
ed for  the  defendant. 

Lansing,  Ch.  J.  was  of  the  same  opinion. 

[As  Radcliff,  J.  gave  no  opinion,  and  the  other  judges 
were  equally  divided,  no  judgment  was  rendered.] 


*Heermance  against  Delamater.        [*220] 

Jurata  and  distringas  may  be  amended  after  verdict,  withoat  coeta. 

BcRR  moved  to  amend  the  jurata  and  distringas^  in  se- 
veral particulars,  so  as  to  correspond  with  the  actual  proceed- 
ings in  the  cause. 

Metcalfe  contra* 

Per  Curiam.  It  being  after  verdict,  the  amendment  may 
be  allowed  of  course,  and  without  co8ts.(a) 

Rule  granted. 


Cathcart  against  Cannon,  Manucaptor,  &c.{h) 

Where  bail  are  relieved,  on  payment  of  coatsy  thia  is  a  condition  which  they 
mast  offer  to  perform,  withoat  waiting  for  a  demand  from  the  plaintiff,  or 
^  a  tender  of  a  bill  of  costs. 

At  the  last  January  term,  the  defendant  was  exonerated 
as  special  bail,  on  payment  of  costs,  which  not  having  been 
paid,  the  plaintiff  proceeded. 

Burr  now  moved  to  have  the  proceedings  stayed,  on  the 
ground,  that  as  the  costs  had  never  been  demanded,  nor  any 
bill  exhibited,  there  was  no  neglect  on  the  part  of  the  defen- 
dant. 

age  of  foarteen,  he  may  be  charged  as  bailiff  (2  Inst.  380.)*'  Btng.  on  Inf. 
Sl  Gov.  175. 

(a)  For  the  manner  of  summoning  jnron  under  the  Revised  Statutes.  See 
2  R.  S.  2d  edit.  331,  «/  9eq.    Gra.  Prac.  2  edit.  273-278. 

(6)  S.  C.  C.  C.  80. 
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Per  Curiam.  The  rule  for  the  relief  of  the1>ajl,  in  Jan- 
uary term,  was  conditional,  and  it  was  the  duty  of  the  de- 
fendant to  have  sought  the  plaintiff,  and  paid  the  costs  to  him, 
without  waiting  for  a  demand,  or  tender  of  a  bilL  He  can 
only  be  relieved  now,  on  paying  insianter  the  costs,  ordered 
at  the  last  January  term,  and  also  the  costs  of  the  subsequent 
proceedings,  and  of  resisting  this  application. 


[*22lJ  Saltonstall  cLgainst  WHiTE.(a) 

The  rnlee  as  to  proceeding!  in  ejectment,  as  for  a  vacant  posseaiton  in  Eng- 
and,  do  not  apply  to  the  new  or  unaettled  landa  of  ibia  country. 

This  was  an  action  of  ejectment  for  lands  belonging  to 
<<  The  HoUand  Campany^^  in  the  county  of  Ontario.  The 
proceedings  were  as  for  a  vacant  possession.  It  appeared 
that  the  company  had  surveyed  the  lands,  and  erected  build- 
ings on  some  part  of  the  tract. 

/>.  A.  Ogden  ( Troup  and  B.  Livingston  on  the  same 
side)  moved  that  William  Willinck  and  three  others,  common- 
ly called  "  The  Holland  Company ^^  be  put  in  the  place  of  the 
present  defendant. 

E.  Livingstonf  contra. 

Per  Curiam.  The  strict  principles  applicable  to  pro- 
ceedings in  ejectment  as  for  a  vacant  possession  in  England, 
cannot,  without  manifest  hardship  and  inconvenience,  be  ap- 
plied to  the  unsettled  lands  of  this  country.  Besides,  the 
tract  has  been  surveyed,  and  buildings  have  been  erected  on 
some  part. 

Rule  granted. 

(a)S.C.,  C.C.82. 
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Towers  against  ViKLiE.(a) 

In  actions  of  trespaM  and  assault  and  battery,  a  certificate  of  the  jndge  before 
whom  the  cause  was  tried,  to  entitle  the  plaintiff  to  full  costs,  may  be 
given  after  the  circuit 

This  was  an  action  of  assault  and  battery^  in  which  a 
verdict  was  found' for  the  plaintiff,  at  the  circuit,  for  six  cents 
damages  and  six  cents  costs.  A  certificate  was  given  by  the 
judge  before  whom  the  cause  was  tried,  to  entitle  the  plaintiff 
to  full  costs,  but  it  was  not  given  at  the  trial, 

Woodwarth  moved  to  vacate  the  certificate,  contending 
that  it  ought  to  have  been  given  according  to  the  act,  by  the 
judge  at  the  trial,  sedente  curia. 

Per  Curiam.  The  6th  section  of  the  act  of  February 
12, 1787,  if  reasonably  interpreted,  means  only  that  the  certi- 
ficate should  be  giveiT  by  the  judge  who  presided  at  the  trials 
Dot  that  the  act  of  making  out  the  certificate  should  be  per- 
formed at  the  time.(6) 

Rule  refused. 

(«)8.C.,  C.C.,  86. 

(6)  By  2  Revised  SUtntes,  Sd  ed.  510,  ^  13,  if  the  plaintiff  recover  judg- 
ment for  any  amount  in  any  coart  of  common  pleas  or  mayor's  court  in  an 
action  of  assault  and  battery,  he  shall  recover  costs.  But  by  the  act  of  1840, 
p.  333,  §  18,  it  is  provided  that  in  actions  for  assault  and  battery,  prosecuted 
in  any  court  of  record,  if  the  plaintiff  shall  not  recover  damages  to  the  amount 
of  fifty  dollars,  such  plaintiff  shall  recover  no  more  coats  than  damages.  This 
establishes  the  same  rule  for  courts  of  common  pleas,  that  prevails  in  the  bu« 
preme  court.    2  Revised  Statutes,  2d  ed.  509,  §  6. 
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Yredenbergh  agaittst  Morris,  Sheriff,  6cc. 

A  jadgment  is  no  lien  on  the  estate  of  a  lessee  for  years. 

The  plaintiff  obtained  a  judgment  against  White  &  Stout, 
which  was  docketed,  and  the  roll  filed,  on  the  22d  March, 
1799.  On  the  12th  of  the  same  month,  White  became  in- 
solvent; on  the  23d,  he  assigned  and  conveyed  in  due  form 
of  law,  and  bona  fide^  all  his  estate,  real  and  personal,  to 
trustees,  for  the  benefit  of  all  his  creditors.  At  the  time  of 
docketing  the  judgment.  White  had  a  leasehold  estate  for  the 
term  of  fourteen  years,  in  the  city  of  New  York,  into  which 
the  trustees  entered  by  virtue  of  the  assignment  to 
them,  and  which,  on  the  16th  April,  *they  sold,  in  [*224] 
execution  of  their  trust,  to  one  Seton  for  1900  dollars. 

On  the  13th  May,  1799,  a  JL  fa.  issued  on  the  judgment 
above  mentioned,  which  was  delivered  to  the  defendant, 
as  sheriff  of  New  York,  with  directions  to  seize  and  sell 
the  leasehold  estate  of  White.  The  defendant  returned  on 
the  execution  miUa  bona,  conceiving  that  he  had  no  power 
to  sell  the  leasehold  estate,  and  there  was  no  other  property. 

Pendleton,  for  the  plaintifi*,  and  Munroy  for  the  defen- 
dant|  submitted  the  question,  whether  the  leasehold  estate 
was  bound  by  the  plaintiff's  judgment,  and  liable  to  be 
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sold  on  the  executiou,  and  if  so,  it  was  agreed  that  the 
defendant  should  immediately  pay  the  debt  due  to  the 
plaintiff. 

Lansing,  Ch.  J.  delivered  the  opinion  of  the  court  The 
determination  of  this  question  depends  upon  the  construc- 
tion of  the  statute  of  this  state,  passed  the  I9th  March,  1787. 
The  second  section  provides,  that  no  judgment  shall  affect 
any  lands  or  tenements,  as  to  purchasers  or  mortgagees,  but 
from  the  time  of  filing  the  roll ;  and  the  third  section  ex- 
tends the  provision  to  the  time  of  docketing.  These  sections 
are  transcripts  of  the  statutes  of  29  Gar.  II.  c.  13,  14,  and  4 
and  6  Wm.  and  Mary,  c.  20,  but  the  section  which  precedes 
them,  subjecting  all  lands,  tenements  and  real  estate  of  debt, 
ors,  to  be  sold  for  the  satisfaction  of  their  debts,  on  execution, 
is  a  departure  from  the  English  law. 

When  this  question  was  fi[rst  presented,  I  had  doubts 
whether  the  docketing  of  the  judgment  did  not  bind  the 
interest  of  a  tenant  for  years,  as  comprised  within  the  terms 
lands,  tenements,  or  hereditaments.  If  it  did,  the  delivery 
of  the^./a.  in  this  instance,  could  only  operate  upon  White's 
remaining  property,  the  mere  personal  chattels.    The  word 

tenement  in  legal  signification,  is  appropriate  to  real 
[•226]    estate,  and  imports  every  thing  that  may  be  *holden 

if  it  be  of  a  permanent  nature ;  hence  it  is  construed 
to  be  a  term  more  comprehensive  than  land.  This,  however, 
is  merely  a  restraining  statute.  It  creates  no  positive  rule 
on  the  subject.  It  purports  to  restrain  the  operation  of  the 
law  already  in  existence ;  and  to  enable  us  to  give  it  a  pro- 
per interpretation,  it  is  necessary  to  examine  what  was  held 
to  be  the  law,  before  the  passing  of  the  statute  of  29  Car.  II. 
This  appears  from  PleetwwxPs  case,  8  Co.  171,  in  which  it 
is  laid  down,  that  a  bona  fide  sale  of  a  term  for  years,  after  a 
judgment,  is  good ;  but  not  after  execution  awarded,  and  for 
this  is  cited  2  Roll.  157,  and  several  cases  from  the  Year 
Books.  (2  Hen.  IV.  14;  11  Hen.  IV.  7;  9  Hen.  VI.  58.) 
This  shows  how  the  law  stood  before  the  statute. 

In  the  case  of  Burden  v.  Kennedy,  (3  Alk.  739,)  Lord 
Chancellor  Hardwicke  held,  that  a  leasehold  estate  was  affected 
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by  a  fieri  fcuMs  lodged  in  the  sheriff's  office.  This  was  a 
long  time  after  the  English  statutes  first  above  mentioned 
were  passed,  and  it  shows  that  the  same  doctrine  as  to  this 
point,  had  prevailed  both  before  and  after  the  passing  of 
those  statutes. 

We  are,  therefore,  of  opinion  that  the  docketing  of  the 
judgment  does  not  bind  a  term  for  years,  and  that  the  plaintiff 

take  nothing  by  his  motion.(a) 

Rule  refused. 


*Lb  Roy,  Bayard,  and  M'Evers  against      [*226J 

OOUVERNEUR. 

Co  ft  policy  of  iiwimiioa  contftinuig  Uio  mual  wftmnty  *'  thftt  oorn,  4^.  shall  be 
free  from  aTeimge  under  aeven  per  cent  unlev  general i**  the  iomiied  can  only 
recoYer  for  general  average,  or  for  an  actual  aa  distingaiflhed  from  a  Uehmeal 
Mai  loai. 

This  was  an  action  on  a  policy  of  insurance  on  goods 
shipped  on  board  the  Anne  and  Mary,  at  and  from  New  York 
to  Madeira.  The.  plaintiffs  declared  for  a  total  loss,  by  the 
perils  of  the  sea. 

On  the  trial  before  Mr.  Justice  KetU^  at  the  last  March 
circuit,  in  the  city  of  New  York,  a  special  verdict  was  found 
which,  as  far  as  the  facts  are  material  to  be  noticed,  stated 
that  the  policy  was  subscribed  by  the  defendant,  on  the  10th 
September,  1798 ;  that  it  was  accompanied  with  the  usual 
memorandum  in  cargo  policies,  by  which,  among  other  things, 
grain  of  all  kinds  was  warranted  by  the  assured,  "  free  from 

(a)  Sm  1  Cruiae,  Dig.  183.  1  Billiard  Ab.  123.  Bat  by  3  R.  S.  2d  edit.  282, 
$  3.  •'  All  jndgmenta  hereafter  rendered  in  any  court  of  record,  shall  bind, 
and  be  a  charge  npon  the  lands,  tenements,  real  estate  and  chattels  real  of 
every  penon  against  whom  any  snch  jadgment  shall  be  rendered,  which  each 
person  may  hare  at  the  time  of  docketing  snch  judgment,  or  which  such  person 
shall  acquire  at  any  time  thereafter ;  and  such  real  estate  and  chattels  real« 
shall  be  subject  to  besold  upon  execution  to  be  issued  on  such  judgment*'  The 
R.  L.  500,  §  1,  rAct  of  April  2, 1813,)  made  judgments  liens  upon  all  "  lands, 
tenements  and  real  esUto  "  of  the  party.    See  also  Gra.  Prae.  3d  edit  343. 
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average  under  7  per  cent,  unless  general ;"  that  the  ship  was 
laden  with  com  and  staves  to  wit,  6514  bushels  of  Indian 
corn,  of  the  value  of  2983  dollars,  and  staves  to  the  value  of 
near  300  dollars ;  that  she  proceeded  on  her  voyage  on  the 
16th  September,  1798,  and  was  overtaken  by  a  storm  on  the 
21st  of  the  same  month,  and  on  the  27th,  became  so  much 
itljured  that  she  was  obliged  to  seek  a  port,  and  on  the  17th 
October,  arrived  at  New  Castle,  on  the  Delaware,  where  she 
could  get  no  repairs,  and  could  find  no  stores  in  which  to 
put  her  cargo ;  that  the  yellow  fever  raged  violently  at 
Philadelphia  at  that  time,  and  she  remained  at  New  Castle 
until  it  abated ;  that  on  the  30th  October,  she  proceeded  to 
Philadelphia,  aind  on  imlading  her  cargo  there,  all  the  com 
was  found  to  be  so  much  damaged  as  to  be  unmerchantable, 
and  unfit  to  be  re-shipped ;  that  a  considerable  quantity  of 
the  lumber  had  been  thrown  overboard  during  the  storm,  for 
the  preservation  of  the  ship  and  the  residue  of  the  cargo ;  that 
the  plaintifis  received  intelligence  of  the  loss  on  the  24th 
November,  and  on  the  same  day  gave  notice  thereof 
[*227]  and  made  due  proof  *of  the  loss  and  their  interest, 
and  abandoned  to  the  defendant  and  the  other  in- 
surers. 

The  question  which  arose  on  the  special  verdict  was, 
whether  the  plaintiffs  were  entitled  to  recover  for  a  total  loss, 
or  for  a  general  average  only. 

D.  A.  Offden  and  Harrison,  for  the  plaintifi*s. 

Troup  aDd\B.  Livingston^  for  the  defendant. 

Per  Curiam.  There  is  no  doubt  that  the  plaintiffs  are 
entitled  to  recover  a  proportion  of  the  general  average  occa- 
sioned by  the  jettison.  The  ship,  freight  and  cargo,  must 
contribute  to  this  loss.  The  claim  for  a  total  loss  depends 
on  the  constmction  to  be  given  to  the  exception  in  the 
ni.emorandum,  "  free  from  average  unless  general."  The 
French  writers,  Yalin,  Emergion  and  Pothier,  consider  it  as 
protecting  the  underwriter  from  every  partial,  but  not  against 
any  total  loss. 

The  English  construction  is,  that  the  protection  extends 
to  all  losses  except  an  actual,  as  distinguished  from  a  techni- 
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cal  total  loss.  (3  Burr.  1660.  Park,  114, 116.  Millar,  359, 
S.  C.)  The  clause  appears  to  have  been  introduced  in  the 
year  1749,  and  the  English  decisions  upon  it  recognize  a 
usage  conformable  to  this  con9truction,  coeval  with  the  in-* 
troduction  of  the  clause. 

We  are,  therefore,  of  opinion  that  the  rule  must  be  the 
same  with  us,  and  of  coiurse,  that  the  plaintiffs  can  recover  for 
the  general  average  only.    (Marsh.  138-156.)  (a) 

Jud^ent  accordingly. 


Wells  tigainst  Nbwkirk,  Executor  of  Pierson.    [*228] 

JuBtioes  of  the  peace  hare  no  jariadiotion  in  aottoiu  by  or  afaiast  executon  or 
administraton. 

In  error  on  certiorari  to  a  justice's  court. 

The  principal  error  assigned  was,  that  the  defendant,  who 
was  plaintiff  below,  sued  in  the  capacity  of  an  executor,  and 
that  a  justice  has  no  jurisdiction  in  any  case  in  which  an  ex- 
ecutor is  a  party. 

Bogardusy  for  the  plaintiff. 

Champliny  for  the  defendant. 

Per  Curiam.  We  think  that  the  exception  to  the  juris* 
diction  of  the  justice  is  well  taken.  The  statute  from  which 
he  derives  his  authority  applies  only  to  cases  in  which  the 
parties  act  in  their  own  rights  and  not  to  cases  in  which 
they  appear  in  outer  droit.  This  is  to  be  collected  from 
the  general  tenor  of  the  statute,  and  the  provisions  contained 
in  it.  All  its  process  and  the  judgments  to  be  given  under 
it,  are  founded  on  the  idea  of  personal  responsibility.    Thus 

(a)  See  2  Philips  on  Ins.,  3d  ed.,  477, 479,  494, 495.  The  common  policies 
of  New  York  exempt  insnren  from  particular  average  on  salt,  dry  fish,  fniitet 
whether  praaerred  or  otherwise,  grain,  lumber,  yam,  hides  and  skins,  bar 
and  sheet  iron,  iron  wire,  tin  plates,  tobacco,  Indian  mealr  cheese,  Togetables 
and  roots,  cotton  bagging,  pleasure  carriages,  hoasebold  fumitnre,  mufical  J4» 
stmments  and  looking  glasses. 
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Wells  T.  Newkirk.  " 

the  defendant  may  be  arrested  by  warrant,  without  any  ez"* 
ception  as  to  the  character  or  capacity  in  which  he  may  be 
sued ;  the  judgment  to  be  given  operates  against  him  in  his 
own  right ;  the  execution  is  to  be  issued  against  his  person^ 
or  his  individual  praperiy,  and  every  proceeding  contem- 
plates the  subject  of  the  suit  as  a  demand  against  him  in  his 
private  capacity.  The  justice  cannot  try  the  plea  of  plene 
admifUsiravitf  without  entering  into  the  whole  of  the  exe- 
cutor's administration,  and  of  course  deciding  on  questions 
of  property  to  a  much  greater  amount  than  could  be  intend- 
ed to  be  submitted  to  him.  The  executor  cannot  plead  out- 
standing debts  without  being  exposed  to  equal  difficulties. 
No  judgment  can  be  rendered  for  assets  infuturo,  nor  against 
the  property  of  his  testator.  In  short,  all  the  rights  of  an 
executor  at  common  law  would  be  invaded,  if  subject  to  the 
proceedings  under  this  statute. 

Similar  objections  and  difficulties  occur  in  the  case  of  an 
executor-plaintiff.  When  a  non-resident,  he  is  not 
[*229]  ^entitled  to  the  benefit  of  a  warrant,  without  giving 
'  security  as  other  persons,  to  pay  the  debt  or  damages, 
and  costs,  in  case  judgment  be  given  against  him.  l^he  de- 
fendant may  have  demands  against  his  testator,  which  he 
would  be  bound  to  set  off  in  the  action,  and  a  balance  might 
thus  be  found  against  the  executor,  and  he  would  be  liable 
to  judgment  and  execution  against  him  in  his  private  capa- 
city, in  the  saaie  manner  as  if  he  was  defendant.  By  the 
statute,  each  party  is  obliged  to  plead  and  set  off  any  demand 
he  may  have  against  the  other,  and  the  proceedings  before 
the  justices  are,  in  this  respect,  in  the  nature  of  cross  actions. 
An  executor,  therefore,  when  a  plaintiff,  is  liable  to  the  same 
difficulties,  and  although  in  the  progress  of  a  suit  they  may 
not  occur  frequently,  it  is  no  answer  to  the  argument  against 
the  authority  of  the  justice^  If  a  court  has  not  power  to 
do  complete  justice  between  parties,  in  every  shape  in  which 
their  rights  may  be  presented,  it  ought  not  to  interfere. 

It  is  true,  thht  executors  and  administrators  are  inciden- 
tally named  in  the  statute,  for  the  purpose  of  exempting  them, 
when  plaintifls,  from  the  payment  of  costs,  from  which  it  has 
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been  ioferred,  that  the  legislature  intended  that  they  should 
be  subject  to  the  jurisdiction  of  justices.  But  no  such  power 
is  directly  given,  and  no  inferior  court  can  assume  jurisdio* 
tion  by  inference  or  implication. 

On  the  whole,  we  are  of  opinion,  that  the  justice  had  no 
jurisdiction,  and  that  the  judgment,  for  this  reason,  ought  to 
be  reversed.(a) 

Judgment  reTeraed. 


Mott  against  Doughty,  Administrator,  &c.    [•230J 

Whera  Uie  mlneribuig  witneM  to  %  boBd  is  dead,  proof  of  bit  haod-writiog  is 
snffielent 

This  was  an  action  of  debt  on  a  bond.  Plea,  the  general 
issue. 

The  cause  was  tried  before  Mr.  Justice  Kent,  at  the  last 
August  sittings  in  the  city  of  New  York. 

The  plaintiff  proved  the  hand-writing  of  the  subscribing 
witness  to  the  bond,  and  that  both  he  and  the  obligor  were 
dead. 

On  this  evidence  a  verdict  was  taken  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  court,  whether  it  was  sufficient  to 
authorize  the  verdict 

Harison^  for  the  plaintiff,  insisted,  that  the  evidence  was 
prima  facie  sufficient,  and  ought  to  prevail  when  not  opposed 
by  other  testimony  on  the  part  of  the  defendant. 

Hoffman^  for  the  defendant,  contended,  that  the  plaintiff 
ought  at  least  to  have  proved  the  hand-writing  of  the  obligor, 
which  would  have  been  higher  and  more  direct  evidenee  6i 
the  execution  of  the  bond  by  him,  than  any  proof  of  thesig- 

(a)  Jfoy  T.  Cmrty,  t.  Admmutrator,  ^  1  Caines'  R.  191.  Cq^»  B^tt  t. 
TVoey.  3  Cainw'  R.  129.  Bat  by  S  K.  S.  159,  §  5,  actions  oogriiitabls  beforo 
a  JBstiee  may  be  brooght  hy  exeoaton  and  admioistraton,  tbongh  an  execu- 
tor or  administrator  eannot  be  sued  as  sack.     See  1  Cowen's  Treatise,  Sd 
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nature  of  a  witness,  in  support  of  which  he  cited  Coghlan  ▼. 
WiUiamsanj  (Doug.  93,)  and  the  opinion  of  Lord  Kenyon 
in  Watlis  v.  Delanceyj  (7  Term  Rep.  266,  in  notes.) 

Per  Curiam.  We  are  of  opinion,  that  the  evidence  was 
prima  fade  sufficient.  When  parties  appeal  to  witnesses  to 
attest  their  acts,  they  must  intend  to  abide  by  the  testimony 
arising  from  that  mode  of  proof;  and,  regularly,  it  is  incum* 
bent  on  them  to  produce  the  witnesses  themselves,  or  one  of 
them,  if  in  their  power.  If  the  witnesses  be  dead,  their 
hand-writing  is  the  next  regular  proof,  and  that  must  be 
considered  as  competent.  The  proof  of  their  hand-writing 
appears  to  have  been  the  ancient  practice ;  and  the  opinion 
of  I^rd  Kenyon  at  nisi  prius^  in  the  case  of  WaUis  v.  De- 
lanceyy  cited  on  the  part  of  the  defendant,  is  the  only 
(*231]  authority  in  opposition  •to  it.  The  cases  in  support 
of  the  rule  are  numerous.  (12  Mod.  607;  12  Vin. 
224;  Comb.  248;  Skin.  269;  1  Ld.  Raym.  734;  Peake  N. 
P.  100 ;  Esp.  Oas.  2,  and  see  7  Term,  266,  in  note.)  Some 
of  them  relate  to  absent  witnesses,  but  the  principle  in  all  is 
the  same,  as  to  the  point  now  under  consideration. 

The  hand-writing  of  one  witness  only  was  proved  in  the 
case  before  us,  and  it  does  not  appear  that  there  was  any 
other.(a) 

Judgment  for  the  plaintiff. 

(tt)  Where  a  witness  to  an  instrument  becomes  incapacitated,  proof  of  his 
hand-writing  is  admissible,  as  in  cases  of  death,  Jackson  v.  Waldron^  13  Wend. 
178 ;  KivnbM  ▼.  Davia,  19  Wend.  437 ;  Lush  y.  Dru$t,  4  id.  313  ;  McPkermn 
V.  Raihbone,  1  If  d*  98  ;  People  ▼.  McBenry,  19  id.  482.  See  Losee  y.  Lotee, 
9  Hill,  609 ;  Buckley  v.  Smith,fi  Esp.  697 ;  Page  y.  Mann,  M.  &,  M.  79 ;  Kay 
▼.  Brookman,  3  C.  &  P.  555,  M.  &  M.  286 ;  NeUon  y.  Whittall,  1  Barn.  &, 
Ad.  19 ;  Adams  y.  Kerr,  1  B.  &  P.  360  .'^blindness.  Wood  y.  Drury,  1  Ld. 
Raym.  734  ;  Pedler  y.  Page,  1  M.  &  Rob.  258  :->in8anity,  12  Vin.  Ab.  Evi- 
dence, 223,  (T.  b.  48 ;)  Burnet  y.  Taylor,  9  Ves.  381  ;  Cvrrie  y.  Child,  2 
Campb^  283 :— infamy,  Com.  Dig.  Testmoigne,  (B.  3 ;)  Jones  y.  Mason,  2 
Strange,  833 :— absence  abroad,  WaUis  y.  Delancey,  7  T.  R.2  66,  n ;  Coglan  y. 
WiiUafMon,  Doog.  93 ;  Adam  y.  Kerr,  1  B.  &  P.  361  .-—acquiring  an  interest 
ftfter  the  exeoation  of  tbe  iastrument,  Oose  y .  Tracy,  I  P.  Wms.  287 ;  God- 
frey y.  Norrie,  1  Strange,  34 ;  Buckley  y.  Smith,  ut  npra  ;  per  Best,  C.  J. 
in  Hovill  y.  Stephenson,  5  Ding.  493 : — ^being  out  of  the  jurisdiction  of  the 
n^rior  courts,  Luak  v.  Dru»e,  ut  eupra;  Van  Dyne  y.  Thayre,  19  Wend 
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1G3 ;  Ward  ▼.  WilU,  I  Taunt  161 ;  Prince  t.  Blackhum,  2Ewt,  350 ;  Adam 
▼.  Kerr,  ut  aupra;  Hodneit  ▼.  Formanf  I  Stark.  90 ;  Jonet  t.  Brewer 1 4  Tannt 
46 : — or  where  he  caunot  be  fonnd  apon  diligent  searchi  and  it  is  a  qaettion 
for  the  jary  to  detennine  whether  eaffieient  search  has  been  made  for  the 
witneas,  Jaeknn  ▼.  Oager,  5  Cowen,  383 ;  Bampton  ▼.  PauliUt  4  Bing.  S64, 
12  Moore,  407 ;  Croeby  t.  Percy,  1  Tannt  364,  1  Campb.  303.  See  titeph. 
N.  P.  1 706,  et  eef .  See  alM  the  following  anthoritiee.  <*  Sigfried  ▼.  Levan^  6 
Serg.  &  Rawie,  311.  MiUet^e  eitaU,  3  Rawle,  317,  318.  PeUetreau  t.  Jack- 
eon,  11  Wend.  110.  McPhereon  t.  Rathbone,  id.  96.  Lueh  ▼.  Druek,  4  id. 
313.  Ingram  t.  HaU,  1  Hayw.  Rep.  207.  SomerviUe  r,  SuUitan,  1  CaU's 
Rep.  560,  561.  Jaekeon  ex  dem,  Variek  ▼.  Waidnm,  13  Wend.  17a  ffarroU 
y.  Norwood,  I  Harr.  dc  John.  174, 175.  Rooey.  Ootdd,  5  Greenl.  Rep.  204. 
WhUiemare  y.  Brooke,  1  id.  63,  note.  Sluby  y.  ChampUn,  4  id.  461.  Jones 
y.  BrinkUy,  I  Hayw.  Rep^  20.  Jenet  y.  Blount,  id  338.  LautermOeh  y. 
Kneagy,  3  Serg.  d&  Rawle,  202.  JEfamtZton  y.  JTsTMien,  6  Binn.  Rep.  45.  Smith 
y.  Ckamberlain,  2  N.  Hamp.  Rep.  440.  Parket'e  ej^re  y.  Faeeit,  1  Harr.  & 
John.  337.  Jaekeon  ex  dem.  Bond  ▼.  Root,  18  John.  Rep.  69,  66.  Murdock 
y.  Huntei*e  refe,  1  Brock.  Rep.  135.  Gilliam'e  adm'r  y.  Perkinaon'e  admr.  4 
Rand.  325.  PornMoora  y.  Brigge,  6  N.  Hamp.  Rep.  561.  ClarVe  leeeee  y. 
Courtney,  5  Peterf*  Rep.  319.  Den  y.  Van  Hauten,  5  Halet  273.  Paitermn 
y.  Tiiciker,  4  id.  322.  .  Wtnn  r.  J^attereon,  9  Peters*  Rep.  ^74, 675,  676. 

"  Before  being  allowed  to  proye  the  ingtrnment  by  evidence  of  the  witne«' 
hand-writing,  the  non-production  of  all  the  wilnenes,  if  there  be  more  than 
one,  must  be  duly  accounted  for.  Jaekeon  ex  dem,  Bdmm  y.  Oager,  5  Cowen's 
Rep  383.  Davideon*9  lessee  y.  Bloomer,  1  Dall.  Rep.  123.  Jaekeon  ex  dem. 
Woodruff  y.  Cody,  9  Cowen'i  Rep.  140.  Jaekeon  ex  dem.  Bond  y.  Root,  18 
John.  Rep.  60.  Hauiz  y.  Rough,  2  Serg.  &  Rawle,  349.  Whittemore  y. 
Brooke,  1  Greenl.  57,  59.  Shepherd  y.  Ooee,  1  Tenn.  Rep.  487.  1  Stark. 
Ey.  328,  6th  Am.  ed.  Jaekeon  ex  dem.  Bowman  y.  Chrietman,  4  Wend.  277. 
Siump  y.  Hughee,  5  Hayw.  Rep.  93.  Jojiss  y.  Cooprider,  1  Blackf.  Rep.  47, 
49,  note,  (1.)    Booker  y.  Bowlee,  2  id.  90. 

'<  Where  all  the  witnesses  to  a  deed  or  other  instrument  are  dead,  or  absent, 
&c.,  there  being  seyeral,  proof  of  the  hand-writing  of  one  of  them  will,  prima 
facie,  suffice  to  allow  the  instrument  to  be  read.  Jaekeon  ex  dem.  Woodruff 
y.  Cody,  9  Cowen's  Rep.  140.  Fitthugh  y.  Croghan,  2  J.  J.  Marsh.  Rep.  434. 
Jaekeon  ex  dem,  Livingeton  y.  Burton,  1 1  John.  Rep.  64.  Dudley  y.  Sumnerp 
5  Mass.  Rep.  444.  Jaekeon  ex  dem.  Bond  y.  Root,  18  John.  Rep.  60.  JTePer^ 
ran  y.  Powere,  2  Serg.  Sl  Rawle,  44.  Jaekeon  ex  dem  Boyd  y.  Lewie,  13 
John.  Rep.  504.  1  Stark.  Ev.  328,  6th  Am.  ed.  Jonee  y.  Cooprider,  1  Blackf. 
Rep.  49,  note  (1.)  Kelley  y.  Dunlap,  3  Pennsyly.  Rep.  136.  Hamilton  y. 
MeGuire,  2.  Serg.  6l  Rawle.  478.  Kingwood  y.  Bethlehem,  1  Green's  Rep. 
226,  227.  Couleon  y.  Walton,  9  Peters'  Rep.  62.  Jaekeon  ex  dem  Laneing 
y.  Chamberlain,  8  Wend.  620.  Otherwise,  howeyer,  in  South  Carolina, 
Sime  y.  De  Crqffenreid,  4  McCord,  253 ;  in  Kentucky,  eemble,  Robade  y. 
Wolfe,  1  Dana,  155;  and  Louisiana."  Cowen  &,  Hill's  notes  to  1  Phill. 
Ey.  1299,  1300.    Brown  v.  Kimball,  25  Wend.  259. 
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Jackson,  ex  dem,  C.  Fitzrot,  otherwise  called  Lord 
Southampton,  and  AnQe,  his  wife,  and  others,  against 
Sample. 

One  of  Mveral  copaieenen  may  maintain  ejectment  on  her  aeparate  d«- 

miM.(a) 
A  mere  M^irant  or  bailiff,  in  the  poaiewion  of  ianda,  ia  not  entitled  to  a  notice 

to  quit 

This  was  an  action  of  ejectment^  brought  to  recover  certain 
lands  in  a  tract  called  Warrensburgh,  in  the  county  of  Mont- 
gomery, on  a  demise  from  Lord  Southampton  and  his  wife, 
and  the  several  demises  of  the  other  lessors. 

On  the  trial,  before  Mr.  Justice  Lewis  at  the  last  June 
circuit  in  that  county,  it  was  stated  on  the  part  of  the  'plain- 
tiff, that  the  defendant  originally  took  possession  of  the  pre- 
mises in  question,  by  permission  of  an  agent  of  the  heirs  and 
devisees  of  Sir  Peter  Warren ;  and  the  plaintiff  proved,  that 
on  the  1st  August,  1763,  the  defendant  applied  to,  and 
obtained  leave  from  J.  Glen,  who  was  an  agent  of  the  heirs 
and  devisees  of  Sir  P.  Warren,  to  take  possession  of  the  half 
of  lot  No.  68,  which  is  part  of  the  premises  in  question,  and 
also,  that  on  the  18th  August,  1772,  the  defendant  and  others 
on  the  one  part,  and  O.  Delancey,  as  agent  of  the  heirs  and 
devisees  of  Sir  Peter  Warren,  on  the  other  part,  executed  an 
agreement  under  their  hands,  and  in  the  words  following : 

"This  indenture  made  the  18th  July,  1772,  between 
Johannes  Stein,  Samuel  Sample  and  others,  of  the  county  of 

Tryon,  yeoman,  of  the  one  part,  and  Oliver  Delancey, 
[*232]    •of  the  city  of  New  York,  for  and  on  behalf  of  the 

heirs  and  devisees  of  Sir  Peter  Warren,  deceased,  of 
the  other  part,  witnesseth  ;  that  the  said  parties  of  the  first 
part  for  divers  good  causes,  and  for  and  in  consideration  of 
the  sum  of  five  shillings  current  money  of  the  province  of 
New  York,  to  them  severally  and  respectively  in  hand  paid, 

(a)  Chamhera  ▼.  HandUy'e  heire,  3  Manh.  98,  new  seriea.  Tillinghaat'a 
Adama  on  Ejectment,  Hogan'a  ed.  211. 
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by  the  said  Oliver  Delancey,  the  receipt  whereof  they  do 
hereby  acknowledge,  do  by  these  presents  severally  and 
respectively  for  themselves,  their  heirs,  executors  and  assigns, 
covenant,  promise,  grant  and  agree  to  and  with  the  said 
Oliver  Delancey,  his  heirs  and  assigns,  that  they  will  severally 
and  respectively  hold,  keep  and  preserve  the  possession  of 
the  several  farms,  pieces  and  parcels  of  land  they  respectively 
reside  on  and  occupy,  in  a  certain  tract  of  land  commonly 
called  Warrensburgh,  and  granted  by  letters  patent  bearing 
date  the  29th  August,  1735,  to  Charles  Williams  and  others, 
to  and  for  the  heirs  and  devisees  above  mentioned,  of,  from 
and  against  all  and  every  other  person  or  persons  whatso- 
ever, claiming  or  to  claim  the  same,  by,  from  or  under  any 
right,  title,  or  interest  whatsoever ;  for  the  true  performance 
whereof,  they  hereby  severally  and  respectively  bind  them- 
selves, their  heirs,  executors  and  administrators  unto  the  said 
Oliver  Delancey,  in  the  penal  sum  of  600/.  current  money 
aforesaid;  and  the  said  Oliver  Delancey,  for  himself,  his 
heirs,  executors  and  administrators  doth  covenant,  grant, 
promise  and  agree,  to  and  with  the  sbid  parties  of  the  first 
part,  their  heirs  and  assigns,  that  he  will  indemnify,  and 
save  harmless  every  and  each  of  them  respectively  of  and  from 
all  charges  and  expenses  that  may  accrue  to  them  in  conse- 
quence of  the  true  performance  of  the  aforesaid  covenant,  for 
which  purpose  he  binds  himself,  in  the  like  penalty  of  600/. 
current  money  aforesaid  to  the  parties  of  the  first  part 
severally  and  respectively,  and  their  heirs  and  assigns.  In 
witness  whereof,"  &c. 

•  It  was  then  proved,  that  the  heirs  of  Sir  P.  Warren,  were 
three  daughters,  who  claimed  the  premises  as  co-parceneis, 
one  of  whom  is  Lady  Southampton,  who  is  one  of 
*the  lessors ;  and  it  was  admitted,  that  Lord  South-  [*233] 
ampton  had  died  since  the  commencement  of  this 
action.  The  defendant  had  not  received  any  notice  to  quit 
the  premises. 

A  verdict  was  taken  for  the  plaintifiis,  for  an  undivided 
third  part  of  the  premises. 

At  the  last  term  a  motion  was  made  for  a  new  trial  on  the 
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following  grounds :  1.  That  the  demise  to  the  plaintiff  ought 
to  have  been  joint  from  all  the  co-parceners,  and  that  he  can- 
not recover  on  the  several  demise  of  one  of  them  only. 

2.  That  the  defendant  was  entitled  to  a  previous  notice  to 
quit 

Van  FecA/en,  for  the  plaintiff. 

Cody  and  jButt,  for  the  defendant. 

Lansing,  Ch.  J.  delivered  the  opinion  of  the  court.  Two 
points  have  been  made  in  this  cause,  as  reasons  for  setting 
aside  the  verdict 

1.  That  co-parceners  cannot  sever  in  ejedmtntj  so  as  to 
maintain  the  action  severally. 

2.  That  the  plaintiff  had  neglected  to  give  notice  to  quit 
As  to  the  first  point,  the  doubt  seems  originally  to  have 

been  whether  co-parceners  could  join,  and  not  whether  they 
could  sever,  in  an  action  of  gectment 

In  the  case  of  MiUenerv.  Robinson^  (Moore,.  682,)  two 
co-parceners  declared  quod  demiserutii,  this  was  excepted  to, 
and  the  exception  was  held  to  be  well  taken. ' 

In  the  case  o(  Banner  v.  JameSj  (1  lid.  Raym.*V26,)  Hdt, 
J.  ruled  that  co-parceners  might  join  in  ejectment,  and  denied 
the  case  in  Moore  to  be  law. 

In  the  case  of  Morris  v,  Barrt/j  (I  Wilson,  1,)  there  were 
two  demises  of  the  same  date  for  the  same  land,  and  for  the 
same  term  to  which  it  was  objected  that  both  lessons  could 
not  have  title  at  the  same  time,  and,  therefore,  the  plaintiff 
could  not  enter  by  virtue  of  both  demises. 

This  was  on  error,  after  verdict.  Lee,  Ch.  J.  in^  giving 
the  opinion  of  the  court  says,  "  if  by  any  means 
[*234]  whatever,  *the  plaintiff  can  be  supposed  to  have  a 
title  as  laid  in  the  declaration,  after  a  verdict  we  will 
hold  his  judgment  right,  and  there  is  no  inconsistency,  but 
that  two  leases  of  the  same  term,  and  of  the  same  lands,  may 
be  good.** 

Sir  John  Strange,  who  argued  for  the  defendant,  had  put 
a  case,  "  that  if  there  be  two  joint  tenants,  and  one  of  them 
make  a  lease  for  the  whole  land  at  one  time,  and  the  other 
make  a  lease  for  the  whcde  land  at  another  time  of  the  same 
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day,  the  moiety  of  each  joint  tenant  will .  only  pass,  and  in 
such  case  the  plaintiff  could  not  have  declared  more  properly 
than  be  had  done."  Lee,  adverting  to  this  case,  observes,  in 
the  case  of  two  joint  tenants,  each  of  them,  as  they  are  seised 
per  mie  and  per  tout^  may  make  a  lease  of  the  wbole,  aU 
though  his  moiety  will  only  pass. 

That  the  leases  in  this  instance  are  stated  to  extend  be- 
yond the  right,  is  evidently  not  the  ground  upon  which  the 
opinion  of  tbeir  validity  is  founded,  for  their  operation  is 
limited  to  the  passing  of  their  respective  moieties,  and  joint 
tenants  and  co-parceners  have  similar  interests :  Of  conse- 
quence, the  reasoning  applies  to  this  case.  Indeed,  the  solu- 
tion of  a  question,  whether  a  co-parcener  is  legally  competent 
to  make  a  lease  of  his  portion  of  the  joint  estate,  seems  to  de- 
termine the  controversy.  It  appears  from  Co.  Lit.  167,  a. 
that  she  is  competent  to  make  such  lease,  and  it  follows,  that 
she  can  sustain  her  ejectment  on  her  own  demise,  for  her  pro- 
portion of  the  common  estate. 

The  case  of  Siedman  v.  Page,  (1  Salk.  391 ;  12  Mod.  86, 
S.  C. ;  6  Mod.  141,  S.  C. ;  Comb.  347,  S.  C.,)  reported  in 
Salkeld  by  the  name  of  Siedman  v.  Bates,  was  relied  on  by 
the  defendant  to  support  the  doctrine  he  contended  for. 
That  case  was  in  replevin,  in  which  the  defendant  avowed 
for  a  moiety  of  rent,  reserved  by  the  ancestor  of  co-parceners, 
and  it  was  held,  that  otie  co-parcener  cannot  make  such 
avowry  for  a  moiety  of  rent  before  paiiition.  It  is  also  said, 
that  both  sisters  must  join  ]  both  make  but  one  heir,  to  whom 
the  rent  descends  as  one  entire  inheritance. 

*This  avowry  was  by  a  co-parcener  of  a  moiety  of  [*235] 
a  rent,  of  which  the  ancestor  was  seised.  It  was  be- 
fore partition,  and  they  could  only  entitle  themselves  as  heirs 
jointly ;  the  rent  was  there  merely  a  subject  of  controversy, 
and  considered  as  a  c/iase  in  action  impartible  in  its  nature. 
It  would  be  an  extremely  inconvenient  doctrine,  if  it  were 
established  as  law,  that  each  co-parcener  should  be  permitted 
to  sustain  her  action  separately  for  a  portion  of  the  rent,  or 
that  a  tenant  should  be  subject  to  several  distresses  before 
partition. 

Vol.  I.  36 
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Some  authorities  were  produced  to  show  that  co-parceners 
were  compellable  to  join  in  a  prascipe.  It  is  not  necessary  to 
trace  the  reasoning  on  this  subject.  The  doctrine  respecting 
it  appears  inapplicable  to  the  present  case.  In  drwtural  ac- 
tions, perhaps,  the  reason  for  imposing  it  on  them  to  join, 
was  to  prevent  the  estate  in  co-parcenary  from  being  convert- 
ed into  an  estate  in  common,  by  the  mere  recovery,  without 
the  privity  or  consent  of  the  other  co-pareeners;  In  actions 
of  that  description,  as  well  as  possessory  actions,  the  common 
practice  (during  the  time  those  actions  were  usually  brought) 
of  summons  and  severance,  disengaged  the  party  disposed  to 
assert  her  right  by  action,  and  enabled  her  to  proceed  without 
any  embarrassments  from  her  associates. 

We  find  no  process  correspondent  to  summons  and  seve< 
ranee,  in  ejecttnent,  and  hence,  if  any  remains  of  ancient 
strictness  should  operate  against  the  plaintiff's  right  of  re- 
covery, we  should  be  strongly  opposed  to  it.  We  are,  how- 
ever, satisfied  that  this  is  not  the  case,  and  that  the  plaintiff 
may  well  sustain  this  action  on  the  first  ground. 

The  second  question  does  not  depend  on  an  implication  of 
law,  arising  from  a  silent  acquiescence,  or  a  series  of  equivo- 
cal acts  as  to  the  nature  and  duration  of  the  defendant's  te- 
nure, but  upon  the  express  agreement,  of  the  parties.  The 
terms  of  that  agreement,  on  the  part  of  the  defendant  and 
his  associates,  were,  "  in  consideration  of  your  indemnify- 
ing us,  we  engage  to  hold  the  land  we  possess  for 
[*236J  *you  against  all  others,  and  this  without  limiting 
any  period,  or  Mipniating  any  service  or  compensa- 
tion for  its  use." 

If  the  defendant  had  been  strictly  a  tenant,  the  law  would 
have  imposed  on  him  the  obligation  of  holding  the  premises 
for  his  landlord  against  all  others.  It  was  an  essential  part 
or  his  duty,  superadded  to  any  rents  or  services  which  might 
have  been  reserved  and  exacted  from  him  in  that  capacity. 
It  has,  therefore,  not  the  least  analogy  to  the  tenures  of  Frank- 
almoigne  and  Cornage,  (Co.  Litt.  93  b.  106,  ft,)  to  which  it 
has  been  likened  in  the  argument.  In  those  cases,  the  ser- 
vices had  no  necessary  connection  with  the  land  granted. 
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Iq  the  former,  they  were  considered  as  contributing  to  the 
salvation  of  the  soul  of  the  donor,  (and  esteemed  a  sacred 
()uty)  in  the  latter  to  the  public  security,  by  winding  a  horn 
at  the  approach  of  an  enemy.  Both  tenures  imposed  trouble- 
some services  on  the  tenants ;  and  the  tenure  by  cornage 
was  a  species  of  grand  serjeanty,  or  of  knight-service,  the 
former  of  which  being  a  service  exclusively  attached  to  the 
person  of  the  sovereign. 

A  strong  disposition  has  been  discovered,  for  a  length  of 
time,  to  give  tenancies  at  will  a  more  determinate  and  certain 
duration.  If  any  circumstance  be  presented  to  afford  a  rea- 
sonable  construction  to  convert  them  into  a  more  certain 
term,  -courts  have  uniformly  availed  themselves  of  it  to  affect 
an  object  connected  with  the  general  convenience  of  the  com- 
munity ;  but  there  is  nothing  in  the  contract  between  the 
parties  in  the  present  case,  or  in  their  subsequent  conduct, 
which  can  afford  any  ground  for  that  purpose.  No  rent  is 
reserved  ;  no  periodical  services  are  to  be  performed  ;  no  act 
by  which  the  original  contract  can  be  supposed  to  have  been 
varied ;  it  presents  simply  the  stipulation,  that  the  land  shall 
be  held  by  the  one  party  for  the  other. 

The  defendant  appears  in  this  instance  to  resist  the  per- 
formance of  the  only  service  for  which  his  enjoyment  was 
permitted,  the  preservation  of  the  land  he  possessed  for  the 
heirs  and  devisees  of  l%r  Peter  Warren ;  he  has  en- 
tered *into  a  deliberate  contract  to  perform  this  ser-  [*237] 
vice ;  he  was  to  hold  it  as  their  servant  or  bailiff; 
and  to  the  performance  of  that  duty,  we  think  under  all  the 
circumstances,  he  ought  to  be  strictly  held. 

The  bringing  of  this  action  was  a  legal  demand,  which 
could  not  have  subjected  the  defendant  to  any  inconvenience 
if  he  had  disclaimed.  He  might  have  discharged  himself 
from  the  mesne  profits  and  costs,  by  showing  the  manner 
and  condition  of  his  occupancy. 

We  are^  therefore,  of  opinion  on  both  points,  that  the  de- 
fendant must  take  nothing  by  his  motion. 

Rule  refused. 
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The  Freeholders  and  Inhabitants  of  Gravesbndi 
demandantSy  against  Yoobhis  and  others,  tenants. 

In  an  action  on  a  writ  of  right,  tiie  tenant!  are  entitled  to  a  view  of  the  pre- 
mieee  as  a  matter  of  rigfat>  in  all  eases,  except  those  in  which  it  is  restrained 
by  the  statnie. 

Harison,  for  the  tenants,  demanded  a  view  of  the  pre- 
mises. 

RiffffSf  contra,  for  the  demandants,  objected,  on  the 
ground  that,  from  the  description  of  the  premises  in  the 
count,  and  other  circumstances  shown  to  the  court,  a  view 
could  not  be  necessary  for  any  beneficial  purpose  to  the 
tenants. 

Per  Curiam.  The  tenants  are  entitled  to  have  the  view 
as  a  matter  of  right,  and  we  cannot  refuse  it,  except  in  the 
cases  restrained  by  the  statute. 

Rule  granted.(a) 


[•238]  Thompson  against  Tompkins. 

A  motion  to  set  aside  the  report  of  referees  will  be  heaid,  thoogh  it  is  not  filed, 
it  having  been  deUverad  to  the  defendant's  attorney,  who  kept  it  in  his 
pocket. 

This  cause  had  been  referred  to  referees,  who  reported  in 
favor  of  the  defendant,  and  delivered  their  report  to  the  de- 
fendant's attorney,  which  was  not  yet  filed. 

Riggs  applied  for  leave  to  bring  on  the  argument  bf  a 
motion  to  set  aside  the  report. 

Colemanj  for  the  defendant,  submitted  whether  the  motion 
to  set  aside  the  report  could  be  heard,  before  the  report  was 

filed. 
Per  Cnriam.    It  does  not  lay  in  the  mouth  of  the  defen- 

(a)  See  Revised  Laws,  vol.  1,  pp.  89  and  383.  See  also  flatnes  v.  Budd, 
infra,  335,  n. 
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dant  to  make  this  objection.  If  the  report  be  not  filed,  it  is 
bis  own  neglect,  and  we  will  not  delay  the  motion  for  that 
leason.(a) 

Rule  granted. 


Smith  and  Smith  against  Blagge. 

TIm  record  of  a  oonrt  in  another  itate  will  not  be  received  in  eyidenee,  anlete 
the  atteetation  be  certified  by  the  preddmg  judge,  in  the  manner  directed 
by  the  act  of  eongrea.    Lawa  of  U.  S.  yol.  1,  p.  1 15. 

The  plaintiffs  brought  an  action  of  debt  on  a  judgment 
obtained  in  the  superior  court  of  the  state  of  Ck>nnecticut. 
The  defendant  pleaded  nul  tiel  record,  on  which  issue  was 
joined. 

A  day  having  been  assigned  for  the  trial,  Hamilton^  for 
the  plaintiffs,  produced  a  copy  of  the  record,  which  was  au- 
thenticated in  the  mode  directed  by  the  act  of  congress,  ex- 
cept that  the  presiding  judge  did  not  certify  that  the  attesta- 
tion of  the  clerk  of  the  court  in  Connecticut,  was  in  the  usual 
form  prescribed  by  the  laws  of  that  state. 

B.  Livingston,  for  the  defendant,  relied  on  this,  and  other 
objections,  against  the  competency  of  the  proof  of  the  record. 

Per  Curiam.  Without  meaning  that  any  inference  shall 
be  drawn  from  the  opinion  now  delivered,  as  to  the  propriety 
of  the  present  plea,  which  is  conceded  by  the  issue, 
*we  think  the  copy  of  the  record  is  not  well  authen-  ['239] 
ticated.  We  cannot  officially  know  the  forms  of  an- 
other state,  and  therefore  they  ought  to  be  proved.  The  act 
of  congress  directs  the  mode  of  proof,  and  requires  that  the 
presiding  judge  of  the  court  from  which  the  copy  is  obtained 
shall  certify  that  the  attestation  is  in  due  form.  This  not 
being  done,  the  record  is  not  sufficiently  proved.(6) 

(o)Gra.Prac.2ded  576. 

(6)  «*The  certificate  under  thie  branch  of  the  requiaition  ehould  be,  aaw)rd. 
ing  to  ihe  wordt  of  the  law,  by  the  jndge ;  i.  e.  the  judge  of  the  court  in  which 
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On  the  application  of  the  plaintiffs,  the  court  assigned 
another  day  to  produce  a  copy  duly  authenticated. 

the  judgment  wm  given.  The  nee  of  the  definite  article  implies  the  idea  of  a 
judge,  who  alone  consUtoteo  the  court.  If  the  court  has  more  than  one  mem- 
ber, none  can  certify  but  the  chief  or  preMing  one.  And  the  certificate 
thould  contain  intrinsic  evidence  that  the  person  certifying  was  a  judge  of 
the  court  in  which  the  judgoMnt  was  rendered ;  and  not  only  so,  but  that  be 
was  the  sole,  chief,  or  prssiding  judge,  as  the  case  may  be.  Per  Martin^  J. 
delivering  the  opinion  of  the  court  in  Kirtland  v.  Smithy  2  Mart  Lou.  R.  497, 
498.  See  also  Stephenson  v.  Bannieter,  3  Bibb*a  R.  369^370,  stated  infra' 
And,  it  seems,  defects  in  this  respect  cannot  be  supplied  aliunde.  Id.  Kirt- 
land V.  Smith,  ettpra.  If,  however,  the  record  ofiined  in  evidence  shows  that 
the  penon  certifying  is  chief  justice,  the  certificate,  it  has  been  said,  will  be 
sufficient,  though  the  fact  of  his  being  the  chief  presiding  judge  is  net  stated 
<n  his  certificate.  Mudd  %.  Beauchamp,  Litt.  Sel.  Cas.  142.  Qti^re  however ; 
for  it  ought  to  appear  that  the  presiding  judge  possesses  that  character  at  the 
time  of  giving  the  certificate;  Stephenson  v.  Bannister,  3  Bibb's  R.  370, 
stated  infra ;  and  how  can  this  fact  appear  save  from  the  certificate? 

"  The  chancellor  is  the  judge  of  the  court  of  chancery,  for  the  purpose  of 
authenticating  proceedings  of  bis  court  under  the  act  of  congress.  Scott  v. 
Blanehard,  8  Mart  Lou.  R.  N.  S.  306. 

"  Where  the  judgment  sought  to  be  proved  was  rendered  in  the  supremo 
€onrt  of  the  county  of  Jefiferson,  Mississippi,  as  appeared  from  the  clerk's  cer- 
tificate, and  the  judge  who  certified,  was  the  judge  of  the  firet  judicial  cir- 
cuit, the  authentication  was  decided  to  be  incomplete.  Non  constat,  say  the 
•court,  that  the  judge  who  certifies  or  attests,  presides  in  the  court  in  which 
the  judgment  was  rendered.    Kirtland  v.  Smith,  supra," 

See  also  Stephenson  v.  Bannister,  3  Bibb's  R.  369.  '*  It  is  indispensable 
<that  the  judge  should  state  in  his  certificate,  that  the  atteetation  of  the  clerk 
is  in  due  form.  These  words  in  the  certificate  mean,  that  the  attestation  is 
in  the  form  adopted,  by  pooiftive  law  or  practice,  for  authenticating  similar  re- 
•ooids  in  the  state  whence  the  record  comes.  The  intention  of  congress  wan, 
not  that  the  attestation  should  be  according  to  the  form  used  in  the  state 
where  it  was  ofifered,  or  to  any  other  form  generally  observed ;  but  according 
to  the  form  prescribed  for  the  court  where  the  proceeding  was  bad ;  and  the 
certificate  of  the  presiding  judge  *is  the  only  evidence  which  can  be  received 
of  such  form  having  been  complied  with.  Craig  v.  Brown,  1  Peters*  C.  C 
R.  352.  Tipion  v.  Ma^ld'e  curator,  10  Lou.  R.  (by  Curry,)  189,  193. 
UniUd  States  v.  Wood,  2  Wheel.  Crim.  Cas.  328.  Conklin*s  Treat  256. 
Drummand  v.  Magrvder,  9  Crench,  122,  125.  Barhour  v.  Watts,  3  Marsh. 
Ken.  R.  292.  See  Henthom  v.  Doe,  1  Blackf.  160;  id.  164,  note  (2). 
Hence,  a  mere  oertifioate  verifjring  the  hand-writing  of  the  elerk  is  not 
enough.  Craig  v.  Brown,  supra.  No  evidence  can  be  received,  contradic- 
tory to  the  certificate,  for  the  purpose  of  showing  that  the  attestation  ia 
not  in  due  form.  Ferguson  v.  Harwood,  Crancb,  408, 412.  Conklin's  Treat. 
956.*'     Cowen  &  HiH's  Notes  to  PhUl.  Ev.  1131, 1132, 1133. 
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Van  Rensselaer  againH  Dole. 

The  ooort  will  not  set  aside  a  jadjrment  entered  on  a  verdict,  where  a  ease  is 
made,  nor  hear  the  motion  for  a  new  trial,  unless  an  order  to  stay  proceed- 
ings has  been  obtained. 

After  verdict  for  the  plaintiff,  a  case  was  made  on  which 
to  found  a  motion  for  a  new  trial,  but  the  defendant  omitted 
to  obtain  a  certificate  that  there  was  probable  cause  to  stay 
the  proceedings,  and  the  plaintiff  entered  judgment  on  the 
verdict. 

Van  Veckten  moved  to  set  aside  the  judgment  as  irregular, 
and  to  be  heard  on  the  motion  for  a  new  trial. 

WoodiDorthj  for  the  plaintiff,  insisted  that  the  defendant 
had  been  guilty  of  neglect,  in  not  obtaining  a  certificate  to 
stay  proceedings,  and  that  the  judgment  was  regular. 

Per  Curiam.  It  was  incumbent  on  the  defendant  to  ob- 
tain a  judge's  certificate  to  stay  the  proceedings,  which  is  ex- 
pressly required  by  the  fourth  rule  of  January,  1799.  Not 
having  done  this,  nor  accounted  for  the  neglect,  we  cannot 
interfere. 

Rule  denied. 

N.  B.  The  case  was  afterwards  argued  and  decided  on  its 
merits,  by  consent  of  parties. 


•Bentley  against  Weaver.  ['240] 

When  the  defendant  moves  to  change  the  venue,  on  the  gronnd  that  the  eanse 
of  action  arose  in  another  county,  dec.,  the  venue  will  be  changed,  unless 
the  plaintiff  will  stipulate  to  give  material  eridence  in  the  county  where  it 
is  laid. 

Emott,  for  the  defendant,  moved  to  change  the  venue 
from  the  city  and  county  of  Albany  to  the  county  of  Che- 
nango. The  motion  was  founded  on  an  affidavit  of  the  de^ 
fendant,  stating  that  the  action  was  brought  on  a  special 
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agreement  made  in  the  latter  county,  and  that  the  cause  of 
action,  if  any,  arose  in  that  county,  and  not  elsewhere,  and 
also  stating  that  eight  or  ten  witnesses,  whose  testimony 
would  be  material  on  the  trial,  resided  in  that  county. 

Woodworthj  for  the  plaintiff,  opposed  the  motion  on  two 
grounds. 

1.  That  the  declaration  contained  no  other  than  the  com- 
mon money  counts,  and  that,  therefore,  the  action  could  not 
be  founded  on  a  special  agreement,  and  the  plaintiff  was  en- 
titled to  retain  the  vent^  where  it  was  laid. 

2.  On  an  affidavit  of  the  plaintiff,  stating  that  the  cause 
of  action  arose  in  Saratoga,  and  that  two  of  his  witnesses  re- 
sided there. 

Lansing,  Ch.  J.,  delivered  the  opinion  of  the  court.  The 
affidavit  of  the  defendant  as  to  the  place  where  the  cause  of 
action  arose,  is  in  the  usual  form,  and  instead  of  the  plain- 
tiff's meeting  the  application  by  stipulating  to  give  evidence 
arising  in  the  county  where  the  venue  is  laid,  he  has  sworn 
that  the  cause  of  action  arose  in  another  county,  (Saratoga,) 
and  that  two  of  his  witnesses  resided  there ;  at  the  same  time 
cautiously  avoiding  the  negative,  that  the  cause  of  action  did 
not  arise  elsewhere.  This  was  irregular,  and  cannot  assist 
him  to  retain  the  vetiue  at  Albany. 

As  to  the  other  objection,  although  the  declaration  con- 
tains the  money  counts  only,  yet  the  special  agreement  may 
still  come  in  question,  and  therefore,  unless  the  plain- 
[*241]  tiff  *will  stipulate  that  he  will  give  no  evidence  of  a 
special  agreement,  or  that  he  will  give  material  evi- 
dence arising  in  the  city  and  county  of  Albany,  the  venue 
ought  to  be  changed. 

Rule  granted.(a) 

(a)  GourUp  v.  Shoemaker,  infra,  392,  S.  C,  C.  C.  103.  Woodi  v.  Van 
Rankin,  1  Catnes'  R.  133.  Spencer  ▼.  Hulbert,  3  id.  374 .  Duhoye  v.  Frank,  3 
id.  95.  Franklin  v.  UnderkUl,  3  Johns.  R.  374.  Manning  v.  Dcwning,  id.  453. 
Stovghtenburgh  v.  Legg,  id.  481.  As  to  actions  ex  delicto,  Serially  v.  Wells, 
1  Cowen,  196,  and  n.  (a)  as  to  the  meaning  of  stipulation  to  giye  maUrial 
evidence ;  HaU  v.  Coe,  4  id.  15 ;  Vanderxee  y.  Van  Dyck,  1  id.  600  ;  Duryee 
V.  Orcott,  9  Johns.  R.  348.  Change  of  venue  may  be  moved  for  either,  1,  for 
the  purpose  of  procuring  a  fair  and  impartial  trial,  or  3,  on  account  of  the 
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WeaTel  t.  Laahen 


Weavel  against  Lasher. 

Where  a  party  ■ubmits  to  a  new  trial  on  the  merite,  in  a  court  of  commiM 
pleas,  and  ia  nonanited  at  the  trial,  it  is  too  late  to  apply  to  this  court  for  a 
mandamu*  to  compel  the  court  below  to  enter  judgment  on  the  verdict 
given  on  the  first  trial. 

Metcalp  moved  for  n  mandamus  to  the  court  of  common 
pleas  of  the  county  of  Montsfomery,  commanding  them  to 
proceed  to  judgment  on  a  verdict  obtained  by  the  plaintiff 
against  the  defendant,  m  June  term,  1796,  of  that  court*  He 
founded  his  motion  on  a  copy  of  the  minutes  of  that  court, 
certified  by  its  clerk,  by  which  it  appeared  that  the  verdict 
was  set  aside  in  the  same  term,  on  the  merits,  and  that  in 
February,  1798,  a  new  trial  was  had,  and  the  plaintiff  was 
nonsuited. 

convenience  of  parties  and  ot  witnesses ;  9  R.  S.  409,  i  3.  The  former  ground 
is  considered  in  the  note  to  Seott  v.  Gibb$,  infra,  vol.  2,  p.  116.  With  regard 
to  the  latter,  it  appears  Arom  the  cases  cited  above,  that  a  stipulation  on  behaff 
of  the  plaintiff  to  give  material  evidence  in  the  county  where  the  venue  was 
laid,  constituted  an  answer  to  a  motion  to  ebange  it  in  actions  ex  delicto,  and 
in  the  earlier  practice  in  actions  ex  contractu,  but  the  statute  has  altered  tliis 
rule  in  both  forms  of  actions,  by  defining  as  above  stated,  the  purposes  for 
which  this  motion  may  be  made.  But  neither  the  residence  of  a  greater 
number  of  witnesses  in  an  adjoining  state,  adjacent  to  the  place  of  trial  laid 
in  the  declaration,  although  the  plaintiff  has  obtained  assurances  that  most  of 
those  witnesses  will  attend ;  Bank  of  St.  Albane  v.  Knickerbocker,  6  Wend. 
541 ;  see  also  Canfield  v.  Lindley,  4  Cowen,  533 ;  Wood  v.  BiMhop,  5  id.  414 ; 
Pett  V.  BiUingB,  2  Wend.  5282 ;  nor,  the  residence  of  a  greater  number  of 
witnesses  in  the  county  from  which  the  venue  is  sought  to  be  moved,  when 
witnesses  to  prove  the  same  facts,  s.  gr.  value  of  serviceB  as  attorney  and 
eounsel  in  the  county  to  which  removal  m  sought,  can  be  procured  in  the  lat.* 
ter  county,  constitutes  a  suflicient  reason  to  retain  the  venae.  Benedict  v. 
Hihbard,  5  Hill,  509.  Under  the  Revised  Statutes,  the  ground  for  granting 
or  denying  a  diange  of  venue,  generally  lies  in  the  number  and  residence  of 
witnesses,  their  value  to  be  shown  under  the  advice  of  counsel  according  to  the 
forms  preseribed  by  the  rules  of  practice ;  Anon.  1  Hill,  668,  669 ;  Id.  3 
Wend  425 ;  Constantine  v.  Dunham^  9  id.  431 ;  Onondaga  Co.  Bank  v.  Skep' 
herd,  19  id.  10  ;  Gra.  Prac.  2d  ed.  561,  562 ;  See  also  4  HUl,  62-70,  n.  (a)  ; 
where  the  whole  subject  is  elaborately  considered,  and  forms  of  affidavits, 
notices  and  orders  relating  to  change  of  venue  are  given. 
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Tomy  T.  Moreboote. 


Per  Curiam.    The  plaintiff  by  submitting  to  the  new 
trial,  has  waived  bis  right  to  the  interposition  of  this  court.(a) 

Rule  refused. 


[*242]  •ToRREY  against  Morehouse. 

"Where  the  plaiDtiff  was  under  a  atipnlation  to  try  a  canae,  bat  conatermaiidMl 
the  noUce  of  tiial»  on  account  of  an  epidemic  proTailing  in  the  city  of  New 
York,  where  the  caoae  waa  to  be  tried,  which  prevented  hie  being  prepared 
for  trial,  the  court  refoaed  to  grant  the  mle  for  a  nonsuit 

Tbe  plaintiff's  attorney  reaidiug  in  Mew  York,  and  not  having  tine  to  prepare, 
in  order  to  oppose  a  motion  to  be  made  at  Albany,  on  the  first  day  of  term» 
of  which  six  days  notice  had  been  given,  was  held  a  sufficient  excuse  for 
not  oppoeiDg  the  motion  on  the  first  day. 

Where  a  regular  proceeding  is  set  aside  on  motion,  the  party  applying  must 
pay  costs. 

The  plaintiff  was  under  a  previous  stipulation  to  try  this 
cause  at  the  last  sittings  in  New  York. 

On  the  first  day  of  the  present  term,  Riggs^  for  the  de- 
fendant, moved  for  a  rule  for  judgment  as  in  case  of  nonsuit ; 
having  given  six  days  notice  of  the  motion,  and  no  person 
appearing  to  oppose  it,  it  was  granted  of  course. 

Coleman  now  moved  to  set  aside  the  judgment,  on  an 
affidavit,  stating  that  the  cause  was  noticed  for  trial  at  the 
last  sittings  in  New  York,  and  countermanded,  because  the 
plaintiff  had  every  reason  to  expect  that  he  could  not  then 
be  prepared  for  the  trial  on  account  of  the  interruption  to 
business  occasioned  by  the  epidemic  which  prevailed  in  the 
city.  It  was  also  shown,  that  the  plaintiff  had  offered  to 
try  the  cause,  and  would  probably  have  done  so  after  the  sit- 
tings commenced,  if  he  could  regularly  have  brought  on  the 
trial. 

RiggSi  for  the  defendant,  farther  objected,  that  if  the  ex- 
cuse were  otherwise  sufficient,  which  he  did  not  admit,  it 
ought  to  have  been  made  on  the  first  day  of  the  term,  and 

(a)  See  noto  to  Fish  ▼.  Weathentax,  infra,  vol.  3,  p.  215. 
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Torrey  v.  Morehoase. 


could  not  now  be  received  to  set  aside  the  judgment  then 
entered. 

Coleman  answered,  that  the  distance  of  his  residence  in 
New  York,  and  the  short  notice  of  the  motion  prevented 
him  from  being  in  readiness  to  oppose  it  on  the  first  day. 

Per  Curiam.  We  think  the  reason  for  countermanding 
the  notice  of  trial  under  the  circumstances  of  the  case,  was 
sufficient,  notwithstanding  the  plaintiff's  stipulation  ;(a)  and 
considering  the  shortness  of  the  notice  of  the  motion  for  a 
nonsuit,  and  the  distance  of  the  residence  of  the  plaintiff's 
attorney  at  New  York,  we  also  think  the  excuse  for  not  op. 
posing  it  on  the  first  day,  ought  to  be  admitted.(6)  But  the 
judgment  being  regular  it  is  set  aside  on  payment  of  costs  by 
the  plaintiffl(c) 

Rule  granted,  on  payment  of  costs. 

(a)  SickoMi,  or  inevitable  accident,  constitutes  a  sufficient  ezcase  for  not 
foing  to  trial  piirsnant  to  stipulation.  Jaekmmy.  Wakeman,  3  Cowen,  578. 
Thus,  where  a  material  witnecs  for  the  plaintiff,  unexpectedly,  and  without 
the  knowledge  of  the  plaintiff  or  his  attorney,  went  abroad,  so  that  he  could 
notbe  subpcenaed  at  the  trial,  it  was  held  a  sufficient  excuse  for  the  plaintiff's 
not  proceeding  to  trial  pursuant  to  his  stipulation  ;  Nixen  r.  Mallet  ^  Bowne, 
infra,  toL  2,  p.  218 ;— that  the  witness  who  was  a  seafaring  man,  had  been 
constantly  out  of  the  state  after  the  suit  was  commenced  ;  Livingston  y.  i>e- 
Iqfield,  1  Caines*  R.  6 ; — and  that  the  plaintiff  who  was  under  a  peremptory 
undertaking  to  try,  was  prevented  from  trying  in  person,  by  being  arrested, 
2  Dowl.  Pr.  Cas.  226,  were  held  excuses.  The  absence  of  counsel,  however, 
on  professional  business,  is  not  allowed  as  an  excuse.  Jachwn  v.  Wakeman^ 
ut  *upra.    See  also  2  Gra.  P^ac  2d  ed.  620. 

(&)  Gra.  Prae.  2d  ed.  682. 

(e)  Id.C84. 
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Ford  T.  Gardner. 


[•243J  *Ca8e  against  Van  Ness. 

On  a  rstvni  to  a  etrti^ari  to  a  jiMlioe,  it  it  error,  if  it  appear  that  the  eourt 
was  not  held  at  the  plaoe  mentioned  in  the  lODinione,  and  a  jadyment  was 
Siven  by  default. 

Oif  certiorari  from  a  justice's  court. 

The  exception  relied  upon  for  the  plaintiff  in  error  was, 
that  it  did  not  appear  from  the  justice's  return,  that  he  held 
his  court  at  the  place  appointed  in  the  summons. 

Emotty  for  the  plaintiff. 

Woodwort/f,  for  the  defendant. 

Per  Curiam.  This  exception  is  fatal,  as  the  defendant 
below  did  not  appear,  and  the  judgment  against  him  was 
given  by  defanU.(a) 

Judgment  reversed. 


Ford  against  Gardner. 

In  an  action  before  a  jastice,  the  plAintiff  declared  by  a  different  name  from 
the  one  mentioned  in  the  summons,  but  the  identity  of  the  person  was  as- 
certained ;  the  defendant  did  not  appear,  but  sofbred  Judgrment  by  default ; 
it  was  held,  that  he  should  have  appeared  and  taken  the  advantage  of  the 
yariance  before  the  justice,  but  could  not  avail  himself  of  it  afterwards. 

On  certiorari  from  a  justice's  court. 

Emott,  for  the  plaintiff  in  error,  relied  on  the  objection, 
that  the  plaintiff  below  declared  before  the  justice  by  a  name 
different  from  that  in  the  summons,  to  wit,  by  the  name  of 
Camer. 

Woodworthf  for  the  defendant,  answered,  that  it  appeared 
by  the  return,  that  the  plaintiff  below,  as  named  in  the  decla- 
ration, was  in  fact  the  same  person  named  in  the  summons, 
and  that  the  return  described  him  as  such. 

(a)  See  Stewart  t.  Meigs,  13  Johns.  R.  417.  Also  Stewart  y.  Smith,  17 
Wend.  517.  For  the  form  and  general  requisites  of  a  certiorari  to  a  justice  of 
ihe  peace,  see  Cowen's  Treatise,  3d  edit  1093, 1096. 
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Salter  t.  Bridgen. 

Per  Curiam.    The  defect  is  thereby  cured.    The  identity 

of  the  plaintiff  below  being  ascertained,  it  was  the  duty  of 

the  defendant  there  to  have  availed  himself  of  the  variance 

before  the  justice,  instead  of  which  he  did  not  appear,  and 

soffered  judgment  by  default  (a) 

Judgment  affirmed. 


*Salteb  &  Steele  against  Bridgen,  one  of  the    [*244] 
Attorneys,  &c. 

Service  of  a  copy  of  a  bill  asfainst  an  attorney,  on  a  penon  in  hie  office,  who 
appeared  to  be  one  of  hb  family,  was  held  not  anfficient  where  the  receipt 
of  it  was  denied,  and  no  reason  shown  why  a  better  service  was  not  made. 

Troup  moved  to  set  aside  a  default,  entered  in  this  cause 
for  not  pleading,  on  an  affidavit  by  the  defendant,  that  a 
copy  of  the  bill  filed  therein,  had  not  been  served  on  him,  nor 
had  at  any  time  come  to  his  bands. 

Evertson  opposed  the  motion,  and  offered  affidavits  on  the 
part  of  the  plaintifis,  showing  that  a  copy  of  the  bill  had  been 
served  by  delivering  the  same  to  a  person  who  appeared  to 
be  one  of  the  defendant's  family,  at  his  office ;  but  it  was  not 
proved  to  have  been  served  either  on  the  defendant,  person- 
ally, nor  on  any  clerk  or  person  employed  in  his  office. 

Per  Curiam.    The  service  by  delivering  a  copy  to  one 

of  the  defendant's  family,  although  at  his  office,  is  not  of  itself 

sufficient,  especially,  wheait  is  denied  to  have  been  received 

by  him,  and  no  reason  is  shown  why  a  better  service  could 

not  have  been  made.    Let  the  default  be  set  aside  with 

costs.(6) 

Motion  granted. 

(a)  The  statute  of  amendments,  2  R.  S.  2d  edit.  343,  $  1,  extending  as  it 
does  to  JDStiee's  coorts,  id.  158,  i  1,  permits  an  amendment  of  the  name  of  a 
plaintiff  erroneonsly  stated  in  the  process ;  Brace  et  al  ▼.  Bentout  10  Wend. 
S13 ;  but  the  amendment  must  be  moyed  for  and  procured  before  proceeding  to 
judgment.  See  WiUard  t.  JNTiMoni,  1  Cowen,  37.  9  Cowen's  Treatise,  2d 
edit  585,  586.  Gordon  t.  Ketmody,  2  Binney,  291.  State  ▼.  CoUin9,Jl 
Harrington,  216. 

(()  An  affidavit  of  fervice  on  a  person  in  an  ftttomey's  office  muft  ihow  that 
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Ctm  T.  Shepherd. 


[*246]  *Cabe  against  Shepherd. 

After  a  Teidiet,  oaleM  •  ceitifioBto  or  order  of  a  judge  to  lUy  proeecdmfi  bo 
obtained,  the  party  in  whooe  favor  the  Toidiet  ii  ghmi»  though  a  eaee  bo 
made,  may  pioeoed  to  enter  up  jadgment 

After  jadgment  entered,  the  eoort  will  not  hear  a  motion  to  set  ande  a  yer- 
diet,  nnleti  there  has  been  a  certificate  of  a  judge,  or  an  grder  to  itay  pro- 
ceedings. 

A  party  who  is  disBatisfied  with  the  refusal  of  the  jadge  to  grant  an  order  to 
stay  proceedings,  may  spply  at  the  nekt  term  to  the  coort  for  that  par- 


Spencer,  for  the  defendant,  moved  to  bring  on  the  argu- 
ment for  a  new  trial  in  this  cause. 

Van  Vechterif  contra,  objected,  because  a  judgment  had 
been  regularly  entered,  and  no  order  had  been  obtained  to 
stay  proceedings  after  the  verdict. 

Per  Curiam.  The  true  construction  of  the  4th  rule  of 
January  term,  1799,  is,  that  the  notice  with  a  judge's  order 
to  stay  proceedings,  is  a  substitute  for  the  former  practice  of 
a  rule  to  show  cause ;  and,  therefore,  if  the  party  neglects  to 
obtain,  or  cannot  obtain,  an  order  to  stay  proceedings,  the 
consequence  is,  that  if,  when  the  hearing  of  the  motion  is  to 
come  on,  a  judgment  has  been  duly  entered,  he  cannot  be 
heard  on  the  motion  ;  for  we  will  not  hear  an  argument  to 
set  aside  a  verdict,  default,  or  inquisition,  after  a  judgment 
has  been  duly  entered.  ' 

There  is  nothing  in  the  rules  of  the  court  to  prevent  a 
party,  who  is  dissatisfied  with  the  refusal  of  a  judge  to  grant  a 
certificate,  or  order  to  stay  proceedings,  from  applying  to  the 
court  for  that  purpose. 

Though  the  defendant  is  not,  therefore,  strictly  entitled  to 
be  heard,  yet,  as  there  appears  to  have  been  a  misconstruc- 
tion of  the  rule,  we  will,  in  the  present  instance,  hear  the 
motion.(a) 

there  b  a  ttUtion  between  him  and  the  perw>n  served.    RaMont  ▼.  BUck^ 
/era,  1  Caines*  R.  343.    Gra.  Prac.  711,  713,  9d  edit 

(a)  A  case  made  by  the  nnsaccessfhl  party,  to  set  aside  a  Terdict  or  non- 
snit,  is  not  of  itself  a  stay  of  proceedings  onlesi  some  qaettioa  k  reserred ; 
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Doyle  Y.  MoultoD. 


*DoYLE,  Sheriff,  &c.  against  Moulton  and     [*246] 
others.(a) 

After  a  denmrrer  ie  pot  in,  ud  withdnwa,  it  is  too  late  to  move  that  the 

defendant  elect  one  of  aeyeral  pleas,  and  abide  by  it. 
Before  a  default  for  not  joining  in  demorrer,  a  party  may  amend  the  pleading 

demurred  to  ;  bat  he  cannot  add  a  new  plea. 

This  was  an  action  on  a  bond  given  to  the  sheriff,  pur- 
suant to  the  act.  of  the  6th  April,  179S,  for  regulating  the 
liberties  of  jails.    The  defendant  pleaded  five  pleas. 

1.  Non  est  factum. 

2.  Performance  of  the  condition. 

3.  That  the  escape  was  by  casualty,  and  there  was  a  re- 
turn of  the  prisoner  before  the  action  was  brought. 

4.  That  the  penalty  of  the  bond  was  for  more  than  double 
the  amount  for  which  the  prisoner  was  confined,  and  so  not 
agreeable  to  the  act. 

6.  That  the  condition  of  the  bond  does  not  conform  to  the 
act. 

There  was  a  demurrer  to  the  second  and  third  pleas,  after 
which  and  before  a  default  or  joinder  in  demurrer,  the  fourth 
and  fifth  pleas  were  added. 

Henri/,  for  the  plaintiff,  withdrew  the  demurrer,  and  moved 
that  the  defendant  should  elect  one  of  the  three  first  pleas 
and  abide  by  it,  and  that  the  fourth  and  fifth  pleas  should  be 
struck  out  for  irregularity. 

Woodwerthf  contra, contended  that  the  pleas  ought  to  stand, 
though  apparently  incompatible,  and  cited  2  Black.  Rep.  1093 ; 
and  that  under  the  8th  rule  of  April  term,  1796,  it  was  regu- 
lar to  add  the  two  last  pleas. 

Per  Curiam.    The  plaintiff  after  a  demurrer,  comes  too 

SUtute  of  1832,  (p.  188,  }  1.)  Savage  t.  Hick*,  2  Wend.  246  ;  but  it  is  ne- 
eeasary  to  procure  an  order  for  that  purpose  ironi  the  judge,  who  tried  the  cause. 
Id.  See  also,  2  Gra.  Prac  2d  ed.  334.  If  this  be  lefused,  an  appeal  may  be 
taken  to  the  court,  and  it  is  enou|^,  with  a  Tiew  to  a  motion  for  a  new  trial* 
that  the  party  make  out  a  doubtful  case.  Wrigkt  r.  Wright  et  aL»  1  Cowea, 
598. 
(«)B.C..C.C.87. 
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Coyler  v.  Vanderwerk. 

late  to  compel  the  defendant  to  elect  his  plea.  As  to  the 
other  part  of  the  motion,  the  rule  referred  to  merely  says, 
that  before  the  default  for  not  joining  in  demurrer  is  entered, 
the  party  may  amend  the  pleading  demurred  to.  It  does  not 
extend  so  far,  as  to  allow  the  party  to  add  new  pleas,  (a) 
Let  the  fourth  and  fifth  pleas  be  struck  out. 


[*247]  *CuYL£B  against  Yanderwerk.(6) 

If  a  plaintiff  Tolantarily  BofTen  a  Donsuit,  and  then  briogi  i^  second  aclion 
without  paying  the  coats  of  the  finti  the  defendant  may,  at  any  time  before 
triali  move  for  a  stay  of  proceedings  untit  the  costs  of  the  fint  suit  are  paid. 

A  JUDGMENT  as  iu  case  of  nonsuit  had  been  entered  in  a 
former  cause,  for  not  proceeding  to  trial.  The  plaintiff  then 
commenced  a  second  suit,  for  the  same  cause  of  action,  with-* 
out  paying  the  costs  of  the  first.  A  plea  was  put  in,  and 
the  cause  noticed  for  trial. 

Emottj  for  the  defendant,  now  moved,  that  all  proceedings 
be  stayed  until  the  costs  of  the  first  suit  be  paid.  He  cited  1 
Term  Rep.  511. 

Woodworthf  contra,  cited  2  Black.  Rep.  741.  3  Wilson, 
149.    2  Burr.  1025. 

Per  Curiam.  The  plaintifls  having  voluntarily  suffered 
a  nonsuit  in  the  first  suit,  the  second  is  to  be  deemed  vex- 
atious; and  the  defendant  is  never  too  late,  pending  the 
second  suit,  before  trial,  to  make  his  application  to  stay  the 
proceedings.(c) 

Rule  granted* 

(a)  Gra.  Prac.  653,  657,  et  9eq. 

(b)  S.  C,  G.  C.  89. 

(c)  Where  the  same  title  to  the  same,  Jack$on  ▼.  Stiles,  2  Cowen,  596» 
property  is  drawn  in  question  in  the  second  sdtt  between  parties  or  privies  to 
the  fint,  this  court  will  order  a  payment  of  the  costs  of  the  first  suit  before 
they  will  suffer  the  second  to  proceed ;  Jackson  ex  dem,  Livingston  y. 
Edwards,  1  Cowen,  136  ;  and  this  must  be  done  although  the  first  suit  was  in 
a  court  under  the  oonstitution  and  laws  of  the  United  States.  Jackson  ex 
dem,  AUen  t.  Carpenter,  3  id.  23.    The  power  exercised  by  the  courts  to  stay 
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Barrett  against  FoRRESTER.(a) 

lo  replevin  both  parlies  are  aoton,'and  a  judgment  as  in  case  of  nonsoit  for 
not  proceeding  to  trial  is  never  granted. 

This  was  an  action  of  replevin^  and  the  plaintiff  hairing 
neglected  to  bring  his  cause  to  trial, 

Burr,  for  the  plaintiff,  now  moved  for  judgment  as  in  case 
of  nonsuit    He  cited  Barnes,  317. 

Harison^  contra,  cited  Bulier,  65.  3  Term  Rep.  66L  1 
Black.  Rep.  375. 

Per  Curiam.  In  an  action  of  replevin^  both  parties  are 
considered  as  equally  actors^  and  either  may  carry  down  the 
cause  to  trial.  A  judgment,  therefore,  as  in  case  of  nonsuit 
is  never  granted  in  an  action  oi  replevin.{h) 

Rule  refused. 

proceedings  UU  the  costs  of  a  former  suit  for  the  same  cause  are  paid,  does  not 
depend  exclusively  upon  the  question  whether  their  collection  can  be  enforced 
by  execution.  It  is  an  equitable  jurisdiction  and  intended  to  prevent  the 
vexatious  multiplication  of  suits.'*  Sandfmrd  v.  Chase ,  id.  381.  Perkins  v. 
Hinman,  19  Johns.  R.  237.  Taylor  y.  Vanderwoort,  9  Wend.  449.  Ex  parte 
Stone,  3  Cowen,  380.  Swing  v.  Inhabitants  of  Upper  AUoway  Creek^  5 
Halst  58.  Sooy  v.  MeKean,  4  id.  86.  Cooper  v.  Shepard,  id.  96.  Newton 
V.  Bewley,  1  Browne,  38.  Plumsted  r.  Rudehagh,  1  Yeatee,  502.  Jackson  v. 
Edwards,  1^  Cowen,  138.  But  if  plaintiff  be  not  liable  for  costs  fiom  the 
character  in  which  he  sues  as  administrator,  the  court  will  not  make  such 
order.  Boyee  v.  Hancock,  2  Bailey,  53.  See  also  Bordeaux  v.  Cave,  id.  6. 
Nor  will  they,  if  the  same  title  as  in  the  former  suit  be  not  in  question  in  the 
latter ;  Jackson  v.  Stiles,  ut  supra  ;  nor  if  the  plaintiff  be  in  execution  for  the 
costs  of  the  former  suit,  though  if  the  party  be  afterwards  discharged  under 
an  insolvent  act,  or  escape  from  the  ea.  sa.,  5  Wend.  240,  the  right  of  the  party 
to  a  sUy  would  be  restored.  1  Cowen,  206.  Eaton  v.  Wyckoff,  4  Wend.  203. 
The  supreme  court  have  also  refused  to  stay  proceedings  in  a  suit  until  the 
payment  of  the  costs  of  a  suit  in  chancery  between  the  parties,  concerning 
the  same  matter,  and  in  which  the  platotiff^s  bill  was  dismissed  with  costs. 
Stebhins  v.  Chant,  19  Johns.  R.  196.  The  power  to  stay  proceedings  for  such 
cause  is  confined  to  the  superior  courts  and  a  justice  of  the  peace  cannot  exer- 
cise it  Youle  V.  Brotherton,  10  Johns.  R.  363.  See  also  Gra.  Prae.  2d  edit. 
55\y  53Z,etseq. 

(o)  8.  C,  C.  C.  92. 

(6)  Gra.  Prac  2d  edit.  612,  900.  If  neither  party  sbalh  have  noticed  th* 
cause  for  trial,  the  defendant  may  move  for  judgment  as  in  case  of  nonsvSty  - 
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[*248]  *HoLME8  agaiiut  LAN8iNo.(a) 

Tlie  plaiatiff  cannot  amend  bk  deelarataon  after  plea  pleaded,  without  paying' 
coete,  and  giving  an  imparlance. 

Emott  moved  to  amend  the  declaration  after  plea  pleaded, 
which  was  granted.  A  question  then  arose  whether  the 
defendant  was  entitled  both  to  an  imparlance  and  to  costs. 
The  following  cases  were  cited,  1  Str.  950.  1  Dallas,  494. 
2  Black.  Rep.  785. 

Per  Curiam.  There  seems  to  be  some  diversity  of  prac- 
tice in  the  English  courts  in  this  respect.  This  court  will, 
therefore,  establish  a  rule  of  its  own.  As  the  amendment  is 
a  benefit  to  the  plaintiff,  it  is  reasonable  that  he  should  pay 
the  costs ;  and  it  is  equally  reasonable,  that  the  defendant, 
after  an  amendment,  should  be  allowed  to  plead  de  novo. 

We  are,  therefore,  of  opinion  that  the  amendment  be  al- 
lowed, on  payment  of  costs,  and  giving  an  imparlance.(&) 

Rule  granted. 


Mc  EvERs  against  Markler.(c) 

A  motion  to  set  aside  proceedioge  for  irregularity  muit  be  made  at  the  next 
term  after  the  irregularity  happens. 

Eight  days  notice  of  trial  was  given  in  this  cause,  for  the 
last  circuit  in  New  York. 

in  the  same  manner  and  with  the  like  effect  as  in  personal  actions.  3  R.  8. 2d 
edit  436,  (  46.    PoiU  t.  CurtU,  9  Wend.  497. 

(o)8.C.,C.C.,92. 

(i)  Stmjferd  ▼.  Oreen,  1  Johns.  R.  505.  Livingston  v.  Rogers,  1  Caines'  R. 
564.  Rogers  ▼.  Pkinney,  1  Green.  1.  See  2  Green.  270.  3  J.  J.  Marsh.  333. 
Amm.  2  Wash.  C.  C.  270.  Though  costs  are  generally  imposed  on  a  party 
who  asks  to  amend  the  pleadings,  yet  in  a  case  where  the  error  that  required 
the  amendment  arose  IVom  the  irrregularity  of  the  practice  in  the  courts  of  the 
state  where  the  action  was  brought,  the  court  did  not  ollow  costs  oo  amend- 
ment. Lanning  ▼.  Dolph,  4  Wash.  C.  C.  630.  See  also  Gra.  Prac  2d  edit. 
669, 670. 

(c)S.C,C.C.  93. 
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The  defendant  being  more  than  forty  miles  from  the  place  of 
trial,  considered  the  notice  given  as  void,  and  paid  no  regard 
to  it.  An  inquest  was  taken  by  default,  and  the  defendant 
now  moved  to  set  aside  the  verdict. 

Per  Curiam.  Though  the  defendant  was  entitled  to  four- 
teen days  notice  of  trial,  yet  the  notice  that  was  given  was 
sufficient  to  put  him  on  inquiry,  and  he  ought  to  have  made 
his  application  at  the  last  term.  Having  suffered  a  term  to 
intervene  since  the  verdict  was  taken,  he  comes  too  late  with 
the  present  motion.(a) 

Rule  refused. 


*Perris  against  Phelps.(6)  [•249J 

Aftto  special  bail  is  pnt  in,  the  plaintiff  must  except  to  the  bail,  and  eannot 
proceed  on  the  bail  bond. 

Special  bail  was  put  in,  in  this  cause,  and  the  plaintiff 
neglected  to  enter  any  exception  on  the  bail-piece,  but  brought 
an  action  on  the  bail-bond. 

A  motion  was  now  made  to  set  aside  the  judgment  on  the 
bail-bond,  on  the  ground  that  the  plaintiff,  by  not  excepting 
to  the  special  bail,  was  precluded  from  an  action  on  the  l^iil- 
bond. 

Per  Curiam,    The  plaintiff  ought  to  have  excepted  to  the 

special  bail.    Take  your  rule.(c) 

Rule  granted. 

(a)  Gra.  Prac  2d  edit  679, 680. 

(6)  S.  C,  C.  C.  95. 

(c)  Caines  y.  Hunt,  8  Johns.  R.  358.    See  also  Gra.  Prac.  2d  edit.  171. 
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Sacket,  Demandant,  against  Lothrop^  Tenant.(a) 

If  a  writ  of  right  be  not  retained  on  the  quarto  die  poat,  and  the  tenant  meanB 
to  pat  the  4eniaiidant  oat  of  court,  he  should  enter  a  m  reeipiatur. 

The  writ  in  this  cause  was  not  returned  on  the  quarto  die 
postf  and  the  demandant  obtained  a  rule,  that  the  sheriff  re- 
turn the  writ  sedente  curia,  or  show  cause  why  an  attach- 
ment should  not  issue  against  him.  On  the  service  or  this 
rule,  the  writ  was  returned. 

BogarduSf  for  the  demandant,  now  moved  that  the  tenant 
be  called. 

S.  Thompson^  contra,  contended,  that  the  demandant  not 
having,  on  the  quarto  die  postj  obtained  a  day  further,  must 
be  considered  as  out  of  court ;  that  the  rule  on  the  sheriff  was 
a  nullity,  instead  of  which  the  demandant  should  have  taken 
out  a  second  summons.    He  cited  1  Reeves,  119-121. 

Per  Curiam.  The  tenant,  if  he  meant  to  put  the  deman- 
dant out  of  court,  should  have  entered  a  ne  reeipiatur  on  the 
quarto  die  post.  As  he  has  not  done  so  in  the  present 
[•250]  case,  his  neglect  must  be  considered  as  a  'waiver. 
By  the  rule  requiring  the  sheriff  to  return  the  writ, 
^dente  curia,  the  demandant  is  to  be  deemed  as  continuing 
it  court  from  day  to  day  during  the  term.  (See  Booth,  92.) 
So  the  tenant  must  be  called.(6) 

Rule  granted. 

(a)  S.C.,C.  C.91. 

(6)  See  Swift  t.  Livingston,  infra,  vol.  2,  112.  S.  C,  C.  C.  122.  Van 
Bergen  v.  Palmer,  18  Johna  R  504.  By  3  R.  S.  2d  ed.  265,  §  24,  writs  of 
tight  are  abolished. 
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Goodrich  against  Walker. 

A  formal  delivery  of  a  release  is  not  eaential ;  it  it  rafficient  if  taeh  acta  ap* 
pear  as  showed  an  intention  to  deliver  it. 

Where  a  judge  charged  the  jury,  that  m  his  opinion  the  weight  of  evidence 
was  in  favor  of  the  defendant,  and  the  jury  found  a  verdict  accordingly, 
a  new  trial  on  account  of  the  misdirection  of  the  judge,  was  refnsedi  the 
court  bemg  satisfied  that  the  plaintiff  ought  not  to  recover. 

This  was  an  action  of  assumpsit^  for  work,  labor  and  ser- 
vices. The  defendant  pleaded  the  general  issue,  and  gave 
notice  with  his  plea,  that  he  would  offer  in  evidence,  on  the 
trial  of  the  cause,  an  instrument  in  writing,  under  the  hand 
and  seal  of  the  plaintiff,  bearing  date  .the  24th  day  of  May, 
1796,  whereby,  in  consideration  of  forty  pounds  to  him  in 
hand  paid,  by  David  Meachum  and  David  Osborn,  overseers 
of  the  church  at  New  Lebanon,  the  plaintiff  released  and  dis* 
charged  the  said  overseers  and  community  of  the  said  churcbi 
jointly,  and  severally,  from  any  further  charges  and  demands 
whatsoever ;  and  that  the  defendant  would  also  give  in  evi* 
deuce  that  he  was  at  that  time  a  member  of  the  said  church, 
and  one  of  the  said  community. 

The  cause  was  tried  at  the  sittings  after  January  term, 
1799,  at  the  city  of  Albany,  before  his  honor  Mr.  Chief  Jus- 
tice Lansing. 

On  the  trial,  it  appeared  in  evidence  that  the  defendant  at 
the  time  the  labor  was  performed  for  which  the  action  was 
brought,  was  a  member,  and  one  of  the  principal  directors  of 
the  church  and  community  at  New  Lebanon,  called  the  so- 
ciety of  Shaking  duakers ;  that  the  labor  was  performed 
for  the  common  benefit  of  the  said  church  and  community; 
that  the  period  of  service  was  upwards  of  eight  years,  and  du- 
ring four  or  five  years  the  labor  was  performed  under  the  im- 
mediate direction  of  the  defendant ;  that  the  plaintiff 
was  nineteen  years  old  when  he  entered  *the  society ;  [*261] 
that  the  property  of  the  chuirch,  together  with  the 
product  of  the  labor  and  profits  of  the  members  thereof,  were, 
during  the  time  the  labor  was  performed,  held,  and  after- 
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wards  continued  to  be  held  and  enjoyed  in  common  among 
them. 

After  this  evidence  on  the  part  of  the  plaintiff,  the  defen- 
dant's counsel  moved  for  a  nonsuit,  which  was  overruled  by 
the  judge. 

The  defendant's  counsel  then  produced  the  discharge  set 
forth  in  the  notice  subjoined  to  the  defendant's  plea,  as  above 
mentioned. 

The  plaintiff's  counsel  objected  to  the  validity  of  the 
discharge,  if  proved,  which  objectioQ  was  overruled  by  the 
court. 

To  prove  the  execution  of  the  discharge,  the  defendant  of- 
fered one  Joseph  Markum  as  a  witness. 

The  plaintiff's  counsel  objected  to  this  witness,  on  the 
ground  of  interest,  and  in  support  of  the  ot^tion,  proved, 
that  at  the  time  the  labor  and  services  were  performed,  Jo- 
seph Markum  was  a  member  of  the  church,  and  one  of  the 
community.  The  witness  upon  this  executed  to  the  society 
and  to  the  defendant  a  general  release,  and  the  defendant 
executed  to  the  witness  a  similar  release,  after  which  the 
judge  permitted  the  witness  to  be  sworn,  who  thereupon  de« 
posed,  that  he  saw  the  plaintiff  execute  the  discharge,  by 
signing  and  putting  something  as  a  seal  for  his  deed ;  that 
David  Meachum  was  present,  and  took  it  up  in  presence  of 
Ihe  plaintiff,  after  the  witness  had  attested  it  as  a  subscrib- 
ing witness.  That  the  plaintiff  did  not  appear  to  be  under 
any  restraint  at  the  time  of  such  execution ;  and  that  he 
expressed  himself  satisfied  with  the  settlement ;  that  he  had 
seen  the  plaintiff  the  morning  of  the  day  when  .the  dis- 
charge was  executed,  and  before  its  execution,  walking  in 
front  of  the  house  in  which  it  was  executed,  apparently  at 
his  liberty.    Upon  this  evidence,  the  discharge  was  read  to 

the  jury. 
[*252]  *0n  the  part  of  the  plaintiff,  Ezekiel  Goodrich  was 
produced  as  a  witness,  who  testified,  that  in  the 
winter  of  1797  and  179S,  he,  together  with  Elihu  Goodrich, 
went  at  the  request  of  the  plaintiff,  to  confer,  with  the  Qua- 
kers, at  New  Lebanon ;  that  the  plaintiff  entered  into  a  con- 


ALBAinr,  JANUARY,  1800.  263 

Goodrich  V.  Walker. 

yersation  with  the  defendant,  Meachum,  and  Osborn,  in  the 
course  of  which  the  plaintiff  alleged  that  he  had  been  kept 
in  a  room  all  night,  and  until  next  day  at  noon ;  and  that 
they  had  forced  him  to  sign  a  release ;  that  after  some  hesi- 
tation, one  of  them  replied,  that  they  had  orders  for  whM 
they  had  done  from  head-quarters  ;  and  they  had  a  right 
16  do  what  they  did.  In  this  testimony  Elihu  €k)odrich 
concurred. 

Samuel  Chapman  also  testified,  that  he  heard  some  per- 
sons in  a  room  talking  to  the  plaintiff,  and  persuading  him  to 
settle,  saying  that  they  would  not  agree  to  his  going  away 
until  he  had  settled. 

The  defendant  then  produced  Eleazer  Grant,  who  deposed, 
that  the  plaintiff  informed  him,  after  he  left  the  society,  that 
he  had  settled  with  them  ;  that  he  had  got  a  horse,  saddle, 
bridle,  and  some  money;  that  the  witness  asked  how  it 
came  about  that  he  settled  so  reasonably  ?  To  which  the 
plaintiff  answered,  that  it  was  because  he  could  do  no  better, 

George  Darrow  also  deposed,  that  he  lived  about* a  mile 
from  New  Lebanon ;  that  the  mourning  after  the  plaintiff  left 
the  society,  he  had  a  conversation  with  him  ;  that  the  plain* 
tiff  told  him  he  had  left  the  society,  and  in  answer  to  the 
witness's  inquiry  whether  they  had  settled  with  him,  he  said 
they  had ;  that  the  witness  then  inquired  whether  he  had 
been  intimidated  or  compelled  to  settle,  to  which  the  plaintiff 
answered,  no,  that  they  had  acted  honorably,  and  settled  with* 
out  difficulty ;  that  the  reasons  he  had  for  making  these  in- 
quiries, were  some  reports  that  the  plaintiff  had  settled  with 
them  under  constraint. 

Roswell  Goodrich  also  deposed,  that  he  accidentally  met 
the  plaintiff  the  same  day  the  settlement  was  made ;  that  the 
plaintiff  said  he  had  settled  with  David  Meachum 
*and  David  Osborn,  and  that  he  had  received  more  [*253] 
from  them  than  he  deserved,  for  he  knew  on  what 
conditions  he  engaged  with  them ;  that  three  months  after- 
wards he  heard  him  again  repeat  that  he  was  satisfied ;  and 
he  then  said,  he  had  gone  to  the  society  without  wages;  that 
he  was  neither  to  have  debt  nor  blame. 
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The  chief  justice  charged  the  jury,  that  in  his  opinion  the 
\reight  of  testimony  on  the  subject  of  the  duresd  was  in  fa- 
vor of  the  defendant ;  and  that  if  the  plaintiff  was  not  under 
duress  at  the  time  he  executed  the  discharge,  they  ought  to 
find  for  the  defendant. 

The  jury  found  for  the  defendant. 

It  was  moved  to  set  aside  the  verdict  on  the  following 
grounds : 

1.  That  the  witness,  Markum,  was  interested. 

2.  That  the  discharge  or  release  was  never  delivered. 

3.  That  the  charge  of  the  court  on  the  evidence  of  duress^ 
was  improper. 

Whiting,  for  the  plaintiff. 

Van  Vechten,  for  the  defendant. 

Per  Curiam.  Every  objection  to  the  competency  of  Mar- 
kum, as  a  witness,  if  any  existed,  was  removed  by  the  mu- 
tual releases  executed  between  him  and  the  defendant.(a) 

As  to  the  second  point.  The  discharge  or  release  must  be 
intended  to  have  been  well  delivered.  Nothing  to  the  con- 
trary appears.  A  formal  delivery  is  not  essential,  if  there 
be  any  act  evincing  the  int€nt.(6) 

(a)  1  Phil.  Et.  133,  Cowen  &.  Hill's  ed.  and  n. 

(6)  Woodman  v.  Coolbroth,  7  Greenleaf,  184.  Hughes  v.  Easten,  4  J.  J. 
Manh.  573.     "  The  acts  and  circumstances  which  shall  be  taken  as  snf- 

ficient  evidence  of  delivery,  are   various.      A  delivery  is  frequently  pro-  t 

sumed.  Math.  Pres.  Ev.  39.  It  is  seldom,  indeed,  that  a  party  is  able 
to  show  a  distinct  formal  act  of  delivery.  The  delivery  may,  there- 
fore, be  inferred  from  words  without  acts,  or  from  acts  without  words,  or  from 
both  combined.  Hughes  v.  Easten,  4  J.  J.  Marsh.  572,  3.  Verplankv.  Sler- 
ry,  12  Johns.  Rep.  536.  Folly  v.  Vantuyl,  4  Halst.  152.  HtKinney  ▼. 
Rhoades,  5  Watts'  Rep.  344.  Byers  v.  HTClanahan,  6  Harr.  &  John.  250, 
255,  6.    Gardner  v.  Collins,  4  Maaon,  398." 

As  a  general  rule,  '<  to  constitute  a  complete  delivery  of  a  deed,  the  ^rrantor  . 

must  do  some  act  putting  it  beyond  his  power  to  revoke.  Frisbie  v.  McCarty,  1  ^ 

Stew,  du  Port.  61.  See  Maynard  v.  Maynard,  10  Mass.  R.  458.  The  delivery 
need  not  be  to  the  party,  but  may  be  to  another  person  by  sufficient  authority 
from  the  party  ;  or,  it  may  be  to  a  stranger,  for  and  in  behalf  and  to  the  use 
of  the  party,  without  authority ;  and  in  either  case,  if  unconditional,  the  deed 
will  take  effect  instanter.  Alsop  v.  Swathel,  7  Conn.  Rep.  503.  Verplank 
V.  Sterry,  12  Johns.  R.  536,  546,  551,  2.  Jackson  ex  dem.  Eanus  v. 
/>Atpi»,  id.  418,421.    Souverhys  v.  Arden,  I  Johns.  Ch.  R.  240.     Cook's 
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We  also  think  with  the  judge  at  the  trial,  that  the  weight 
of  evidence  was  in  favor  of  the  defendant ;  and  that  the 
plaintiff  ought  not  to  recover.(a) 

We  are,  therefore,  of  opinion,  that  a  new  trial  ought  not 
to  be  granted. 

Rule  refused. 

admW  V.  Hendrieka,  4  Monroe,  503.  Raymond  t.  Smith,  5  Conn.  Rep.  559. 
Doe  ex  dem.  Gamoru  ▼.  Knight,  8  Dowl.  &,  Ryl.  348,  364,  5.  Cheee  v. 
Cheoe,  1  PennsyW.  Rep.  32.  MeKinney  y.  Rhoadea,  5  Watts^  Rep.  344. 
Bumo  T.  Hatch,  3  N.  Hamp.  Rep.  304*  Daniel  ▼.  Braiton,  1  Dana,  210. 
Church  ▼.  Oilman,  15  Wend.  646.  Inlaw  v.  The  Commonwealth,  6  Mon- 
roe, 74.  A  deed  may  be  delivered  by  deporiting  it  in  the  post  office,  directed 
to  the  party  for  whom  it  was  made.  It  Kinney  ▼.  Rhoades,  5  Watte'  Rep. 
343.  Or,  by  depoeiting  it  in  the  proper  office  to  be  recorded  as  an  executed 
deed,  if  accepted  afterward  by  the  grantee.  Friebie  ▼.  McCarty,  1  Stewart 
Sl  Porter,  61.  See  Daniel  y.  Brdtton,  I  Dana's  Rep.  210.  Bui  a  deed 
signed,  sealed  and  deposited,  to  be  kept  or  held  by  the  depositee,  snbgect  to 
the  order  of  the  depositor,  is  not  delivered,  either  actually  or  constructiyely ; 
on  the  contrary,  the  terms  of  the  deposit  exclude  the  idea  of  a  delivery.  Al- 
oop  V.  Swathel,  7  Conn.  Rep.  500."  Cowen  Sl  Hill's  Notes  to  1  Phil.  Ev. 
1281,  1282, 1284; 
(a)  Graham  on  New  Trials,  368. 
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Brantingham  against  Fay. 

Where  ia  an  action  of  debt,  for  a  penalty  in  a  special  agreement,  thoagh  the 
conrt  were  of  opinion,  that  the  plaintiff  was  entitled  to  a  yerdict,  bat  no 
damages  wore  shown,  nor  any  rule  by  which  the  jary  could  ascertain  the 
damages,  they  refused  to  set  aside  a  nonsuit  and  grant  a  new  trial,  merely 
to  give  the  plaintiff  an  opportunity  to  recover  nominal  damages. 

This  was  an  action  of  debtj  for  40002.  being  the  penalty 
of  a  certain  agreement,  made  betweeii  the  plaintiff  and  defen- 
dant, bearing  date  the  23d  May,  1795.  The  agreement,  as 
set  forth  in  the  declaration,  was  as  follows :  <^  Whereas  the 
said  Joseph  Fay  had  received  from  the  said  Thomas  H. 
Brantingham  a  deed,  executed  unto  Oliver  Phelps,  Esq.  of 
Suffield,  by  the  said  Thomas  H.  Brantingham  and  Hannah 
his  wife,  for  26,814  acres  of  land,  in  the  townships  of  New 
Huntingdon,  Bolton  and  Sterling,  in  the  state  of  Vermont, 
bearing  date  the  same  day  and  year ;  the  said  Joseph 
did  covenant  and  agree  to  forward  *the  same  to  the  [*256] 
proper  officers,  and  cause  the  same  to  be  recorded, 
and  returned  to  the  said  Thomas  Ji.  Brantingham,  in  New 
York,  together  with  the  proper  certificates  necessary  to  show 
that  the  titles  of  the  said  lands  were  legally  vested  in  the  said 
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Thomas  H.  Brantingham,  and  that  they  were  free  and  clear 
from  all  incumbrances,  if  on  examination  they  should  be 
found  to  be  so ;  and  that  when  such  titles  should  be  fully  and 
satisfactorily  ascertained,  the  said  land,  or  so  much  of  it  as 
should  appear  to  have  a  good  title,  as  set  forth  in  the  said 
deed  of  conveyance,  should  be  paid  for  at  the  rate  of  three 
shillings  per  acre.  New  York  currency,  in  notes,  bonds,  or 
other  Just  demands  against  the  said  Thomas  H.  Branting- 
ham, including  1513/.  3^.  9d.  which  the  said  Thomas  H. 
Brantingham  had  already  received  and  acknowledged,  on  a 
contract  for  the  aforesaid  lands ;  and  that  the  said  Joseph  Fay 
would  pay  a  judgment  obtained  against  the  said  Thomas  H. 
Brantingham,  at  the  suit  of  one  Comfort  Sands,  for  the  sum 
of  1200/.  and  also  two  notes  of  hand,  made  by  the  said 
Thomas  H.  Brantingham,  to  James  Roosevelt,  amounting  to 
469/.  and  other  demands  against  the  said  Thomas  H.  Bran- 
tingham, and  then  due  from  him,  sufficient  to  pay  the  amount 
of  the  said  lands  at  the  rate  aforesaid,  allowing  for  such 
bonds,  notes,  and  other  demands,  twenty  shillings  in  the 
pound,  including  principal  and  interest,  and  for  which  the 
said  Joseph  Fay  was  to  receive  an  allowance  or  deduction  of 
five  per  cent,  to  be  deducted  from  the  sum  which  should  ap- 
pear due  from  the  said  lands,  the  said  agreement  to  be  carried 
into  execution  without  delay ;  and  for  the  faithful  perfor- 
mance of  the  said  covenants  and  agreements,  the  said  Joseph 
Fay  did  bind  himself  to  the  said  Thomas  H.  Brantingham, 
his  heirs,  executors,  administrators  and  assigns,  in  the  sum 
of  4000/.  current  money  of  the  state  of  New  York." 

The  plaintiff  averred,  that  Fay  received  the  deed  or  con- 
veyance, so  executed  by  .Thomas  H.  Brantingham 
[•257J    *and  Hannah  his  wife,  to  the  said  Oliver  Phelps ;  and 
assigned  the  following  breaches : 

"  That  the  said  Joseph  Fay  had  not  forwarded  the  said 
deed  to  the  proper  officers,  and  caused  the  same  to  be  record- 
ed, and  had  not  returned  the  said  deed  to  the  said  Thomas 
H.  Brantingham,  without  any  unnecessary  delay,  nor  caused 
the  same  to  be  returned ;  but  that  the  said  Joseph  Fay  had 
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wholly  neglected  and  refused  to  return  the  said  deed  of  con- 
veyance to  the  said  Thomas  H.  Brantingham." 

The  plaintiff  farther  averred,  that  although  the  title  for 
the  said  lands  was  legally  vested  in  him,  and  though  the  same 
were  free  and  clear  from  all  incumbrances.  Nevertheless,  the 
defendant  did  not,  without  unnecessary  delay,  return  proper 
certificates  necessary  to  show  that  the  said  title  was  legally 
vested  in  the  plaintiff,  and  that  the  said  land  was  free  and 
clear  from  all  incumbrances,  but  had  wholly  neglected  and 
refused  to  return  the  said  certificates ;  And  the  plaintiff  far* 
ther  averred,  that  although  the  title  for  the  said  26,814  acres 
of  land  was,  at  the  time  of  the  execution  and  delivery  of  the 
said  deed  of  conveyance  to  the  defendant,  for  the  said  Oliver 
Phelps,  lawfully  vested  in  the  plaintiff,  and  though  the  same 
was  free  and  clear  of  all  incumbrances :  Nevertheless  the 
defendant  had  not  without  unnecessary  delay,  paid  for  the 
same  at  the  rate  of  three  shillings  per  acre,  New  York  cur- 
rency, in  the  plaintiff's  notes,  bonds,  or  other  just  demands, 
against  the  plaintiff,  over  and  above  the  said  sum  of  1613^ 
3^.  9d.  which  at  the  time  of  making  the  said  covenant,  was 
paid  by  the  defendant  to  the  plaintiff;  but  to  pay  for  the 
same  had  wholly  refused  and  neglected ;  And  the  plaintiff 
farther  averred,  that  the  said  defendant  did  not  without  un- 
necessary delay,  pay  to  the  said  Comfort  Sands,  a  judgment 
obtained  by  him  against  the  plaintiff^  amounting  to  12002.  but 
wholly  neglected  and  refused  to  pay  the  same:  And  the 
plaintiff  farther  averred,  that  the  defendant  did  not 
pay,  *  without  unnecessary  delay,  to- the  said  James  [*258] 
I.  Roosevelt,  the  said  sum  of  459/.  in  discharge  of 
two  notes  from  the  said  Thomas  H.  Brantingham  to  the  said 
James  I.  Roosevelt,  and  then  due,  but  wholly  neglected  and 
refused  to  pay  the  same  to  the  said  James  I.  Roosevelt,  by 
reason  of  which,  &c. 

The  defendant  pleaded  non  est  factum^  and  gave  notice 
under  that  plea,  pursuant  to  the  statute,  that  he  would  give 
in  evidence  tliat  "  the  title  of  the  said  lands  was  not  legally 
vested  in  the  plaintiti  free  and  clear  from  all  incumbrances, 
as  in  the  said  declaration  was  alleged,  and  that  he  the  defen* 
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dant  had  well  and  faithfully  performed  all  and  singular  ttie 
covenants  in  the-  said  writing  contained,  on  the  part  and  be- 
half of  the  defendant  to  be  performed,"  d&c. 

The  cause  was  tried  before  Mr.  Justice  Benwiu  at  the  last 
July  circuit  in  the  city  of  New  York.    It  was  proved  on  the 
part  of  the  plaintiff,  that  the  agreement  was  executed  andde* 
livered  by  the  defendant  to  the  plaintiff;  that  the  defendant 
caused  the  deed  mentioned  in  it,  and  which  contained  the 
usual  covenants  and  a  general  warranty,  to  be  recorded  in 
the  township  of  Bolton,  on  the  18th  June,  1795,  in  the  town* 
ship  of  New  Huntingdon,  on  the  11th  June,  1795,  and  in 
the  cbunty  of  Chittenden,  on  the  12th  of  the  same  month  ; 
and  that  on  the  16th  August  following,  he  delivered  the 
same  to  Oliver  Phelps,  who  was  the  grantee  named  in  it,  and 
to  whom  he  the  defendant  had  previously  sold  the  land  at 
3^  id.  per  acre ;  that  the  defendant  informed  Phelps,  that  he 
had  examined  and  believed  the  title  to  the  greater  part  of  the 
lands  to  be  good,  but  expressed  some  doubts  as  to  the  title  of 
a  part,  consisting  of  somewhat  more  than  4000  acres,  and 
which  Phelps  thereupon  re-conveyed  to  the  defendant  by  a 
quit-claim  deed ;  that  the  defendant  also  gave  him  a  bond 
conditioned  to  save  him  harmless,  in  case  the  title  to  the 
whole  or  any  part  of  the  said  lands  should  fail,  and 
[*2S9]    *the  plaintiff  be  unable  to  respond  the  damages ; 
that  some  time  in  May,  17V6,  the  lands  in  Bolton, 
and  Stirling  were  sold  for  taxes,  and  in  December,  1796, 
the  defendant  informed  Phelps  that  he  did  not  wish  him  to 
pay  the  taxes,  as  he  had  employed  a  person  to  bid  off  the 
lands  at  vendue,  and  in  the  summer  following,  the  defen*- 
dant  told  him  that  he  believed  it  necessary,  in  order  to  se- 
cure the  title  to  the  lands,  to  have  them  sold  at  auction  for 
taxes,  and  hold  them  under  such  sale,  and  that  he  had  em- 
ployed and  authorized  a  person  to  purchase  them  at  auction 
accordingly. 

The  town  clerks  of  Bolton  and  New  Huntingdon,  and  the 
clerk  of  the  county  of  Chittenden  testified,  that  they  under- 
stood, that  by  the  laws  of  Vermont,  a  title  for  land  is  not 
valid  or  complete,  unless  the  deed  from  the  original  proprie- 
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tor  be  recorded  in  the  town  wh^e  the  lands  lie,  if  the  town  be 
organized,  and  if  not,  then  in  the  county  where  the  lands  lie, 
except  that  a  vendue  deed  (as  it  is  called)  is  good  without 
being  recorded ;  that  the  town  of  Stirling  is  not  organized ; 
and  that,  by  the  laws  of  Yermont  it  is  necessary,  in  order  to 
perfect  the  validity  of  titles  to  land,  that  all  the  deeds  convey* 
ing  the  same,  should  be  entered  on  record  in  the  clerk's  of- 
fice of  the  town  where  the  lands  lie. 

It  also  appeared,  by  a  certificate  of  the  clerk  of  the  town  of 
Bolton,  which  was  admitted  to  be  read,  that  the  names  of 
Stephen  Jackson,  Daniel  Jackson,  William  Sandford,  Joel 
Smith,  Nathaniel  Wilkinson,  William  Fitch  and  John  Neil- 

I  son,  were  not  entered  as  grantees  in  the  original  grant,  or  as 

k  is  commonly  called,  the  charter  of  that  town,  and  that 

I  there  were  no  conveyances  from  the  original  proprietors  on 

record,  to  show  that  the  plaintiff  had  any  right  to  convey  the 
lands  of  those  persons  whose  names  appear  in  the  charter; 
and  the  town  clerk  of  New  Huntingdon  testified,  that  the 
names  of  John  Tolson,  Thomas  Powler,  Cornelius  Davis, 
Oliver  Bissery,  jun.  and  Peter  Hungerford,  did  not 
appear  as  grantees  in  the  original  'charter  of  the  [*260} 
town ;  and  also,  that  1600  acres  of  Isaac  Oakley's 
right,  150  acres  of  Joshua  Antune's  right,  and  the  whole  right 
of  Caleb  Griffiths  and  Samuel  Averill  were  sold  at  vendue  in 
August,  1794,  for  taxes,  and  that  about  4000  acres  of  the  land 
were  mortgaged  by  the  plaintiff  to  one  Fitch,  in  1794,  to  se* 
cure  such  sum  as  Fitch  should  recover  against  the  plaintiff 
in  an  action  therein  mentioned  and  intended  to  be  brought 
against  him ;  but  no  evidence  was  ofiered  of  any  such  action 
having  been  brought. 

It  further  appeared,  that  there  were  deeds  from  different 
persons  to  the  plaintiff  for  about  19,000  acres  of  the  lands  con- 
veyed by  him  to  Phelps,  on  record  in  Vermont,  but  the  pre- 
vious conveyances,  to  compose  the  chain  of  title  from  the 
original  proprietors,  were  not  on  record. 

The  plaintiff  also  offered  to  prove,  that  the  defendant  had 
declared  that  he  had  caused  the  lands  to  be  sold  for  taxes^ 
and  bought  them  himself  to  secure  the  titles,  and  not  to  de- 
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feat  the  plaiDtiff 's  right,  which  evidence  was  overruled  by 
the  judge. 

The  statute  of  Yermont  relative  to  the  recordiug  of  deedSf 
was  then  produced  and  read,  as  follows : 

"  That  all  deeds  or  conveyances  of  any  houses  or  land9 
within  this  state,  signed,  sealed  and  delivered  by  the  parties 
granting  the  same,  having  a  good  and  lawful  authority,  at- 
tested by  two  or  more  witnesses,  and  acknowledged  by  such 
grantor  or  grantors,  before  a  justice  of  the  peace,  and  record- 
ed at  length  in  the  town  clerk's  records,  where  such  houses 
or  lands  lie,  shall  be  valid  to  pass  the  same  without  any. 
other  act  or  ceremony  in  the  law  whatever,  want  of  livery 
of  seisin,  or  attornment  of  the  possessors,  notwithstand- 
ing. And  that  no  bargain,  sale,  mortgage,  or  other  con- 
veyances of  houses  or  lands  made  and  executed  within  this 
state,  or  attachment  served  thereon,  shall  be  valid  in  law  to 
hold  such  houses  or  lands  against  any  other  person  or  per- 
sons, but  the  grantor  or  grantors  and  defendant  and  their 
heirs  only,  unless  the  deed  or  conveyance  thereof  be 
[•261]  duly  acknowledged  and  recorded,  in  •manner  as  is 
before  expressed,  or  unless  minutes  be  made  of  such 
mortgages  in  the  town  records,  which  minutes  shall  respec« 
tively  contain  the  description  and  boundaries  of  the  land 
mortgaged,  the  names  of  the  mortgagors  and  mortgagees, 
the  dates  of  the  mortgages,  the  mortgage  money,  the  times 
when  payable,  and  when  registered,  or  ualess  an  attested 
copy  of  such  attachments,  and  the  officer's  return  thereof,  be 
filed  in  the  said  town  clerk's  office." 

It  was  further  proved,  that  conveyances  for  lands  in  Ver- 
mont, are  good  against  the  grantors,  without  being  recorded ; 
but  the  plaintiff  did  not  show  any  conveyance  of  the  lands 
in  question  to  himself,  and  theie  were  no  mesne  conveyances 
from  the  original  grantees  or  proprietors  on  record.  Phelps 
also  testified,  that  he  had  sold  the  lands  conveyed  to  him  as 
above  mentioned,  and  that  he  had  since  discovered,  from  the 
persons  to  whom  he  had  sold  the  lands,  that  the  title  of  the 
plaintiff,'to  a  considerable  part  of  said  lands  was  defective, 
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and  that  he  (Phelps)  had  been  called  on  to  make  good  such 
defective  titles. 

Upon  this  evidence,  the  defendant  moved  for  a  nonsuit^ 
and  the  judge  being  of  opinion,  that  the  plaintiff  was  not  en- 
titled to  recover,  directed  a  nonsuit  accordingly. 

Pendleton^  for  the  plaintiff,  at  a  former  term,  moved  to  set 
aside  the  nonsuit,  and  for  a  new  trial  on  the  ground,  that  if 
the  plaintiff's  title  to  the  lands  in  question  was  not  good, 
still  the  defendant  had  broken  his  covenant  in  delivering 
the  deed  to  Phelps,  which  he  had  agreed,  in  that  case,  to  re- 
turn to  the  plaintiff;  that,  by  the  delivery  of  the  deed  to 
Phelps,  the  plaintiff  was  divested  of  whatever  title  he  pre- 
viously had,  and  ought,  therefore,  to  recover  the  conside- 
ration money  for  which  the  lands  were  sold,  and  he  would 
remain  liable  for  any  defect  of  title  on  the  covenants  and 
warranty  contained  in  the  deed  to  Phelps. 

He  also  argued  that  the  conduct  of  the  defendant  was  im- 
proper, in  permitting  the  sale  of  the  lands  for  taxes^ 
*and  that  he  thereby  treated  them  as  his  own,  and    [*262] 
ought  to  be  liable  for  their  value. 

Evertson^  for  the  defendant,  contended,  that  by  the  spirit 
of  the  contract  between  the  parties,  the  defendant  was  liable 
to  pay  the  consideration  money  only,  in  case  the  plaintiff 's 
title  on  examination,  should  appear  to  be  valid,  and  from  the 
evidence,  it  clearly  appeared  not  to  be  valid ;  that  the  de- 
livery of  the  deed  to  Phelps,  although  not  strictly  correct, 
was  not  a  material  fact,  and  could  no  way  prejudice  the  plain- 
tiff who  had  no  title ;  that  for  this  cause,  the  plaintiff  could, 
at  the  most,  be  entitled  to  receive  nominal  damages  only,  and 
the  court  would  not,  for  that  reason,  set  aside  the  nonsuit, 
and  send  back  the  cause  for  a  new  trial ;  neither  couM  the 
sde  of  the  lands  for  taxes,  which  was  permitted  by  ^he  de- 
fendant, in  order  to  obtain  a  title,  give  any  right  to  the  plain- 
tiff to  recover  at  law,  which  he  would  not  otherTi-ise  have  by 
virtue  of  this  contract. 

Radcliff,  J.  The  deed  or  instrument  on  which  this 
action  is  brought,  is  obscurely  and  inarnficially  expressed  ; 
but  the  intent  of  the  parties,  and  the  scope  of  their  contract| 
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I  consider  to  have  been,  that  the  defendant  should  pay  for 
the  lands  in  case  the  plaintiff  appeared  to  have  a  good  title, 
and  not  otherwise.  The  defendant,  or  Phelps,  who  was  his 
principal,  and  whom  he  must  be  deemed  to  represent,  did  not . 
choose  to  rely  on  the  covenants  or  warranty  contained  in  the 
plaintiff's  deed,  and  for  that  reason,  stipulated  to  pay  the 
consideration  money  only  in  case  the  title  should  be  clearly 
ascertained  to  be  valid.  By  the  laws  of  Vermont,  it  appears 
that  no  title  can  be  valid  or  secure,  unless  the  deeds  which 
are  the  evidence  of  such  title,  be  regularly  recorded  in  the 
town  where  the  lands  lie.  Aware  of  this,  the  parties  regu- 
lated their  contract  accordingly,  and  referred  to  the  records  of 
the  several  towns,  and  to  certificates  to  be  there  obtained,  as 
the  evidence  by  which  its  validity  should  be  ascertained. 
When  so  ascertained,  the  defendant  agreed  to  pay  the  plain- 
tiff for  the  land. 
[*263]  *lt  appeared  in  evidence,  that  there  were  no  mesne 
conveyances  from  the  original  proprietors  of  the 
lands  in  question  on  record,  and  of  course,  there  did  not 
exist  that  evidence  of  title  which  the  parties  contemplated, 
and  the  laws  of  Vermont  required.  There  is  proof  that  the 
defendant  told  Phelps  that  he  had  examined,  and  believed 
the  title  to  be  good,  except  as  to  about  4000  acres  ;  but  this 
information  was  not  true  in  fact,  and  being  founded  in  mis- 
take, I  think  that  it  ought  not  to  conclude  him.  It  is  also 
true,  that  the  defendant  delivered  the  deed  to  Phelps,  which, 
by  the  agreement  with  the  plaintiff  he  was  bound  to  return 
to  him.  This  act  was  unauthorized,  and  strictly  in  violation 
of  his  contract  with  the  plaintiff,  but  I  do  not  think  that  it 
ought  to  subject  him  to  the  rigorous  consequence  of  paying 
the  whole  value  of  the  lands.  The  plaintiff  still  can  be  no 
further  damnified  than  it  appears  he  had  title  to  tliose  lands : 
to  that  extent  he  ought  to  recover  and  no  more.  As  between 
the  plaintiff  and  the  defendant  the  possession  of  the  deed  by 
the  former  covild  be  of  no  use  if  he  had  no  title,  and  if  he 
had  a  title,  it  could  be  of  no  other  use  than  to  enable  him  to 
retain  it  until  his  money  was  paid.  The  delivery  to  Phelps 
might  deprive  him  of  that  security,  and  also  render  him  li- 
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able,  in  case  of  a  defect  of  title,  on  the  covenants  and  war- 
ranty contained  in  it.  But  in  whatever  manner  he  may  be 
affected  in  the  event  by  these  covenants  and  the  warranty, 
he  has  not  shown  that  he  has  in  fact  sustained  any  damages, 
and  it  would  be  too  uncertain  to  allow  him  to  prevail  in  this 
action,  on  the  expectation  merely  of  a  future  recovery  by 
Phelps.  No  rule  of  actual  damages  can  be  given,  in  the 
present  situation  of  things,  nor  until  recovery  be  had ;  and 
I  therefore  think,  that  the  claim  of  the  plaintiff  and  the  re- 
sponsibility of  the  defendant  must  still,  nnder  the  existing 
circumstances,  be  substantially  founded  on  the  sufficiency  of 
the  plaintiff's  title.  No  actual  damages  being  shown,  the 
plaintiff  could  be  entitled  to  recover  a  nominal  sum 
only,  and  although  this  may  be  strictly  his  *right,  I  [*264] 
do  not  think  that  we  ought  to  direct  a  new  trial  for 
the  sake  of  nominal  damages  merely. 

On  the  trial,  the  plaintiff  offered  to  prove  that  the  defen- 
dant declared  that  he  had  caused  the  lands  to  be  sold  for 
taxes,  and  bought  them  himself  to  secure  the  title,  but  not 
to  defeat  the  plaintiff's  right,  which  evidence  was  overruled. 
It  has  been  insisted  that  this  evidence  ought  to  have  been 
admitted,  and  that  the  plaintiff  was  entitled  to  recover  the 
value  of  the  lands  so  purchased,  after  deducting  the  moneys 
paid  by  the  defendant.  Allowing  the  purchase  to  have  been 
made  in  affirmance  of  the  plaintiff's  title,  the  defendant  may 
be  considered  as  his  trustee,  but  I  think  ha  can  have  no  re- 
medy against  him  at  law,  on  the  foundation  of  this  contract. 
The  purchase  must  be  considered  as  a  separate  transaction, 
and  dehors  the  contract.  The  contract  was  for  a  perfect  and 
existing,  not  an  imperfect  or  future  title.  A  title  subsequently 
acquired,  cannot  be  within  it,  and,  therefore,  cannot  be  a  basis 
for  the  present  action,  and  i(  the  plaintiff  be  entitled  to  a  re- 
medy on  this  ground,  he  must  seek  it  in  another  mode. 

I  am,  therefore,  of  opinion,  that  this  evidence  was  properly 
refused,  and  that  we  ought  not  to  award  a  new  trial,  for  the 
purpose  of  nominal  damages  merely. 

Kent,  J.  and  Benson,  J.  were  of  the  same  opinion. 
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Lansing,  Ch.  J.  A  motion  has  been  made  to  set  aside 
the  nonsuit  granted  in  this  cause. 

To  determine  on  it,  the  terms  of  the  contract,  and  the  trans- 
actions in  consequence  of  it,  must  be  particularly  considered. 

The  contract  states  in  substance, 

1.  That  the  defendant  had  received  a  deed  executed  by 
the  plaintiff  and  his  wife  to  Oliver  Phelps,  for  26,814  acres 
of  land  in  the  state  of  Vermont. 

2.  The  defendant  agreed  that  he  would  have  it  recorded, 
and  return  it  to  the  plaintiff  with  the  proper  certificates,  ne- 
cessary to  show  that  the  title  to  the  land  was  legally 

['^SeS]    vested  in  the  plaintiff,  and  that  it  was  clear  of  *in- 
cumbrances,  if  on  examination  it  should  be  found  to 
be  so. 

3.  That  when  such  title  was  fuUy  and  satisfactorily  as- 
certained, the  said  lands,  or  so  much  of  them  as  the  plaintiff 
should  appear  to  have  a  good  title  to,  should  be  paid  for  at 
tlie*  rate  of  three  shillings  per  acre,  by  discharging  certain 
demands  which  existed  against  the  plaintiff,  including 
15 13^  'is.  9d.  which  the  plaintiff  had  already  received  and 
acknowledged,  on  a  contract  for  the  same  lands. 

4.  That  the  defendant  was  to  be  allowed  five  per  cent  for 
transacting  the  business. 

This  contract  obviously  formed  only  a  part  of  the  engage- 
menta  subsisting  between  the  parties  named  in  it.  The 
other  part  is  not  brought  into  view,  but  sufficient  appears  to 
enable  us  lo  infer,  that  the  plaintiff  and  Phelps  were  the 
principals  in  it,  and  that  the  defendant  was  merely  introduced 
as  agent  for  one  or  both  of  the  parties ;  and  this  receives  some 
corroboration,  from  the  circumstance  of  his  being  entitled  to 
receive  a  commission  for  the  service  in  which  he  was  to  he 
employed. 

The  deed  was  executed  by  the  plaintiff  to  Phelps,  and  I 
think  this  affords  strong  ground  to  infer,  that  he  was  the  per- 
son who  made  the  payment  of  part  of  the  consideration 
money,  though  the  vogue  and  indefinite  terms  in  which  the 
payment  is  mentioned,  does  not  positively  ascertain  it. 

It  is  however  certain,  that  the  plaintiff  conveyed  the  land 


NEW  YORK,  APRIL,  1800.  266 

Branting^ham  ▼.  Fay. 

in  question  lo  Phelps,  and  that  he  received  a  sum  of  money 
on  account ;  and  I  can  discover  no  circumstances  in  the  case 
which  will  establish  the  fact,  or  even  the  presumption  that 
the  defendant  made  this  advance.  If  no  such  fact  exists,  the 
defendant  was  merely  entrusted  with  the  deed  to  have  it  re- 
corded, and  to  ascertain  whether  the  tide  was  clear  and  exempt 
from  incumbrances.  These  objects  being  attained,  he  was 
to  return  it  to  the  plaintiff,  with  certain  certificates 
of  public  officers,  evidencing  those  facts,  and  *then  [*266] 
the  plaintiff  was  to  receive  at  the  rate  of  three  shil- 
lings per  acre,  in  the  mode  stipulated,  for  the  land  for  which 
a  good  title  appeared. 

The  defendant  examined  the  records,  had  the  deed  record- 
ed, and  possessed  himself  of  the  certificate ;  he  expressed 
some  doubt  as  to  the  title  to  4000  acres,  but  supposed  the 
title  of  the  residue  to  be  good,  and  thereupon  received  a  deed 
from  Phelps  for  the  4000  acres,  and  delivered  the  deed  ex- 
cuted  by  the  plaintiff,  which  he  had  expressly  stipulated  to 
return  to  him,  to  Phelps,  to  whom  he  had  previously  sold 
the  land  described  in  it,  at  the  rate  of  3s.  Ad.  per  acre.  He 
gave  Phelps  a  bond  conditioned  to  save  him  harmless^  in 
case  the  title  to  the  whole  or  any  part  of  the  land  should  fail, 
and  the  plaintiff  be  unable  to  respond  for  the  damages ;  and 
from  the  evidence  offered  and  overruled  at  the  trial,  which  it 
is  proper  to  consider  as  forming  part  of  the  plaintiff's  case, 
the  defendant  confessed  that  he  had  caused  part  of  the 
land  to  be  sold  for  taxes,  and  became  the  purchaser  him- 
self 

From  this  state  of  things  it  appears  to  me  totally  irrelevant 
to  the  issue  between  the  parties,  to  inquire  whether  the  title 
to  the  land  was  valid,  or  otherwise :  this  was  to  have  been 
settled  between  the  plaintiff  and  Phelps.  It  is  sufficient  to 
entitle  the  plaintiff  to  recover,  to  show  that  the  contract  en- 
tered into  between  him  and  the  defendant  was  not  complied 
with. 

It  appears  to  me  "to  have  been  grossly  violated,  and  that 
the  subsequent  transaction  between  the  defendant  and  Phelps 
was  mala  fide. 
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The  defendant  had  agreed  to  return  the  deed  to  the  plaint- 
tiff:  instead  of  this,  he  delivered  it  to  Phelps. 

It  was  stipulated  that  the  plaintiff  should  receive  three 
shillings  per  acre.  Instead  of  this  the  defendant  makes  a 
new  sale  to  Phelps,  at  3^.  Ad.  receives  a  title  for  4000  acres 
to  himself,  and,  for  aught  that  appears,  pockets  not  only  the 
additional  4el.  per  acre,  but  the  balance  of  the  consideration 

money,  which  was  to  be  paid  to  the  plaintiff. 
[*267]  *The  transaction  appears  mysterious ;  but  as  far  as 
the  inducements  of  the  parties  can  be  traced,  it  may 
in  some  measure  be  accounted  for.  Phelps,  probably  diffi- 
dent of  the  responsibility  of  the  plaintiff,  was  induced  to  give 
an  additional  sum  for  the  defendant's  indemnification ;  and 
the  acceptance  of  the  deed  for  the  4000  acres,  and  the  receipt 
of  the  4(2.  per  acre,  explains  the  motive  by  which  the  defen- 
dant was  actuated. 

If  the  defendant  afterwards  purchased  the  lands  in  ques- 
tion for  the  taxes,  it  must  have  been  in  affirmance  of  the 
plaintiff's  title ;  or  if  not  so  intended,  his  procuring  them  to 
be  sold  imder  that  pretence,  was  fraudulent,  and  ought  not 
to  avail  him.  Besides,  if  the  defendant  acquired  a  good  title 
by  the  sale  for  taxes,  it  must,  from  the  situation  in  which  he 
had  placed  himself  with  Phelps,  operate  in  affirmance  of  the 
title  of  Phelps ;  for  the  defendant  had  engaged  to.  indemnify 
him,  and  it  could  answer  none  of  his  purposes  to  assert  his 
title  in  consequence  of  his  purchases,  if  he  was  subject  to 
respond  in  damages  on  his  contract.  The  defendant  appears 
in  this  court  in  an  unfavorable  view.  He  undertakes  to  iur 
vestigate  the  title  for  a  reward ;  he  asserts  contrary  to  his 
better  judgment,  if  the  evidence  is  to  be  relied  on,  in  its  ex- 
tent, that  the  title  is  good  for  19,000  acres  ;  avails  himself  of 
the  knowledge  he  has  acquired,  at  the  expense  of  his  confid- 
ing employers,  to  take  the  money  from  the  one,  and  the  land 
from  the  other,  if  it  be  true  that  his  last  purchase  was  not  for 
the  benefit  of  Phelps. 

It  was  insisted  that  the  plaintiff,  to  sustain  this  action, 
ought  to  show  that  his  title  to  the  lands  was  good ;  but  it 
appears  to  me,  that  even  as  between  the  parties  in  this  suit, 
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supposing  the  defendant  to  be  a  principal,  the  manner  in 
which  the  business  was  conducted  would  conclude  the  de- 
fendant. 

After  detailing  the  particular  mode  in  which  the  defendant 
was  to  conduct  his  researches,  and  to  procure  the  certificates 
necessary  to  show  that  the  title  of  the  lands  was  in  the 
plaintiffs  and  that  they  were  free  frwn  incuni' 
trances,  *the  contract  proceeds,  and  "  when  such  [•268] 
titles  are  fully  and  satisfactorily  ascertained,^  then 
the  amount  of  the  said  lands,  or  so  much  of  them  as  it  shall 
appear  the  plaintiff  has  title  to,  shall  be  paid  for.  If  after  the 
word  ascertained,  the  words  in  manner  aforesaid  had  been 
added,  it  would  have  removed  every  doubt  of  the  constnic- 
tion ;  and  yet  the  words  are  so  placed  in  relation  to  those  pre- 
ceding, as  strongly  to  convey  the  same  sense,  and  to  confine 
it  to  the  manner  of  ascertaining  it,  before  detailed,  as  if  it 
were  precisely  limited  by  an  express  specification. 

The  title  was  to  be  fully  and  satisfactorily  ascertained 
by  the  defendant,  and  when  he  was  satisfied,  he  was  to  re- 
turn the  deed,  with  the  certificates,  to  the  plaintiff,  upon 
which  the  defendant  was  to  receive  the  consideration  money. 
A  different  construction,  that  the  proof  of  title  was  to  be  satis- 
factorily made  in  a  court  of  justice,  would  suppose  thesingu* 
lar  case,  of  a  deliberate  contract /or  a  litigation* 

It  was,  however,  said,  that  even  admitting  the  plaintiff's 
general  right  to  recover,  the  contract  furnished  no  measure 
of  damages.  That  the  consideration  money  was  to  be  paid 
in  the  discharge  of  debts  due  from  the  plaintiff  can  offer  no 
insurmountable  difficulty  ;  for  as  to^  him,  they  were  worth 
their  nominal  value,  as  it  extinguished  so  much  of  his  debts. 
The  loss  the  plaintiff  has  sustained  is  susceptible  of  being 
reduced  to  certainty  by  calculation,  for  it  appears  to  me,  his 
damages  ought  to  be  measured  by  the  amount  of  the  sum  for 
which  the  plaintiff  sold  the  land,  with  interest,  deducting  the 
15132.  3^.  Qd.  already  paid. 

The  objection  that  there  is  a  variance  between  the  contract 
set  forth  in  the  declaration,  and  the  one  produced  in  evidence, 
I  think  cannot  be  supported.    The  description  in  the  deck- 
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ration  of  the  evidences  of  the  debts  to  be  received  in  payment 
for  the  land,  are  such  as  the  contract  warrants.  The  con- 
tract mentions  that  the  land  is  to  be  paid  for  "  in  Bran- 
[*269]  tingham's  notes,  bonds,  or  other  'demands  against 
'  him,"  and  then  proceeds,  "  including  the  16132.  3^. 
9d.  which  the  said  Brantingham  has  already  received.  Sec. 
a  judgment  in  favor  of  Comfort  Sands,"  and  then  enumerates 
the  other  securities  to  be  received ;  then  follows  the  clause 
which  is  supposed  to  support  the  objection  as  to  the  variance, 
'^  and  other  demands  which  are  now  due,  sufficient  to  pay 
the  amount  of  the  said  lands,"  &c.  The  declaration  states 
the  sum  of  1613/.  3^.  9c/.  as  to  be  included  in  the  payment, 
and  adds,  <<  and  that  the  said  Joseph  Fay  would  pay  a  judg- 
ment obtained  against  the  said  Thomas  H.  Brantingham,  at 
the  suit  of  one  Comfort  Sands,"  and  describes  the  other  secu- 
rities correspondent  with  the  description  in  the  contract ;  after 
which  we  find  the  words,  "  and  other  demands  agaidst  the 
said  Thomas  H.  Brantingham,  and  then  due  from  him,  suffi- 
cient to  pay  the  amount  of  the  said  land." 

It  is  barely  necessary  to  state  the  connection  of  the  dif- 
ferent expressions,  to  show  that  the  supposed  variation  is 
merely  in  the  terms  employed ;  that  the  description  of  the 
contract  in  the  declaration  is  substantially  and  strictly  true, 
and  that  the  construction  that  a  double  payment  was  im- 
posed on  the  defendant  by  the  terms  contained  in  the  de- 
claration, is  totally  unfounded. 

I  am,  therefore,  of  opinion,  that  the  nonsuit  ought  to  be  set 
aside. 

Lewis,  J.  declared  himself  to  be  of  the  same  opinion. 

Rule  refused.(a) 

r«)  It  is  a  general  role,  that  where  the  cause  of  action  is  trifling,  and  the 
plaintiff  can  recover  no  more  than  nominal  damagesi  a  new  trial  will  be  re- 
fused. Ex  parte  Bailey,  2  Cowen,  479,  483,  and  references  in  note  (a). 
Thus»  in  an  action  of  assault  and  battery »where  the  injury  was  trifling,  and  the 
jury  found  a  verdict  for  the  defendant,  a  new  trial  was  refused,  notwithstanding 
the  misdirection  of  the  judge.  Hyatt  y.  Wood,  3  Johns.  R.  339 ;  bnt  see 
infra.  And  in  an  action  of  libel,  where  the  jury  find  a  Terdict  for  the  defen- 
dant, the  court  will  not  grant  a  new  trial,  altboogh  the  verdict  be  against  the 
weight  of  evidence,  where  the  proof  is  such  as  would  have  warranted  a  ver- 
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diet  for  tha  plaintiff  for  nominal  damages  only.    Rundell  ▼.  Butler,  10  Wend. 
119.    See  Feeier  y.  Whipple,  eheriff,  4*e.  8  Johns.  R.  369.    So,  where  in  ail 
action  of  trespass,  quare  daummfregitt  the  plaintiff  recovered  9^  damajfes  ; 
the  conrt,  though  the  xerdict  was  against  law,  refased  to  grant  a  new  trial  i 
as  the  title  did  not  come  in  question,  and  the  defendant  wonld  be  entitled  to 
fall  costs  against  the  plaintiff.    Hunt  y.  Burrel  et  al,  5  id.  137.    And  in  an 
action  of  debt,  where  the  jary  found  for  the  plaintiff,  nominal  damages  only, 
the  court  refused  to  grant  a  new  trial,  merely  to  give  the  defendant  an  oppor- 
tunity to  get  rid  of  the  suit,  as  he  wonld  be  entitled  to  costs  as  the  verdict 
stood.      Van  Slyek  y.  Hogehoom,  6  id.  270.    And  where  a  jary   gave  a 
snm  in   damages  too  smtfll  to  carry  fall  costs,  but  expressed  in  their  verdict 
that  the  plaintiff  should  have  full  costs,  a  motion  for  a  new  trial  ibr  the  small- 
nsas  of  the  damages,  in  order  that  at  a  future  trial,  sufficient  damages  might  be 
obtained  to  carry  costs,  was  refused.    Lincoln  v.  Hapgood,  11  Mass.  R.  350* 
In  England,  where  the  sum  to  be  recovered  is  under  20/.,  the  action  is  considered 
as  trifling,  so  as  to  deter  the  court  from  granting  a  new  trial  after  verdict  for 
the  plaintiff ;  4  Chit  Gen.  Pr.,  73 ;  but,  where  the  damages  amount  to  the 
exact  sum  of  202.,  a  new  trial  wUl  be  granted.    Dyhall  v.  Dvjieldf  1  Chit. 
266,  a.    After  a  verdict  for  less  than  this  amount,  though  such  verdict  be 
against  evidence,  the  court  will  not  grant  a  new  trial,  as  it  woi4ld  only  be 
granted  on  the  payment  of  costs.    As  when  a  tender  of  12Z.  lOs.  was  pleaded 
and  found  for  the  defendant,  with  a  verdict  for  19/.  10s.  for  the  plaintiff  on 
non  assumpsit,  pleaded  to  the  rest  of  the  demand,  the  court  refased  to  hear  a 
motion  for  a  new  trial  as  against  evidence.    Bryan  v.  Phillipe,  3  Tyrwh.  181. 
S.  C,  1  Cr.  &.  M.    Sevan  v.  Jonee,  2  Y.  &  Jer.  264.    So,  where  the  verdict 
was  clearly  wrong ;  Armstrong  v.  Free,  2  Hodg.  197  ;  but,  if  the  jury  find 
a  perveree  verdict  contrary  to  the  direction  of  the  judge,  a  new  trial  will  be 
granted.    Freeman  v.  Price,  1  Y.  dL  J.  402.    Sed  vide,  Armstrong  v.  Free,  ut 
tupra.    The  general  rule  is  equally  applicable  to  cases  where  the  verdict  is 
for  the  defendant,  as  where  it  is  for  the  plaintiff.    See  Cfreen  v.  Speakman,  8 
Moore,  339.     Scott  v.  Watkineon,  4  M.  &  P.  237.     Young  v.  Harrie,^  C. 
dt  J.  14 ;  S.  C.  1  Price,  P.  C.  136 ;  2  Tyrwh.  167.     Haine  v.  Davey,  6  Nev. 
&  Man.  356  ;  S.  C.  2  Harr.  &  W.  30.     Woode  v.  Pope,  1  Biog.  N.  C.  467  ; 
4  Chit.  Gen.  Prac.  73.    But  it  is  not  correct  to  say  that  a  new  trial  will  never 
be  granted,  where  the  jury  find  only  nominal  damages.    Skenk  v.  Munday,  2 
Dall.  118  ;  S.  C,  1  Yeates,  155.    If  the  action  involves  the  trial  of  a  perma« 
nent  right,  the  general  rnle  does  not  apply  as  in  trespass  for  cutting  trees  on  a 
boundary  fence,  though  the  damages  were  under  20/.     Turner  v.  Lewie,  I 
Chit  265.    And  see  SwinnertonT.  Stafford,  3  Taunt.  91.    But  a  miediree- 
tion  of  the  judge  or  the  receipt  or  rejection  of  improper  evidence  renders  the 
case  a  proper  one  for  a  new  trial,  nolwithstandrag  the  smallness  of  the  dama- 
ges, for,  in  this  case  the  application  can  be  granted  without  costs.    Bryan  v. 
Phillipe,  ut  eupra.    There  is  also  a  difference  in  the  application  of  the  rulet 
whether  applied  to  a  motion  for  a  new  trial  or  a  writ  of  error.    "  It  is  said 
by  Ashhunrt,  J.  in  Edmonson  v.  Machell,  (2  T.  R.  4,)  that  <  an  application  for 
a  new  trial,  is  an  applioation  to  the  discretion  of  the  conrt,  who  exercise  that 
discretion  in  such  a  manner  as  will  best  answer  the  ends  of  justice.'    But 
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where  a  record  ia  brooght  into  this  court  for  roTisioii,  and  error  is  fonnd  in 
it,  is  it  a  matter  of  discretion  in  us,  whether  we  wfli  correct  that  error  or  not  7 
I  have  always  supposed  that  the  party  who  has  been  a&cted  by  an  error* 
be  the  extent  of  that  injury  ever  so  small,  can  require  of  us,  ex  dehitojuttitim 
to  eoneot  it."  Per  Marcy,  J.  in  Herriek.y.  Stover,  5  Wend.  561,  587.  In 
WiUan  r.  Raeiall,  4  T.  R.  753,  Lord  Kenyon  said,  "  There  k  not  a  sinfl^ 
instance  where  a  new  trial  has  been  refused  in  a  case  where  the  Terdiot  has  pro* 
ceeded  on  the  mistake  of  the  judge.  Where,  indeed,  the  jury  have  formed  a» 
opinion  upon  the  whole  case,  no  new  trial  in  a  penal  action  has  been  granted, 
though  the  jury  have  drawn  a  wrong  conclusion  :  So,  too,  in  ordinary,  where 
the  damages  are  imail,  and  the  question  too  inconsiderable  to  be  re-tried^ 
the  court  have  frequently  refused  to  send  the  case  back  to  another  jnry.r 
But  wherever  a  mistake  of  the  judge  has  crept  in,  and  swayed  the  opin- 
ion of  the  jury,  I  do  not  recollect  a  single  case  in  which  the  court  have  eves 
refuted  to  grant  a  new  trial/'  The  principle  stated  by  Matey,  J.,  appears 
'*  to  be  applicable,  where  the  motion  is  founded  on  a  bill  of  exceptions  taken 
at  the  circuit ;  for,  although  by  the  practice,  it  is  brought  to  argument  be- 
fore this  court,  in  the  same  manner  as  a  case  made,  yet  the  judgment  oC 
this  court  upon  it  may  be  reviewed  on  error,  in  which  case  the  appellator 
court  would,  of  course,  for  the  reasons  above  suggested,  disregard  the  nature 
or  extent  of  the  plaintiff's  demand.  Where,  however,  it  comes  up  on  a  case, 
as  no  writ  of  error  can  be  brought,  and  the  application  is  addressed  entirely 
to  the  discretion  of  the  court,  they  will,  of  course  grant  or  refuse  a  new 
trial,  as  the  justice  of  the  case  may  seem  to  require."  2  Gra.  Prac.  2d  ed. 
634 ;  See  Graham  on  New  Trials,  448,  461. 


[•270]  *CoRTES  against  Billings. 

The  owner  of  a  vessel  who  has  overpaid  money  shipped  in  the  vessel  to  th« 
shipper,  and  been  re-imbursed  the  amount  by  the  master,  is  a  competent 
witness  in  an  action  brought  by  the  master  against  the  shipper,  for  the 
same  money,  though  in  the  first  instance,  the  owner  is  liable  for  the  default 
of  the  master. 

An  agent  is  a  good  witness,  ex  neceesitate. 

This  was  an  action  for  money  had  and  received.  Pka 
the  general  issue.  On  the  trial  before  Mr.  Justice  Rad- 
cliff,  at  the  last  November  circuit  in  the  city  of  New  York, 
the  plaintiff's  counsel  having  opened  the  case,  and  stated 
the  testimony  of  the  witness,  Uervey,  as  hereafter  mentioned 
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the  defendant's  counsel  objected  to  the  admission  of  the 
witness  on  the  ground  of  interest.  The  objection  was  over- 
ruled, and  Hervey  being  sworn,  testified,  that  about  the  be- 
ginniiig  of  June,  1796,  the  plaintiff  arrived  at  New  York 
from  New  Orleans,  in  a  ship  belonging  to  the  witness,  and 
John  Hervey  of  New  York,  merchants,  of  which  the  plaintiff 
was  master ;  that  the  plaintiff  brought  with  him  upwards  of 
40,000  dollars  in  cash,  which  had  been  shipped  at  New 
Orleans,  and  consigned  to  different  i)ersoiis  at  New  York ; 
that  the  money  was  lodged  in  one  of  the  banks  by  the  wit- 
ness, and  his  account  credited  for  the  amount;  that  the 
witness  paid  thereout  from  time  to  time,  to  different  per- 
sons, who  held  bills  of  lading  for  the  amount  due  to  them, 
<lccording  tb  such  bills  ;  that  13,061  dollars  37  cents  of  the 
said  moneys  were  shipped  by  the  house  of  Sarping  &  Co. 
of  New  Orleans,  of  which  house  the  defendant  was  a  partner, 
and  were  consigned  to  J.  Thebaud  of  New  York ;  that  one 
Longchamp,  a  clerk  of  Thebaud,  sodn  after  the  arrival  of 
the  said  ship,  applied  to  the  witness  for  the  last  mentioned 
sum,  and  also  for  666  dollars  37  cents,  for  which  no  bill  of 
lading  or  other  voucher  was  produced;  that  the  witness 
offered  to  pay  the  sum  for  which  bills  of  lading  were  shown, 
but  refused  to  pay  the  said  566  dollars  37  cents,  and  Long« 
champ  declined  accepting  the  former  sum ;  that  soon  after, 
on  the  same  day,  the  defendant  in  person,  applied  to  the  wiu 
ness  for  both  the  said  sums,  and  stated  that  he  had  brought 
the  said  566  dollars  37  cents  on  board  the  ship  for  his  pri- 
vate expenses,  and  that  when  going  down  the  Mis- 
sissippi from  *New  Orleans,  he  delivered  the  same  [*271] 
to  the  plaintiff  from  a  fear  that  a  search  would  be 
made  at  the  mouth  of  the  river  for  money,  and  that  he  took 
th^  plaintiff's  receipt  for  the  same,  which  receipt  the  witness 
understood  he  then  had  in  New  York,  but  could  not  readily 
find,  and  the  «defendant  said  he  would  produqe  it,  or  hold 
himself  accountable  for  the  amount ;  that  in  consequence  of 
this  representation,  the  witness,  on  the  next  day,  being  the 
6th  of  June,  paid  to  Longchamp,  the  clerk  of  Thebaud,  the 
sums  specified  in  the  bills  of  ladiirg,  and  also  the  said  666 
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dollars  37  cents,  aud  took  a  separate  receipt  for  the  latter  sum, 
which  receipt  being  cal!ed  for  by  the  defendant,  was  pro- 
duced in  evidence  on  the  part  of  the  plaintiff. 

The  witness  also,  on  the  26th  of  June,  receired  the  freight 
for  the  sum  last  mentioned,  and  by  his  clerk,  gave  a  receipt 
therefor.  The  witness,  Hervey,  further  deposed,  that  during 
the  above  transaction,  the  plaintiff  and  defendant  were  both 
in  New  York,  but  that  the  witness  did  not  inform  the  plain- 
tiff of  the  payment  of  the  said  666  dollars  37  cents,  nor  of 
the  receipt  of  the  freight  for  the  same,  and  believed  that  he 
did  not  know  of  such  payment ;  that  the  money  was  receiv^ 
ed  by  Thebaud  as  agent  of  the  defendant,  which  agency  and 
the  receipt  of  the  money  by  the  defendant  were  admitted ; 
that  afterwards,  when  the  plaintiff  and  witness  settled  the 
account  of  all  the  moneys  brought  in  the  ship,  they  disco^ 
vered  a  deficiency  corresponding  with  the  sum  in  question ; 
that  the  plaintiff  allowed  the  same  in  his  account  with  the 
witness  in  order  to  reimburse  him,  biit  at  the  same  time  de- 
nied the  defendant's  ri^ht  thereto ;  that  the  defendant  resides 
at  New  Orleans,  and  on  his  arrival  at  New  York  about  eigh- 
teen months  since,  the  plaintiff  caused  him  to  be  arrested  for 
the  said  666  dollars  37  cents ;  the  witness  further  stated,  that 
he  was  at  New  Orleans  in  the  month  of  May  last,  and  saw 
the  defendant  there,  and  several  times  mentioned  to  him  the 
subject  of  the  plaintiff's  receipt ;  that  the  defendant  still  al- 
leged that  he  had  such  receipt,  but  did  not  produce  it,  and 
the  witness  further  said,  that  he  had  no  interest  in  the  event 

of  the  suit. 
[*272]        ^The  plaintiff  having  rested  his  cause,  the  defen- 
dant's counsel  again  objected  to  the  competency  of 
this  witness,  and  on  that  ground  moved  for  a  nonsuit,  which 
motion  was  overruled. 

On  the  part  of  the  defendant,  Longchamp  was  then  ex- 
amined, who  proved  the  same  facts  mentioned  by  Hervey, 
as  far  as  he  is  above  stated  to  have  been  concerned  in  the 
transaction.  A  deposition  of  G.  Dubuys  was  also  read,  who 
testified  that  he  resided  at  New  Orleans  in  May,  1796  ;  that 
the  ship  above-mentioned  was  there  at  that  time,  commanded 
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by  the  plaintiff;  that  she  sailed  in  the  same  month  for  New 
York,  and  the  defendant  was  a  passenger ;  that  he  saw  a  re- 
ceipt given  by  the  plaintiff  to  the  defendant  for  666  dollars 
12  cents,  and  the  reason  of  taking  such  receipt  was  that  the 
defendant  had,  unexpectedly,  received  that  sum  at  the  mo- 
ment of  sailing,  and  it  was  therefore  not  included  in  the  bills 
of  lading ;  and  that  the  business  was  transacted  in  his  count- 
ing house. 

The  witness,  Hervey,  was  again  called  by  the  plaintiff, 
who  further  testified  that  it  was  very  difficult  to  bring  mo- 
ney from  New  Orleans,  it  being  against  the  laws  of  that 
country,  and  if  detected  would  subject  the  same  to  seizure. 
It  was,  therefore,  usually  done  by  delivering  small  parcels  at 
a  time  and  giving  the  shipper  separate  receipts,  and  when 
the  whole  was  received  on  board,  to  sign  a  bill  of  lading  for 
the  total  amount  and  take  up  the  receipts. 

On  this  evidence  it  was  submitted  to  the  jury  to  determine, 
whether  the  plaintiff  bad  ever  received  the  sum  in  question, 
and  if  so,  whether  from  the  non-production  of  the  receipt, 
and  the  other  circumstances,  it  was  not  to  be  presumed  that 
that  the  same  had  been  included  in  the  bills  of  lading.  The 
jury  found  for  the  plaintiff  for  692  dollars  35  cents  damages, 
being  the  amount  of  the  sum  claimed,  including  interest  and 
deducting  the  freight  paid  for  the  same. 

On  the  part  of  the  defendant,  a  motion  was  made  for  a 
new  trial,  on  the  argument  of  which  the  following  points 
were  raised : 

*1.  Whether  Hervey  was  a  competent  witness.        [*273] 

2.  Whether  the  action  ought  not  to  have  been 
brought  by  the  Herveys,  who  were  the  owners  of  the  ship, 
instead  of  the  plaintiff,  who  was  the  master. 

3.  Whether  the  verdict  ought  not  to  be  set  aside,  as  being 
against  evidence. 

RiggSj  for  the  plaintiff. 
Evertsout  for  the  defendant. 
Radclifp,  J.  delivered  the  opinion  of  the  court. 
The  objections  to  the  witness,  Hervey,  and  to  the  proprie- 
ty of  the  action  in  the  name  of  the  plaintiff,  may  be  consider* 
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ed  in  one  view.  The  argument  of  the  defendant's  counsel 
as  to  both,  is  founded  on  the  idea  that  this  witness,  as  one  of 
the  owners  of  the  ship,  was  liable  to  the  defendant  for  all  the 
mone3rs  delivered  to  the  master,  and  if  there  was  an  over- pay- 
ment, that  the  owners  were  entitled  to  recover  it,  and  not  the 
plaintiff.  It  is  true  that  the  owners  of  a  ship  are  generally 
liable  to  the  shippers,  for  the  skill  and  fidelity  of  the  master 
whom  they  employ.  Whether  this  liability  ought  to  be  limi-* 
ted  to  the  amount  of  the  property  for  which  bills  of  lading 
were  actually  given,  as  has  been  supposed  by  the  counsel  for 
Ihe  plaintiff,  or  would  extend  to  all  property  received  by  the 
master,  in  the  ordinary  course  of  the  trade  in  which  he  was 
engaged,  it  is  unnecessary  to  consider.  Admitting  the  re- 
sponsibility of  the  owners  in  the  fullest  latitude,  they  were  in 
fact  discharged  from  it  in  the  present  case,  by  the  actual  pay-* 
ment  of  the  sum  in  question  to  the  defendant,  who,  if  it  were 
originally  due,  could  not  afterwards  maintain  an  action 
against  them  for  it.  They  were  also  discharged  from  their 
responsibility  to  the  master,  by  his  reimbursing  the  amount 
to  the  witness,  and  allowing  it  in  the  settlement  of  their  ac- 
count. The  plaintiff  might  have  disaffirmed  the  payment, 
and  the  witness,  Hervey,  would  then  have  been  compelled  to 
seek  his  remedy  against  the  defendant.  But  the  plaintiff  ap- 
pears to  have  considered  Hervey  for  this  purpose,  as  acting 
in  the  capacity  of  his  agent,  and  having  allowed  the 
[*274]  'payment,  he  thereby  discharged  him  from  all  re- 
sponsibility, and  from  all  interest  either  as  a  witness 
or  a  party.  It  follows,  that  if  there  was  an  over-payment,  it 
became  so  much  money  received  by  the  defendant  to  the 
plaintiff's  use. 

Allowing  the  competency  of  Hervey  as  a  witness,  and  that 
the  action  was  rightly  brought  by  the  plaintiff,  we  think  the 
evidence  was  sufficient  to  support  the  verdict.  No  part  of 
the  conduct  of  the  plaintiff  can  be  construed  into  an  admis- 
sion that  the  money  in  question,  was  due  to  the  defendant. 
On  the  contrary,  considering  that  the  defendant  alleged  that 
he  had  a  receipt  for  the  money  in  his  possession,  and,  that  he 
did  not  produce  it,  although  he  had  ample  opportunities  for 
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that  purpose,  nor  pretended  that  it  was  lost ;  considering  also, 
that  the  account  of  the  transaction  at  New  Orleans,  as  given 
by  his  witness  Dubuys,  differs  essentially  from  the  account 
given  by  himself  to  Hervey,  and  that  it  is  probable  from  the 
manner  in  which  money  is  usually  shipped  from  New  Or- 
leans, the  sum  in  question,  if  received  by  the  plaintiff,  was 
included  in  the  bill  of  lading,  we  think  the  jury  were  justi- 
fied in  the  verdict  they  found,  and  that  it  is  consistent  with, 
rather  than  against,  the  weight  of  evidence. 

Rule  refused.(a) 

(a)  Generally  as  to  the  admissibility  of  agents,  servants^  and  factors ;  see 
Maekay  ▼.  Rhinelander,  infra,  488.  Jones  v.  Hake,  infra,  vol.  2,  p.  60.  Ab- 
bot V.  Sebor,  infra,  vol.  3,  p.  39.  1  Piiill  Ev.  Cow.  &  Hiirs  ed.  129  and  re- 
ferences. **  Stewart  v.  Kip,  5  John.  R.  256.  Burlingham  y.  Deyer,  2 
John.  R.*189.  Fisher  v.  WiUard,  13  Mass.  Rep.  379.  i  Cox's  admWsr. 
Hill,  3  Ham.  Ohio  R.  423,  4.  Trouard  y.  Beauregard,  1  Mart  Lou.  R.  80. 
Ruan  V.  Gardner,  2  Condy's  Marsh.  706,  b.  See  the  remarks  of  Under* 
wood,  J.  in  Bank  of  Kentucky  y.  M*  Williams,  2  J.  J.  Marsh.  260,  et  seq,; 
Also  Hieks  v.  Fitxsimmons^  2  Condy*s  Marsh.  706,  and  Wallace  y.  Child, 
1  Dall.  7. 

''  Thus,  in  an  action  to  recover  the  diflbrenoe  upon  a  stock  contract,  it  was 
held,  that  the  broker  who  made  the  contract  was  a  good  witness  to  prove  thftt 
he  had  received  a  parol  anthority  from  the  plaintiff  to  make  the  contract ; 
Livingston  v.  Swanwick,  2  Dallas,  300 ;  and  also  to  prove  eiery  part  of  the 
transaction.  And  the  conrt  farther  said,  if  the  broker  or  agent  were  not  per- 
mitted to  give  evidence  of  the  instmctions  he  received,  (which  were  oral  in 
this  case,  and  were  usually  so  in  similar  cases,)  it  would  be  impracticable  to  as- 
certain the  facts,  that  are  essential  to  enable  the  court  to  decide  upon  the 
merits  of  the  controveny.  Id.  An  agent  or  attorney  is  a  competent  witness 
for  his  principal,  although  the  witness,  by  his  testimony,  may  discharge  himself 
from  a  supposed  liability. 

*'  Thus,  in  an  action  against  an  officer  for  not  seizing  goods  on  an  execution, 
which  had  been  attached  on  mesne  process,  the  attorney  who  commenced  the 
suit  is  a  competent  witness  for  the  plaintiff  to  prove  the  delivery  of  the  execu- 
tion to  the  officer,  being  considered  by  the  court  an  agent  for  the  plaintiff,  and 
his  supposed  liability  going  only  to  his  credit  Phillips  v.  Bridge,  11  Mass. 
Rep.  242. 

*'  But  in  Pennsylvania,  an  agent  to  sell  lands  is  not  a  competent  witness  to 
prove  his  authority.  The  power  of  an  agent  to  sell  lands  is  required  by  statute 
to  be  in  writing  and  proved  by  disinterested  witnesses.  Meredith's  lessee  r, 
Macoss,  1  Yeates,  200.  Nicholson's  lessee  v.  Mifflin,  2  id.  38.  S.  C.  2  Dall. 
246.  Girard^s  lessee  v.  Krebbs,  cited  2  Yeates,  38.  Plumsted's  lessee  v. 
Rudebagh,  1  id.  502.    Nor  is  the  agent  competent  to  prove  that  a  written  pow- 
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[*275]    •Brant,  ex  dem.  Van  Cortlandt  and  others, 
against  Dyckman. 

In  an  action  of  ejectment^  it  was  held,  that  a  penon  cannot  be  a  witnew  to 
show  that  he  was  the  tenant  in  possession,  and  not  the  defendant. 

This  was  an  action  of  ejectment,  tried  before  Mr.  Jnstice 
Benson,  at  the  last  July  circuit  in  the  county  of  Westches- 
ter. 

The  plaintiff  having  proved  his  title,  gave  evidence  to  show 
the  defendant  in  possession  of  the  premises  in  question,  and 
there  rested  his  cause. 

The  defendant  insisted,  that  he  was  not  in  possession  of 
the  premises  at  the  time  when  the  action  was  commenced ; 
and  called  one  Yrcdenbergh  as  a  witness,  to  prove  that  he, 
Yredenbergh,  at  the  commencement  of  the  suit,  was,  and 
then  still  continued  to  be  the  reat  tenant  in  possession,  and 
not  the  defendant. 

The  plaintiff's  counsel  objected  to  his  being  received  as 
a  witness,  because  his  testimony  went  to  protect  his  own 
possession  : 

The  judge  was  of  that  opinion,  and  refused  to  permit  the 
witness  to  be  sworn.    ^ 

A  motion  was  made  for  a  new  trial,  on  the  ground  that 
the  witness  was  competent,  and  ought  to  have  been  re- 
ceived. 


er  had  been  given,  and  was  mislaid.  2  Dallas,  246.  But  one  who  purchased 
lands  as  the  agent  of  another,  was  held  competent  to  prove  his  authority,  and 
to  establish  the  purchase.  Miller  v.  Hafman,  I  Yeates,  23.  Stetvard^s  Unee 
V.  Rickardmnt  2  id.  89. 

'*  An  assumed  agent  may  be  received  either  to  prove  or  negative  the  fact  of 
his  being  such  agent.  Cox*8  admW  v.  HiU,  3  Ham.  Ohio  R.  423,  4.  Farther 
as  to  proofs  by  agents,  and  the  manner  in  which  their  authority  is  to  be  es- 
tablished, see  Renaudet  v.  Croeken,  1  Cain.  R.  167  ;  Stetoart  v.  Richards,  I 
6ay,  406,  note  1 ;  and  Proprietors  of  Kennehtck  Purchase  v.  Call,  1  Mass. 
Rep.  483."  Cowen  &  Hill^s  notes  to  I  Phill.  £v.  254,  255, 96, 97. 98.  See  also 
id.  264,  for  a  collection  of  cases  which  present  the  various  means  of  extinguish- 
ing, or  neutralizing  the  interest  of  a  witness,  besides  release  and  payment. 
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Per  Curiam.  We  think  that  7redenbergh  was  not  a  com- 
petent witness,  and  was  properly  excluded.  If  he  was  in 
possession,  he  bad  an  immediate  interest  to  protect  that  pos- 
session, and  prevent  a  recovery,  and  if  he  was  not,  the  ob- 
ject of  producing  him  was  improper,  and  ought  not  to  suc- 
ceed. Whether  this  be  considered  as  an  interest  in  the  event 
of  the  suit,  or  in  the  question  between  the  parties  merely,  it 
is  one  of  those  cases  in  which  the  reason  and  policy  of  the 
law  ought  to  exclude  a  witness.  His  interest  on  the  ques- 
tion of  possession  is  almost  the  same  as  that  of  the  defendant 
himself,  and  from  the  nature  of  the  fact,  there  can  be  no  in- 
convenience in  requiring  other  proof,  "which  it  must  always 
be  in  the  power  of  the  party  to  produce.(a) 

Rule  refused. 

(a)  It  is  a  general  rale  that  ob«  is  incompetent  as  a  witness,  to  proteot 
his  own  possession.  See  per  Tompkitu,  J.  in  Jaekwn  ex  dem,  Young$  v.  Fre- 
denbergh,  1  Johns.  R.  159.  Doe  ex  dem,  Foster  v.  WUHams,  Cowp.  6S1. 
Bourne  v.  Turner,  1  Str.  632.  Doe  ex  dem.  Maekley  t.  Pye,  1  Esp.  364. 
Thns,  in  a  case  similar  to  the  principal,  where  a  defendant  in  ejectment  set 
np  as  a  defence,  that  he  was  not  in  possession  when  the  declaration  was 
served,  his  tenant  to  whom  he  had  leased  the  land,  was  held  incompetent  as 
a  witness,  to  establish  the  fact.  Jackson  ex  dem.  Van  Den  Bergh  v.  Trusdtll, 
12  Johns.  R.  246.  And,  where  prima  facie  evidence  has  been  given  against 
the  defendant,  a  witness  is  incompetent  to  prove  that  he  himself  is  the  real 
tenant,  and  that  the  defendant  is  but  his  bailiff.  Doe  ex  dem,  Jones  v.  Wild, 
5  Tannt  183.  Doe  ex  dem.  Lewis  v.  Bingham,  4  Bam.  &,  Aid.  672.  Doe 
ex  dem.  Scales  y,  Bragg,  R.  &  M.  87 ;  Staph.  N.  P.  1476.  And  the  rule  is 
the  same,  though  the  offered  witness  occupy  only  a  part  of  the  premises. 
Jaekson  ex  dem.  Church  v.  Hills,  8  Cowen,  290.  See  also  Cowen  &  Hill's 
Notes  to  1  Phill.  Ev.  123, 1535. 
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[*276]    *Platt  against  Robins  &  Swartwout,  Adminis- 
trators of  M.  Smith. 

On  a  plea  of  pUnt  adtninistravitf  the  anuaprobandi  liet  on  the  defendant 
A  former  judgment  against  ezecatora,  and  a  fi.  fa,  retnrned  nuUa  bona,  are 

conclusive  evidence  of  a  devastavit. 
The  executor  must  defend  himself  in  the  first  suit,  or  he  will  be  precluded  af- 

terwardi,  from  saying  he  had  no  assets. 

This  was  au  action  of  debt  against  the  defendants,  sug- 
gesting  a  devastavit  by  them,  as  the  administrators  of  M. 
Smith,  deceased.  The  declaration  stated  a  judgment  re- 
covered by  the  plaintiff  against  the  defendants,  as  such  admin- 
istrators, by  default,  upon  a  scire  facias  issued  upon  a  former 
judgment  obtained  against  the  intestate,  in  his  lifetime,  that 
a  writ  of  fieri  facias  had  issued  on  the  said  judgment  against 
these  defendants,  directed  to  the  sheriff  of  New  York,  in 
which  county  the  venue  was  laid,  commanding  him  to  levy 
the  damages  recovered  of  the  goods  and  chattels  of  the  intes- 
tate in  the  hands  of  the  defendants  to  be  administered,  and 
that  the  said  writ  was  returned  nulla  bona.  The  declaration 
also  alleged,  that  divers  goods  and  chattels,  which  were  of 
the  intestate  to  the  amount  of  the  damages  recovered,  had 
come  to  the  hands  of  the  defendants  as  administrators  as 
aforesaid,  which  they  had  <<  sold,  eloigned,  wasted,  converted 
and  disposed  of  to  their  own  use,^  by  which  an  action  had 
accrued  to  the  plaintiff,  to  demand  and  have  the  damages  of 
the  defendants,  ice. 

The  defendants  pleaded, 

1.  Plene  administravit^  except  as  to  the  sum  of  60  dollars, 
to  which  amount  they  admitted  assets. 

2.  That  the  defendants  had  not  sold,  eloigned,  wasted,  con- 
verted or  disposed  of,  to  their  own  use,  any  of  the  goods  and 
chattels  which  were  of  the  intestate,  &c. 

The  plaintiff  replied,  and  took  issue  on  both  pleas. 
On  the  trial,  the  plaintiff  gave  in  evidence  the  judgment 
recovered  against  the  defendants  on  the  scire  facias^  the 
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writ  of  fieri  f ados  issued  thereon,  and  the  sheriff's  return 
thereto  of  nulla  bona,  and  there  rested. 

The  defendants  offered  no  proof;  and  a  verdict  was  taken 
for  the  plaintiff. 

•A  motion  was  made  for  a  new  trial,  on  the  gene-    [^277] 
ml  ground  that  it  was  competent  for  the  defendant, 
in  this  action,  to  deny  the  devastavit^  and  incambent  on  the 
plaintiff  to  prove  it  hy  other  evidence. 

Boydj  for  the  plaintiff. 

BuTTy  for  the  defendants. 

Radcliff,  J.  delivered  the  opinion  of  the  court. 

K  If  the  plea  of  plene  administravit  was  properly  pleaded 
in  this  action,  the  onus  probandi  lay  on  the  defendants.  It 
is  an  affirmative  (a)  plea,  and  it  was  incumbent  on  them  to 
maintain  it,  which  they  might  have  done,  by  showing  that 
they  had  fully  administered,  according  to  the  inventory  which 
they  were  bound  to  make  when  they  assumed  the  adrainistra- 
tion.(6)  (3  Bac.  Ab.80,  new  ed.) 

(41)  "  Negative,"  infra  n.  (&) 

(b)  In  an  action  against  an  executor  on  plene  administravit  pleaded,  the 
plaintiff  is  bound  to  show  affirmatively  that  the  defendant  had  goods  of  the 
testator  in  his  hands  nnadministered  ;  Bentleyv.  Bentley^  7  Cowen,  701 ;  and 
see  Fowler  v.  Sharp,  15  Johns.  S.  323  ;  Wallace  v.  Barlow,  3  Bibb,  R.  169  ; 
4  Phill.  Ev.  Cow.  &.  Hill's  ed.  366  ;  and  though  the  plaintiff  is  entitled  to 
his  verdict  if  he  can  prove  any  amount  nnadministered,  yet  the  measure  of 
his  damages  is  not  the  amount  of  his  debt,  but  so  much  as  he  can  show 
to  remain  io  the  hands  of  the  executor.  Jackson  v.  Bowley,  1  Carr.  dt  Marsh. 
97, 102.  And  upon  the  issue  of  plene  administravit  the  jury  most  find  spe- 
cially not  only  the  amount  of  damages  but  the  amount  of  assets  in  the  hands  of 
the  administrator  or  executor,  for  otherwise  the  court  cannot  render  judgment 
upon  the  verdict  Forbes  v.  Seoby,  1  Bibb,  R.  281.  Young  v.  Whitaker,  1 
A.  K.  Marsh.  398.  Porter  v.  Olen,  3  Bibb,  R.  198.  Fairfax  v.  Fairfax,  5 
Craneh,  19.  King  v.  Anthony,  3  Blackf.  131.  Johnson  v.  Hawkins,  id.  459. 
But  when  assets  are  shown  to  have  been  had  the  defendant  most  show  that 
he  administered  them  all.  Jackson  v.  Bowley,  ut  sup.  In  Bentley  v.  Bent' 
ley,  Sutherland,  J.  in  commenting  on  the  point  of  the  principal  case  here 
referred  to,  observes,  *<  What  the  particular  form  of  plea  or  replication  was, 
does  not  appear.  That  case,  however,  was  decided  long  before  Fowler  r. 
Sharp,  (cited  above)  in  which  it  was  for  the  first  time  In  this  court  esUUished 
that  the  allegation,  That  the  defendant  had  fully  administered,  was  mere 
surplusage  in  the  plea.  After  that  decision  I  do  not  see  any  principle  upon 
which  the  defendant  ban  be  bound  to  prove  the  negative  allegation  that  he  had 
no  goods  and  chattels,  &c.*'    7  Cowen,  705.    See  also  2  Greenl.  Ev.  277,  ^  346 
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2.  According  to  the  ancient  law,  differeaC  modes  of  pro- 
ceeding appear  to  have  prevailed.  At  one  period  it  was  held, 
that  a  scire  facias  quare  executionem  non  did  not  lie  against 
an  executor  or  administrator,  without  a  devastavit  previously 
returned  or  found.  (Com.  Dig.  255,  256,  tit.  Administrator, 
I.  3.  Noy.  7.)  And  the  sheriff  might  return  a  devastavit^ 
but  he  did  so  at  his  peril.  (1  Salk.  310.)  In  order  to  protect 
him  against  this  peril,  he  might  return  nuUa  bona  merely^ 
upon  which  the  plaintiff,  by  a  suggestion  on  the  roll,  called  a 
testatum^  might  issue  a  writ  of  inquiry  to  the  sheriff,  and  if  a 
devastavit  was  found  by  the  inquisition,  the  plaintiff  might 
then  have  a  scire  facias  quare  executionem  non  de  bonis  pro- 
priisj  against  the  executor  or  administrator,  and  the  latter 
might  plead  and  traverse  the  inquisition.  (Com.  Dig.  265, 
266,  ut  supra.  Cro.  Car.  627.  Cro.  Eliz.  859.)  And  if  the 
traverse  was  found  against  him,  the  judgment  was  then  de 
bonis  propriis.  (Cro.  Car.  519.)  But  there  could  be  no  scire 
facias  against  an  executor  or  administrator,  on  a  bare  sugges* 
tion  oi  dL  devastavit^  which  was  necessary  to  be  returned  by 
the  sheriff,  or  found  by  an  inquisition.  (Com.  Dig.  265,  266, 
ut  supra.) 

At  another  period,  it  was  held  that  if  nulla  bona  was  re- 
turned, a  special  ^ert/acta^  should  go  to  the  sheriff  ^od  de 
bonis  testatoris,  ^c.  at  si  constare  poterit  quod  devastavit^ 
tunc  de  bonis  propriis,  (6  Co.  32,)  and  a  writ  of  inquiry 
to  the  sheriff  was  resolved  to  be  improper,  because 
[*278]  the  ^sheriff,  on  taking  an  inquest,  would  not  be  liable 
for  a  false  return,  nor  the  jury  to  an  attaint,  being 
merely  an  inquest  of  office. 

The  principle  which  has  since  been  settled,  and  which  I 
think  decides  the  present  case,  is,  that  if  the  party  does  not 
avail  himself  of  the  opportunity  of  pleading  a  matter  in  bar 
to  the  original  action,  he  cannot  afterwards  plead  it  in  another 
action,  founded  on  a  judgment  obtained  in  the  first.  This 
was  determined  in  the  case  of  Rock  v.  Leighton,  (Salk«  310 ; 
1  Lord  Raym.  589.  S.  C.  3  Term  Rep.  690 ;)  by  Lord  Holt, 
and  it  was  held-  that  the  executor  was  estopped  by  suffering 
judgment  to  pass  against  him  in  such  action,  and  the  sheriff 
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justified  in  returning  a  devastavit.  A  decision  to  the  same 
effect  was  made  by  Lord  Hardwicke,  (1  Atk.  294,)  and  another 
by  Lord  Kenyon  and  the  whole  court  of  K.  B.  (3  Term  Rep. 
685.)  In  delivering  the  opinion  of  the  court  in  the  latter 
case,  Lord  Kenyon  considered  the  rule  inconsistent  with  the 
form  of  the  judgment  against  an  executor  or  administrator, 
and  with  the  apparent  equity  of  the  case,  but  the  decision  of 
Lord  Holt  was  deemed  to  have  settled  the  law,  since  which 
the  determinations  have  been  uniform  on  the  subject. 

In  the  cases  which  have  been  mentioned,  a  devastavit  was 
actually  returned.  In  the  case  before  us,  the  return  of  the 
sheriff  was  nulla  bona  merely.  This  difference,  however, 
does  not  affect  the  application  of  the  rule.  The  principle  in 
both  cases  is  the  same,  that  the  executor  or  administrator,  by 
suffering  a  judgment  by  default  in  the  first  action  against 
him  has  admitted  assets,  and  is  afterwards  precluded  from 
denying  it.  It  is  the  judgment  in  that  action  which  con- 
cludes him,  and  to  this  effect  is  the  case  of  Skeltan  v.  Haw- 
ling,  {I  W'lls.  35H.)  {a) 

1  am  therefore  of  opinion,  that  the  plaintiff  is  entitled  to 
judgment,  and  this  is  the  opinion  of  the  court. 

Judgment  for  the  plaintiff. 

fa)  If  an  execator  or  administrator  have  not  assets  to  pay  the  debts  or 
legacies  of  his  testator  he  most  plead  plene  administravit  or  pUne  admini$- 
travit  prtBter  ^c,  for  a  judgment  against  an  executor  whether  by  defaolt, 
Moore  v.  MartindaU,  3  Blackf.  353 ;  or  on  demurrer,  Roeh  v.  LeighUm,  1  Salk. 
310 ;  Leonard  ▼.  Simpoon,  3  Bing.  N.  C.  276 :  or  upon  Terdict  upon  any  plea 
pleaded,  except  admitting  assets  to  such  a  sum  and  reino  ultra ;  Bameden  v. 
Jaekoon,  1  Atk.  293 ;  Ervitig  v.  Petero,  cited  infra  ;  is  eoneltuive  upon  him 
that  he  has  assets  to  satisfy  such  judgment.  If  an  executor  or  administrator  in 
an  action  brought  against  him  as  such,  admit  assets  by  his  pleading,  he  will  not 
in  an  action  of  debt  on  the  judgment  suggesting  a  devastavit,  be  allowed  to  show 
that  he  has  not  assets ;  and  it  will  be  sufficient  for  the  plaintiff,  upon  issue  on 
the  plea  of  non  devastavit  to  prove  the  former  judgment  and  the  return  of 
nulla  bona  to  the  fieri  faeiae,  Erving  v.  Petere,  3  T.  R.  685.  1  Sannd.  R. 
919  d,   Roscoe,  £▼.  614.    3  Steph.  N.  P.  1903,  1906. 
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[*279]  *Van  Rensselaer  against  Dole. 

Where  words  otherwise  actionable,  are  explained  at  the  time  by  a  reference  to 
a  known  and  particular  transaction,  they  are  to  be  construed  accordingly  ; 
and  being  so  explained,  they  were  held  not  actionaUe. 

Where  a  verdict  is  fdand  against  the  ohai|^  of  the  jadge,  on  granting  a  new 
trial,  the  costs  are  to  abide  the  event  of  the  suit. 

This  w&s  an  action  of  slander.  The  declaration  charged 
the  defendant  with  speaking  of  the  plaintiff  and  others,  the 
following  words :  "  John  Keating  is  as  damned  a  rascal  as 
ever  lived,  and  all  who  joined  his  party  and  the  procession 
on  the  4th  July,  (meaning  the  said  John  Van  Rensselaer  and 
the  party  and  procession,  in  which  the  said  John  Keating 
acted  as  captain  on  the  said  4th  day  of  July)  are  a  set  of 
blackhearted  highwaymen,  robbers,  and  murderers."  The 
words  were  differently  charged,  with  some  additional  expres- 
sions, in  the  other  counts,  but  were  in  substance  the  same. 
Plea  the  general  issue. 

The  cause  was  tried  before  Mr.  Justice  Benson,  at  the  last 
March  sittings,  in  the  city  of  Albany.  The  words  charged 
were  proved  to  have  been  spoken  by  the  defendant. 

On  the  part  of  the  defendant  it  appeared,  that  on  the  day 
previous  to  the  speaking  of  the  words,  there  had  been  a  pub- 
lic procession  to  a  church  in  Lansingburgh,  where  the  paf* 
ties  resided  ;  that  Keating  commanded  an  artillery  company, 
which  formed  part  of  the  procession,  attended  with  music ; 
that  a  Mr.  Bird  claimed  one  of  the  instruments  of  music,  a 
bass  viol,  and  went  to  the  church  to  demand,  or  take  it,  but 
it  was  refused  to  be  delivered,  and  retained  by  force;  that 
upon  this,  an  affray  ensued,  in  which  Mr.  Bird  received  $ 
dangerous  wound. 

It  was  proved,  that  the  conversation,  in  which  the  words 
were  spoken,  was  understood  by  the  witnesses  to  relate  to 
the  transactions  of  the  preceding  day,  and  that  the  terms 
"  highwaymen,  robbers,  and  murderers,"  were  used  in  refer- 
ence to  the  treatment  of  Mr.  Bird  in  withholding  the  bass 
Viol,  and  in  stabbing  him. 
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The  judge  was  of  opinion,  that  the  words  being  spoken  in 
relation  to  the  transactions  of  the  preceding  day,  and  so  un. 
derstood,  were  thereby  explained,  and  on  that  account 
not  actionable.    The  jury,  nevertheless,  found  a  *ver-    [*280] 
diet  for  the  plaintiff,  for  60  dollars  damages  and  6 
cents  costs. 

The  defendant  at  this  term,  moved  for  a  new  trial,  on  the 
ground  that  the  verdict  was  contrary  to  law,  and  the  evi. 
dence. 

Woodworth,  for  the  plaintiff. 

Van  VechteUj  for  the  defendant. 

Per  Curiam.  We  agree  in  opinion  with  the  judge  at  the 
trial.  The  words  spoken  by  the  defendant  were  clearly  un- 
derstood to  apply  to  the  transactions  of  the  preceding  day, 
and  these  were  known  not  to  amount  to  the  charge  which 
the  words  would  otherwise  import.(a)    Let  the  verdict,  there- 

(a)  In  Christie  v.  Cotoell,  Peak.  N.  P.  C.  4,  the  worda  proved  were  **  be  is 
m  thief  for  he  has  etolen  my  beer."  It  appeared  in  evidence  that  the  defen- 
dant waa  a  brewer,  and  that  the  plaintiff  had  lived  with  him  as  servant ;  in  the 
conise  of  which  service  be  had  sold  beer  to  different  cnstomers  of  the  defen^ 
dant,  and  received  money  for  the  same,  which  he  had  not  duly  accounted  for. 
Lord  Kenyon  directed  the  jury  to  consider  whether  these  words  were  spoken 
in  reference  to  the  money  received  and  unaccounted  for  by  the  plaintiff,  or 
whether  the  defendant  meant  that  the  plaintiff  had  actually  Holen  beer ;  for 
if  they  referred  to  the  money  not  accounted  for,  that  being  a  mere  breach  of 
contract,  so  far  explained  the  word  **  thief"  as  to  make  it  not  actionable. 
Thus  if  a  man  says  to  another  **  You  are  a  thief,  for  you  stole  my  tree,"  it  is 
not  actionable,  (Cro.  Jac.  114 ;  Bull.  Nisi  Prius,  p.  5,)  for  it  shows  he  had  a 
trespass  and  not  a  felony  in  his  contemplation.  Words  may  import  a  charge 
of  felony,  yet  if  it  appear  from  the  subject  matter  that  the  fact  charged  could 
not  have  happened,  an  action  cannot  be  maintained.  Jackson  v.  Adams,  2 
Bing.  N.  C.  402.  2  Scott  599.  Snagg  v.  Oee,  4  Co.  16  a.  Steph.  N.  P. 
2252,  2253.  '*  Words  apparently  actionable  may  be  explained  by  circumstan- 
ces, to  have  been  intended  and  understood  in  an  innocent  sense.  Thas, 
though  the  defendant  should  say, '  Thou  art  a  mnrtherer,*  the  words  would 
not  be  actionable,  if  the  defendant  could  make  it  appear  that  he  was  conver- 
sing with  the  plaintiff  concerning  unlawful  hunting,  when  the  plaintiff  confess- 
ed that  he  killed  several  hares  with  certain  engines,  upon  which  the  defendant 
said,  *  Thoa  art  a  murtherer,'  meaning  a  murtherer  of  hares  so  killed.  4  Co. 
13.  Bat  the  words,  *  I  think  tbe  business  ought  to  have  the  moot  rigid  inquiry, 
for  he  murdered  his  first  wife,  that  is,  he  adminiatered  improperly  medicines  to 
her  for  a  certain  complaint,  which  was  the  cause  of  her  death,*  were  hold  to  be 
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fore,  be  set  aside ;  and  there  being  no  question  upon  the  evi- 
dence, the  finding  of  the  jury  must  be  considered  as  contrary 
to  law,  and  it  is  therefore  ordered,  that  the  costs  abide  the 
event  of  the  suit.(a) 

Rule  granted. 


Allard  against  Mouchon. 

Where  the  facts  in  the  case  were  varions  and  uitricate,  and  the  matters  involved 
in  donbt  and  obscurity,  a  report  of  referees  was  set  aside,  in  older  to  let  in 
new  light,  and  to  have  the  merits  re-ezamtned. 

This  case  had  been  submitted  to  referees,  who  reported  in 
favor  of  the  defendant. 

A  motion  was  now  made  to  set  aside  the  report,  on  the 
ground  of  mistake  of  the  referees,  as  to  the  principal  facts  in 
evidence,  and  the  law  arising  upon  them.  The  case  present- 
ed a  mass  of  testimony,  which  was  discussed  at  much  length, 
but  is  unnecessary  to  be  detailed  here,  in  regard  to  the  ground 
on  which  the  opinion  of  the  court  was  founded. 

Per  Curiam.    The  facts  in  this  case  are  intricate,  and 

actionable,  as  importing  at  least  a  charge  of  manslanghter ;  and  though  the 
words  were  doubtful,  the  doubt  would  be  cured  by  the  findmg  of  a  jury,  that 
they  were  meant  in  that  sense.  Ford  v.  Primrogt,  5  D.  4t  R.  28$**  1 
Stark,  on  Slander,  Wend.  ed.  99,  et  9eq, 

(a)  It  is  a  general  though  discretionary  rule,  where  the  parties  are  equally 
blameless,  in  reference  to  the  facts  upon  which  a  new  trial  is  granted,  that  the 
courts  will  grant  the  motion  without  costs,  or  direct  the  costs  to  abide  the 
event.  Of  this  description  are  new  trials  fur  the  misdirection  of  the  judge,  his 
admission  of  illegal,  and  his  rejection  of  legal  testimony,  and  his  directing  a 
noDsuit  contrary  to  law.  Graham  on  New  Trials,  600,  et  9eq,  and  references. 
Hodgson  V.  Barvis,  2  Chit.  268.  Bunseall  v.  Hogg,  3  Wils.  146.  Haine  v. 
Davey,  6  Nev.  &  M.  356.  4  Ad.  &,  E.  893.  2  Har.  &  W.  30.  But  when  a 
verdict  is  set  aside  because  il  is  contrary  to  evidence,  or  because  of  excessive 
damages,  the  new  trial  is  usually  granted  upon  payment  of  costs.  19  Mod 
370.  1  Burr.  12,  393.  Jackton  ex  dem,  Livingston  v.  Thuroton,  3  Cowen, 
342.  Though  when  a  verdict  is  set  aside,  as  against  evidence  and  the  charge 
of  the  judge,  costs  will  be  made  to  abide  the  event  Knapp  v.  Curtia  4r  Root, 
9  Wend.  60.    Gra.  Prac.  3d  ed.  635. 
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there  exists  so  much  doubt  and  obscurity  on  the  subject,  that 
there  is  reason  to  apprehend  that  the  referees  did  not  possess 
all  the  lights  which  may  now  be  afforded  them,  and -which 
may  lead  to  a  more  satisfactory  result.  We  therefore  think 
the  case  ought  to  be  reviewed,  and  direct,  that  the  report  be 
set  aside,  in  order  to  re-examine  the  merits.(a) 

Rule  granted. 


•Van  Alen  against  Rogers.  [•281] 

A  recovery  of  nominal  damages  in  ejeetmeni  w  no  bar  to  a  subeequent  action 
for  mesne  profits. 

In  an  action  for  mesne  profits,  the  judgment  in  ejectment  is  conclusive  of  the 
right  of  possession,  and  of  the  title  to  the  mesne  profits  from  the  time  of 
the  demise  laid  in  the  decIaratioD. 

In  ejectment,  the  time  of  the  demise  mnst  always  be  laid  at  or  subseqoent  to 
the  period  when  the  plaintiff's  right  accrued. 

The  entry  of  a  remittitur  damna  on  the  record  in  ejectment,  is  matter  of 
form  merely,  and  if  no  remittitur  is  entered,  and  the  plaintiff  enter  judg- 
ment for  the  damages  and  costs,  it  will  not  bar  the  action  for  mesne  profits, 
to  which  the  plaintiff  is  entitled  from  the  time  of  the  demise  laid  in  the  de- 
claration in  ejectment 

If  the  tenant  has  made  improvements  on  land,  under  a  contract  with  the 
owner,  he  will  not  be  allowed  for  them  in  an  action  of  ejectment  brought 
by  a  devisee,  but  mast  seek  his  compensation  from  the  personal  representa- 
tives of  the  devisor. 

This  was  an  action  of  trespass,  brought  for  the  recovery 
of  the  mesne  profits  of  a  lot  of  land,  with  a  storehouse  and 
other  buildings  thereon,  simate  in  the  county  of  Columbia. 

The  cause  was  tried  before  Mr.  Justice  Lewis^  at  a  circuit 
held  in  the  county  of  Columbia,  on  thu  30th  October,  1799. 
The  plea,  was  not  guilty,  with  a  notice  subjoined  to  the  fol. 
lowing  effect;  "that  in  support  of  the  plea,  the  defeedant, 
upon  the  trial,  would  give  in  evidence  that  the  plaintiff  de- 
rived title  to  the  premises  from  one  Lowrens  Van  Alen,  de- 
ceased, and  as  a  devisee  under  the  last  will  aad  testament  of 

(a)  Gra.  Prac.  2d  ed.  577,  578,  and  references  for  a  general  statement  of  the 
grounds  upon  which  a  report  of  referees  will  be  set  aside. 
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tbe  said  Lowrens,  who  died  in  the  month  of  May,  1795,  and 
that  the  defendant  has  occupied  the  premises  with,  and  un- 
der one  Alexander  M'Mechan,  his  co-partner  in  trade,  for  the 
whole  space  of  time  mentioned  in  the  declaration.  And  fur- 
ther, that  the  said  Alexander  M'Mechan  entered  by  per- 
mission and  license,  under  one  John  C.  Holland,  the  son-in- 
law  and  agent  of  the  said  Lowrens  Van  Alen,  deceased, 
who  was  duly  authorized  by  the  said  Lowrens  Van  Alen,  in 
his  lifetime,  to  grant  such  license  and  permission  ;  and  that 
the  said  Alexander  M'Mechan  paid,  before  the  commence- 
ment of  the  present  action,  and  before  the  commencement  of 
the  action  of  ejectment,  on  which  the  present  action  is  foun- 
ded, for  the  use  and  occupation  of  the  said  premises,  and  in 
full  satisfaction  of  the  mesne  profits  in  the  declaration  men- 
tioned, to  the  said  John  C.  Holland,  the  son-in-law,  agent 
and  attorney  of  the  said  Lowrens  Van  Alen,  the  sum  of  376 
dollars,  which,  by  the  said  John  G.  Holland,  the  son-in-law, 
agent  and  attorney  as  aforesaid,'  was  accepted  as  such  satis- 
faction :  and  also,  that  the  said  Alexander  M'Mechan,  by 
agreement  with  the  said  John  C.  Holland,  and  with  the 
knowledge  acquiescence  and  permission  of  the  said  Low- 
rens Van  Alen,  in  his  lifetime,  did  erect  and  build 
[*282]  a  store  house  and  barn,  and  *make  other  lasting 
"^  and  valuable  improvements  upon  the  said  premises 

which  are  now  held  and  enjoyed  by  the  plaintiff,  as  the  de- 
visee of  the  said  Lowrens  Van  Alen." 

The  evidence  produced  on  the  part  of  the  plaintiff  was  an 
exemplification  of  the  record  of  a  recovery  in  ejectment 
brought  in  the  name  of  James  Jackson,  on  the  demise  of  the 
present  plaintiff,  against  the  present  defendant,  which  demise 
was  laid  on  the  1st  June,  1795,  and  also  an  exemplification 
of  a  writ  of  possession  issued  Upon  the  said  judgment,  and 
containing  k  fieri  facias  for  the  damages  and  costs  found  by 
the  jury,  with  the  costs  of  increase,  and  proof  of  the  due 
execution  of  the  writ :  and  also  parol  proof,  that  the  defen- 
dant had  occupied  the  premises  for  the  space  of  three  or 
four  years  subsequent  to  that  period  ;  that  the  rent  of  the 
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said  Store  at  present  was  of  the  value  of  100  dollars  per  an- 
num, upon  which  the  plaintiff  rested  his  cause. 

The  counsel  for  the  defendant  objected  that  this  evidence 
did  not  maintain  the  plaintiff's  action  ;  because,  it  appeared 
from  the  record  produced  by  the  plaintiff,  that  there  was  no 
remittitur  dantna  contained  therein ;  but,  on  the  contrary, 
that  the  plaintiff  had  taken  judgment  and  execution  for  the 
damages  and  costs  found  by  the  jury,  in  the  action  of  eject- 
ment. 

The  judge  overruled  the  objection,  but  reserved  the  ques- 
tion. 

The  defendant  then  offered  to  prove  the  several  matters 
contained  in  the  notice,  as  constituting  a  defence  in  this 
action.  The  plaintiff  objected,  that  this  defence  was  in- 
competent, and  ought  not  to  be  admitted.  The  judge  being 
of  that  opinion,  the  evidence  was  rejected,  and  a  verdict 
was  found  for  the  plaintiff,  for  360  dollars  damages,  and  6 
cents  costs. 

A  motion  was  made  for  a  new  trial,  on  two  grounds : 

1.  that  the  plaintiff  having  taken  judgment  in  the  action 
of  ejectment,  for  the  damages  and  costs  found  by  the  jury, 
instead  of  entering  a  remittitur  damna^  was  thereby  pre- 
cluded from  a  further  recovery  of  damages  in  this  ac- 
tion. 

*2.  That  the  facts  contained  in  the  notice  and  of-    [•283] 
fered  to  be  proved  on  the  trial,  amounted  to  a  compe- 
tent defence  in  this  action,  and  ought  to  have  been  received. 

Speneerj  for  the  plaintiff. 

Van  Vetchen,  for  the  defendant. 

Per  Curiam.  The  first  objection  to  the  plaintiff's  reco- 
very rests  on  a  matter  of  form,  arising  from  the  fictitious  pro« 
ceediogs  in  ejectment.  That  action,  in  practice,  is  confined 
Co  the  trial  of  the  title  only.  The  damages  are  nominal,  and 
are  not  given  in  satisfaction  of  the  mesne  profits  which  have 
long  been  the  subject  of  a  distinct  action.(a)    They  are  ne- 

(a)  Steph.  N.  P.  1455.  The  right  to  menge  profits  is  coiMeqaential  to  a  re- 
covery in  the  action  of  ejectment ;  Benson  y.  Matsdorf,  d  Jobne.  R.  369  . 
Baron  v.  Abeel,  3  id.  481  ;  Langendyek  v.  Burhant,  11  id.  461 ;  Jackoon  ▼] 
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cessary  only  to  entitle  the  plaintiff  to  recover  costs,  and  cer- 
tainly eannot  preclude  him  from  a  recovery  of  the  mesne 
profits  any  more  than  the  entry  of  a  remiUur  upon  a  judgment 
by  default  against  the  casual  ejector.  The  latter  is  an  ex- 
press release  of  the  damages  upon  record,  and  the  former  is 
such  by  inference  only.  Both  are  forms,  and  do  not  affect 
the  substantial  rights  of  the  parties. 

As  to  the  second  point,  the  judgment  in  ejectment  is  con- 
clusive of  the  right  of  possession,  and  of  the  title  to  the 
mesne  profits  from  the  time  of  the  demise  laid  in  thedeclara- 
tion.(A)    That  time  must  always  be  laid  at,  or  subsequent  to 

Stone,  13  id.  447  ;  Murphy  v.  Ouion,  2  Hayw.  145 ;  Battin  v.  Bigelow,  Pet. 
C.  C.  452 ;  Duffield  v.  Still,  2  Dallas,  156  ;  Fenne  ▼.  SaUe,  1  Yeatee,  154  ; 
Trabue  v.  Kellar,  3  A.  K.  Marsh.  517  ;  and  Uiey  may  be  recovered  by  way 
of  damages  in  ejectment ;  Beyd  ▼.  Cowan,  4  Dallas,  138 ;  see  Burton  v.  AuoHnf 
4  Verm.  R.  105  ;  Lyman  t.  Mower,  6  Verm.  R.  345 ;  see  Stanobury  t.  Dean, 
Brayt  1 66 ;  though  as  appears  by  the  principal  case  the  recovery  of  nomi- 
nal damages  in  ejectment  is  no  bar  to  an  action  of  trespass  for  such  profits, 
though  the  form  of  action  in  general  use  is  trespass.  Steph.  N.  P.  1490, 1491. 
The  New  York  Revised  Statutes  have  abolished  the  action  of  trespass  for  meene 
profits  in  that  sute ;  Jackton  v.  Leoamd^  6  Wend.  534 ;  and  snbstitated  a  more 
simple  and  expeditious  remedy.  The  plaintiflT  within  one  year  after  the  dock- 
eting of  the  judgment  in  ejectment  may  make  and  file  a  suggestion  of  his  claim 
for  meme  profits  which  shall  be  entered  with  the  proceedings  thereon  upon 
the  record  of  buch  jodgment  or  be  attached  thereto  as  a  continuation  of  the 
same.  Sucb  suggestions  shall  be  substantially  in  the  form  of  a  declaration  in 
assumpsit  for  vse  and  occupation  as  near  as  may  be,  and  it  shall  be  served 
on  the  defendant  in  the  same  manner  as  a  declaration  in  ejectment,  and  a 
rule  to  plead  thereto  shall  be  entered,  and  notice  thereof  given,  in  the  same 
manner,  as  upon  declarations  in  personal  actions.  3  R.  8.  310,  ^  44,  45.  For 
the  practice  in  New  York  upon  proceedings  for  meme  profits,  see  Gra.  Prac. 
2d  edit.  853^56. 

(b)  In  trespass  for  mesne  profits  the  record  of  recovery  in  ejectment  is  con- 
dnsive  of  the  title  of  the  lessor  of  the  plaintiff  at  the  date  of  the  demise  though 
not  of  the  time  when  the  possession  commenced.  PoeUm  v.  Jonei,  2  Dev.  & 
Bait  294  Chirac  v.  Reinocher,  11  Wheat.  280.  WkUington  v.  CkrUtian, 
2  Rand.  353.  See  also  AoUn  v.  Parkin,  cited  infra  n.  (e.)  And  no  defence 
can  be  set  up  in  bar  of  this  action  which  would  have  been  a  bar  in  the  action 
of  ejectment.  Baron  v.  Abeel,  3  Johns.  R.  481.  But  a  judgment  in  ejectment 
is  in  no  case  conclusive  evidence  of  title  in  the  action  for  mesne  profits,  unless 
it  be  pleaded  by  way  of  estoppel.  Therefore,  under  a  plea  (to  a  declaration 
in  the  ordinary  form,)  that  the  premises  in  the  declaration  mentioned  were 
not  the  premises  of  the  plaintiflT,  it  was  held,  that  the  defendant  might  give 
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the  peFiod  when  the  plaintiff's  right  accrued.  If  laid  before, 
he  would  fail  in  the  efeetfneni.{c)  By  the  recovery  in  that 
action,  the  right  to  the  mesne  profits  is,  therefore,  established 
from  the  time  of  the  demise,  and  the  defendant  cannot  again 
in  this  action  dispnte  it    If  permitted,  it  would  alwajrs  lead 

evidence  of  title  in  bimeelf,  thengfa  he  had  let  jodgment  go  by  default  in  the 
ejectment  Per  Tindal,  C.  J.  in  Hoe  ▼.  JXeroey,  8  Bing.  941,  342.  Do$  v. 
Huddart,  {Sir  Joaeph,)  1  C.  M.  &  R.  316.  4  Dowl.  P.  C.  437.  Doe  d. 
Strode  v.  Seaion,  2  C.  M.  &  R.  732.  To  a  declaration  in  trespass  by  John 
Doe  as  plaintiff,  the  defendant  pleaded,  that  the  premises  were  not  the  premises 
of  the  plaintiff:  and  it  was  determined,  that,  under  this  plea,  the  defendant  was 
at  liberty  to  piOTe  title  in  himself,  the  judgment  in  ejectment  not  being  con- 
clusive against  the  defendant,  unless  shown  upon  the  record.  Id.  Bail.  N. 
P.  232.    4  Bac.  Abr.  Evidence  (F.)  90.    2  Steph.  N.  P.  1495. 

(e)  If  the  demise  is  laid  before  the  title  of  the  plaintiff's  lessor  accrnes,  the 
plaintiff  cannot  maintain  his  action  ;  Coxe  v.  Joiner,  3  Bibb,  397  ;  for  if  the 
lessor  have  not  a  right  to  enter  he  cannot  have  a  right  to  demise  the  lands,  and 
consequently  the  plaintiff  must  be  nonsuited  at  the  trial,  for  his  lessor  cannot 
be  supposed  to  have  made  an  illegal  demise.  Ooodtitle  ex  dem.  Gallatoay  v. 
Herbert,  4  T.  R.  680.  Steph.  N.  P.  1418.  Thus  where  the  demise  in  a  de- 
claration in  ejectment  was  stated  to  be  on  the  1st  of  January,  1801,  and  the 
conveyance  oflfored  in  evidence  under  which  the  plaintiff  claimed,  was  dated 
on  the  33d  of  February, -^803,  it  was  held  that  the  plaintiff  could  not  recover. 
Wood  V.  Grundy  J  3  Harr.  ^  J.  13.  Where  an  entry  is  necessary  the  demise 
must  be  laid  after  it ;  Doe  ex  dem.  Compere  v.  HickSf  7  T.  R.  433,  727 ;  but  in 
general  an  entry  is  not  necessary  to  maintain  ejectment,  the  question  in  this 
action  being  not  whether  the  plaintiff  has  entered,  but  whether  he  may  enter ; 
Jaekwn  v.  CryoUr,  oup,  125  ;  where  it  is  said  it  is  not  necessary  in  any  case 
except  to  avoid  a  fine ;  Rugge  v.  Ellie,  1  Bay,  107 ;  Miller  v.  Shackleford,  3 
Dana,  289  ;  CarlioU  v.  Sittler,  1  Penns.  R.  6  ;  and,  therefore,  the  demise  may 
be  laid  at  any  time  after  the  right  to  enter  accrned.  *  Thus  for  example,  in  an 
ejectment  by  an  administrator  it  may  be  laid  on  a  day  after  the  intestate's 
death,  and  before  the  grant  of  letters  of  administration.  Lessee  of  Patten  v. 
Patten,  1  Alcock  6l  Napier,  493.  And  in  the  same  action  on  the  demise  of 
an  heir,  where  the  demise  was  laid  on  the  day  his  ancestor  died,  it  was  held, 
sufficient  after  verdict  Roe  ex  dem,  Wrangham  v.  Hereey,  3  Wils.  274. 
The  demise  should  be  laid  as  far  back  as  the  lessor's  title  will  permit,  because 
the  judgment  m  ejectment  is  conclusive  evidence  as  to  the  title  of  the  lessor  for 
all  the  mesne  profits  accruing  subsequently  to  the  day  of  the  demise ;  Aelin  v. 
Parkin,  1  Burr.  665 ;  and  where  there  are  any  doubts  as  to  the  period  when  the 
lessor's  title  accrued,  it  is  customary  to  state  the  different  demises  by  him  on 
different  days.  Steph.  N.  P.  ut  aupra.  Consult  also  Tillingliast's  Adams  on 
Ejectment,  247.  4  PhilL  Ev.  Cowen  Sc  Hill's  edit.  264.  2  Greenl.  Ev.  251, 
4  304. 
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to  a  second  trial  of  the  merits,  already  determined  in  the 
ejectment,  and  in  a  great  degree  render  that  action  nugatory* 

The  buildings  and  improvements  (if  any)  were  made  an- 
tecedent to  the  time  when  the  plaintiff's  title  accrued,  and 
are  pretended  to  have  been  made  in  pursuance  of  a  contract 
with  Lowrens  Tan  Alen,  or  his  agent.  If  the  defendant  is  en- 
titled to  compensation  for  these  improvements,  he  must  seek 
it  from  the  personal  representatives  of  Lowrens  Tan  Alen, 
and  not  from  the  plaintiff.  His  right  under  the  con- 
[*284]  tract  (if  any  existed)  with  Lowrens  'Van  Alen 
terminated  at  his  death,  and  he  cannot  charge  the 
plaintiff,  a  devisee  with  the  injury  or  damage  sustained  in 
consequence  of  it. 

We  are,  therefore,  of  opinion,  that  the  plaintiff  is  entitled 
to  judgment. 

Rule  refused. 


Jackson,  ex  dem.  Jonbs,  etgainst  Stikbr. 

A  theriff*t  deed  for  certain  lands  sold  under  an  execution,  and  described 
by  metes  and  boundsi  t6|^ther  with  "  all  ways,  passages,  easements,*'  &c. 
does  not  include  land  held  by  a  distinct  title,  though  adjoining  the  pre- 
mises, and  formerly  purchased  and  used  as  a  road  for  the  same,  when  it  was 
not  included  in  the  description  of  the  premises. 

A  subsequent  deed  by  th^  sheriff  for  the  road,  founded  on  the  antecedent  ex- 
ecution and  sale,  will  not  pass  the  land,  unless  included  under  the  descrip- 
tion of  the  premises  sold  and  conveyed  by  the  first  deed.  The  authority  of 
the  sheriff,  in  relation  to  the  property,  ceased  on  the  return  of  the  execution 
satisfied. 

Nothing  will  pass  at  sheriff's  sale  but  what  is  then  known  and  promulgated. 
Per  Kent,  J. 

This  was  an  action  of  ejectmmt^  brought  to  recover  the 
possession  of  a  road  through  a  farm,  owned  by  the  defendant, 
in  the  seventh  ward  of  the  city  of  New  York. 

The  cause  was  tried  before  Mr.  Justice  Kent,  at  a  circuit 
court  held  in  the  city  of  New  York,  in  March,  1799. 
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It  was  proved  that  in  October,  1764,  one  Humphrey  Jones 
being  seised  of  the  farm  adjoining  the  lands  of  one  G.  W. 
Aptborp,  purchased  from  him  the  road  in  question,  being  six* 
teen  feet  wide,  leading  from  the  farm,  through  the  lands  of 
Aplhorp,  to  the  Hudson  river,  and  which  in  the  deed  from 
Apthorp  to  Jones,  is  described  by  metes  and  bounds.  A  re- 
cord of  a  deed  was  also  produced  from  Apthorp  to  Garret 
Striker,  the  father  of  the  defendant,  dated  the  8th  August, 
1764,  for  land  comprehending  the  road  in  question,  with  the 
exception  of  a  road  or  passage  from  the  river  to  the  land  of 
Jones,  and  mentioned  as  having  been  conveyed  to  him,  by 
lease  and  release  the  3d  or  4th  August,  1764.  The  road 
was  seldom  used  by  Jones,  and  only  for  the  transportation 
of  manure  from  the  river  to  the  farm,  and  the  last  time  he 
so  used  it  was  in  1776 ;  and  it  appeared,  that  in  1786  or 
1787,  Nicholas  Jones,  the  son  and  heir  of  Humphrey 
Jones,  sent  his  waggon  along  *the  road  to  the  river,  f •286] 
The  road  was  never  inclosed,  and  Striker  used  to 
cultivate  it. 

It  also  appeared,  that  the  plaintiff's  title,  among  other  things, 
depended  on  a  deed  executed  by  M.  Willett,  formerly  sheriff 
of  New  York,  to  the  lessor,  in  consequence  of  a  sale  made  by 
him  under  two  judgments  against  N.  Jones,  one  of  which 
was  obtained  in  the  mayor's  court,  and  the  other  in  this  court. 
The  deed  was  dated  the  23d  February,  1786,  and  recited  the 
judgments,  the  executions  thereon,  the  seizure  by  the  sheriff, 
and  the  sale  of  the  real  estate  of  the  said  N.  Jones,  and  con- 
veyed the  same  for  a  valuable  consideration,  by  metes  and 
bounds,  to  the  lessor  of  the  plaintiff,  "  together  with  all  wa3rs, 
passages,  paths,  easements,"  Sec.  to  the  same  belonging  or  ap- 
pertaining ;  but  does  not,  by  any  description  of  the  premises, 
include  the  road  in  question. 

It  was,  afterwards,  discovered,  that  the  sheriff's  deed  did 
not  include  the  road,  and  the  lessor,  on  giving  the  sheriff  an 
indemnity  for  the  act,  obtained  from  him  a  new  deed,  inclu- 
ding the  road,  by  a  particular  description.  This  second  deed 
professed  to  be  founded  on  the  former  sale,  under  the  same 
judgments  and  executions,  and  was  executed  the  lOtb  August, 
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1798,  more  than  twelve  years  subsequent  to  the  sale,  and 
without  any  new  consideration. 

The  sheriff  was  sworn  as  a  witness  for  the  plaintiff,  and  in 
his  testimony  said,  that  he  intended  to  convey  all  the  real  es- 
tate of  N.  Jones  at  the  time  of  the  sale ;  but  that  the  road  in 
question  was  not  then  known  to  him. 

A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  court  on  the  whole  case. 

D.  A.  Ogden  and  Harison,  for  the  plaintiff. 

Rigg9^  for  the  defendant. 

Radcliff,  J.  The  title  of  N.  Jones  to  the  road  in  ques- 
tion was  not  a  mere  right  of  way.  capable  of  being  conveyed 
by  the  general  terms  expressed  in  the  first  deed.  The  ways, 
paths,  and  easements  therein  mentioned,  were  incorporeal 
hereditaments  only,  and  appurtenant  to  the  thing  granted 
and  cannot  be  construed  to  comprehend  a  different 
[*286]  ^parcel  of  land  purchased  and  held  by  a  distinct  title, 
though  appropriated  to  the  use  of  a  way.  The  first 
deed  of  the  sheriff,  therefore,  did  not  convey  the  road  to  the 
lessor  of  the  plaintiff. 

1  think  it  unnecessary  to  decide,  whether  a  deed  from  the 
sheriff  was  essential  to  perfect  the  title  of  the  le8sor.(a)  It 
appears  from  the  testimony  of  the  sherifi^  that  the  road  in 
question  was  not,  in  fact,  sold  by  him.  He  did  not  know 
that  it  existed.  It  is  true,  that  he  intended  to  sell  all  the  real 
estate  of  N.  Jones,  but  that  was  not  sufficient,  without  an  ac- 
tual sale,  and  without  designating  the  property,  so  that  pur- 
chasers might  know  for  what  to  bid.  A  different  mode  of 
proceeding  at  sheriff's  sales  would  be  too  uncertain,  and  liable 
to  great  abuse,  and  could  answer  no  valuable  purpose  to  any 

((x)  An  estate  will  not  pass  by  a  sheriff's  sale,  without  a  deed  or  note  in  wri- 
ting signed  by  the  sheriff.  Simonda  v.  Catlin,  3  Gaines'  R.  61.  Jaekwn  ▼. 
Odt/tfi,  S  Johns.  R.  248.  In  error,  8  id.  530.  12  id.  78.  13  id.  471.  1  R.  S. 
738,  ^  137.  2  id.  373,  §  61,  The  right  of  the  sheriff  to  convey  immediately 
upon  the  sale  of  real  estate,  a  title  to  the  purchaser,  was  taken  away  in  New 
York,  by  the  act  of  April  12th,  1824,  which  has  been  re-enacted  in  the  Revised 
Statutes.  By  this  statute,  a  right  of  redemption  is  secured  to  the  debtor,  his 
representatives,  devisees,  grantees,  mortgage  and  judgment  creditors.  As  to 
the  sheriff's  certificate  of  sale  under  this  ttatate  ;  see  2  R.  8.  370,  1  id.  755. 
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creditor.  If  the  property  be  unknown,  it  may  as  easily  be 
ascertained  before  as  after  a  sale,  and  to  require  it  to  be  iden- 
tified, imposes  no  additional  hardship  on  any  creditor. 

The  road  in  the  present  case,  not  being,  in  fact,  sold  by  the 
sheriff  in  the  first  instance,  he  had  no  power  to  convey  it  by 
the  second  deed.  His  authority  ceased  with  the  execution 
of  his  writ  which  was  complete,  and  he  could  not,  by  the 
second  deed,  give  a  right  which  was  not  created  by  the  sale. 
The  second  deed  was  wholly  unauthorized,  without  con- 
sideration, and  void. 

For  these  reasons,  without  touching  the  other  points  made 
in  the  case,  I  think  the  verdict  ought  to  be  set  aside,  and  a 
new  trial  awarded 

Kent,  J.  I  am  of  the  same  opinion.  The  premises  cer- 
tainly did  not  pass  by  the  first  deed ;  for  the  lands  therein 
described  and  conveyed  are  accurately  ascertained,  by  metes 
and  bounds,  and  the  premises  are  not  included ;  and  being  a 
corporeal,  as  contradistinguished  from  an  incorporeal  heredi- 
tament, the  road  could  not  pass  by  any  of  the  general  and 
usual  words  thrown  in,  at  the  end  of  the  metes  or  bounds.(&) 

,  (b)  When  any  thing  is  granted,  all  the  means  to  attain  it,  and  all  the  fruits 
and  effects  of  it  are  granted  also,  and  shall  pass  inclusive  together  with  the 
thing,  by  the  grant  of  the  thing  itself  without  the  words  cum  pertinentiU,  or 
any  such  like  words.  Cuieunque  aUquid  conceditur,  conceditur  etiam  et  id 
sine  quo  res  ipta  tion  etse  poiuit.  By  the  grant  of  ground  is  granted  a  way  to 
it,  i.  e.  all  usual  ways  and  unless  there  be  an  usual  way,  then  a  way  of  neces- 
aty  will  pass.  Shep.  Abr.  4  part,  300.  B.  N.  P.  74  F.  N.  B.  183.  Com. 
Dig.  Chimin.  D.  3.  8  Term  R.  50.  Latch.  153.  The  incident  accessary, 
appendant  and  regardant  shall  in  most  cases  pass  by  the  grant  of  the  princi- 
pal, without  the  words  cum  pertinentUt,  Sheppard's  Touchstone,  Preston  &, 
Hilliard's  ed.  89,  and  references.  Thus,  a  conveyance  of  land  by  necessary 
legal  consequence  conveys  the  buildings  thereon,  and  evidence  will  not  be  re- 
ceived of  a  different  intention  of  the  grantor.  Isham  v.  Morgan,  9  Conn.  Rep. 
374.  By  the  word  "  appurtenances"  in  a  deed,  a  water  power  appurtenant 
to  a  mill  passes,  and  any  declarations  of  the  grantor  .at  the  time  of  its  execu- 
tion that  he  did  not  convey  the  water  right  are  immaterial.  Pickering  ▼. 
Stapler,  5  Serg.  6l  Rawle,  107.  And  by  the  same  word  in  a  deed  of  five 
-thousand  acres  of  Pennsylvania  lands,  dated  1704,  it  was  held,  that  the  usual 
city  lots  and  liberty  lands  passed.  HUl  v.  West,  4  Yeates,  142.  And  where 
a  block  of  buildings,  consisting  of  a  central  building  and  two  wings,  was  erect- 
ed in  1808,  with  a  piaua  in  front  of  the  central  building,  and  side  doon  in  tha 
Vol.  L  44 
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The  question  then  is,  can  a  sheriff,  after  a  sale  dcilj^ 
[*287]    made,  and  after  a  deed  executed  with  tl|e  requisite  ""for* 

wings,  which  opened  on  and  swung  over  ihe  piazza,  the  opper  parts  of  which 
were  used  as  windows.  The  central  building  was  occupied  by  the  United 
States,  as  a  custom-house,  tinder  lease,  from  1808  to  July,  1816,  when  they 
purchased  the  same  in  fee,  and  have  ever  sihce  been  in  possession  thereof. 
The  wings  were  sold.  In  181 1 ,  to  other  parties.  Held,  that  these  patties  tr4ttf 
entitled,  undet  the  conveyance  to  them,  independent  of  the  lapse  of  time,  to 
the  use  of  the  side  doors  and  windows  therein,  and  passage  therefrom,  as  they 
nsed  them  at  the  time  of  the  conveyance,  they  being  incidents  or  appurtenances 
to  the  buildings  conveyed.  United  Statet  v.  Appleton,  I  Sumner,  492.  Bui 
the  general  words  in  a  deed  "  all  the  privileges  and  appurtenances  there* 
onto  belonging,"  only  embracs  those  easements  which  are  parcel  of  the  prfe-* 
mises  expressly  conveyed,  or  necessarily  annexed  and  appendant  to  themu 
Chant  V.  Chase,  17  Mass.  Rep.  443.  It  has  therefore  been  held,  that  a  con- 
veyance of  two  tracts  of  land  with  their  appurtenances,  does  not  j>ass  a  way 
through  another  tract  of  the  grantor,  which  had  been  used  by  him  to  pass  from 
one  to  the  other  of  the  granted  tracts.  Barker  v.  Clark,  4  N.  Hamp.  Repw 
380. 

It  is  a  general  rule  that  a  thing  corporeal,  cannot  properly  be  appurtenant 
to  a  thing  corporeal,  nor  a  thing  incorporeal,  to  a  thing  iiicorporeal.  Co.  Lilt. 
131,  b.  According  to  this  rule,  land  cannot  be  appurtenant  to  )and.  Otia  v. 
Smith,  9  Pick.  293.  Doane  v.  Broad-etreet  Aeaociation,  6  Mass.  Rep.  339. 
(But  see  Ashm.  41 7.  1  Sumn.  37,  38,  that  it  is  otherwise  if  the  Intention  so 
require.)  "  In  the  case  of  Jackwn  v.  Hathaway ^  1 5  Johns.  R.  454 ;  the  court 
say  it  is  impossible  to  protect  the  defendant,  on  the  ground  that  the  adjoining' 
road  passed  by  the  deed  as  an  incident  to  the  lands  professedly  granted.  A 
mere  easement  may  without  express  words,  pass  as  an  incident  to  the  prioci- 
pat  object  of  the  grant,  but  it  would  be  absurd  to  allow  the  fee  of  one  pieco 
of  land  to  pass  as  appurtenant  to  a  distinct  parcel,  which  is  expressly  granted 
by  precise  and  definite  boundaries.  And  in  the  case  of  Leonard  v.  White,  7 
MasAi  Rep.  6,  it  was  decided,  that  by  the  grant  of  a  grist  mill  with  the  appur- 
tenances, the  soil  of  a  way  immemorially  used  for  th«  purpose  of  access  to  the 
mill,  did  not  pass,  although  it  might  be  considered  as  a  grant  of  the  easement 
for  the  accommodation  of  the  mill.  Cro.  Eliz.  704.  Cro.  Car.  57.  3  Salk. 
40."  Per  Thompeon,  J.  in  Harrit  et  al  v.  Ellicott,  10  Peters,  25, 54.  See 
also  TyUr  v.  Hammond,  1  Pick.  193.  But  a  wharf  as  connected  with  flats 
in  front  of  it,  is  not  regarded  as  land  within  the  meaning  of  this  rule.  To  a 
structure  of  this  description,  flats  necessary  for  its  use,  and  nsnally  occupied 
with  it,  may  pass  as  appurtenant.  Doane  v.  Broad-street  Aasodation,  ut 
aupra. 

The  word  "  appnrtenancee^*  is  occasionally  used  in  a  sense  beyond  its  strict 
legal  signification,  and  it  is  to  be  interpreted  accordipgly,  where  such  sense  can 
be  clearly  established.  This  doctrine  has  most  commonly  been  applied  to  the 
eonstraetion  of  devises,  but  see  Ashm.  417,  and  1  Samcer,  37»  38.    In  the  case 
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malities,  and  an  acceptance  of  it  by  the  grantee,  and  the 
execution  returned  and  satisfied,  be  permitted  to  aver 
against  hi»  own  deed,  and  substantially  to  vary,  and  en. 
large  it  by  a  subsequent  conveyance?  I  consider  his 
W)boIe  authority  as  at  an  end,  after  the  sale  and  consequent 
satisfaction  of  the  party.  It  appears  to  me,  that  it  would  be 
of  dangerous  consequence,  io  allow  a  party,  after  a  long  ac- 
quiescence in  a  sale,  to  come  forward  and  cover  a  claim,  not 
known  or  declared  at  the  time^  by  a  new  and  secret  negoti- 

of  Otis  T.  Smith,  cited  above,  Parker,  Gh.  J.  observes,  **  la  the  strict  legal 
sense  of  the  word  appurtenances,  a  fee  ia  land  will  not  pass,  for  land  cannot 
be  appurtenant  to  land.  A  right  of  way  or  other  easement  woald  pass  in  a 
deed,  as  well  as  in  a  will.  In  the  constroction  of  wills,  however,  a  greater 
latitude  has  been  given  to  the  word  appurtenances,  according  to  the  supposed 
intention  of  the  testator  in  using  that  word.  But  this  intention  is  gathered 
either  from  other  parts  of  the  will,  from  which  it  may  be  inferred  that  the  word 
qppujrtenanees  was  not  used  in  a  technical  sense,  or  from  extrinsic  evidence 
shovnng  the  use  and  occupation  of  the  land  or  tenement  not  particularly  de- 
vised, as  a  part  of  or  connected  with  the  principal  subject  of  the  devise.  Thus, 
in  some  of  the  cases  cited,  we  find  that  a  devise  of  a  house  or  messuage  with 
the  appurtenances,  has  been  held  to  carry  a  garden,  stable,  orchard,  and  even 
a  large  parcel  of  plough  land  ;  but  this  is  upon  evidence  that  these  several  sub- 
jects were  used  by  the  testator,  in  his  lifetime,  as  part  of  the  establishment  of 
the  house  or  messuage  devised.  As  in  the  case  of  Jackson  v.  White,  8  Johns. 
R.  47.  So  in  the  case  of  Doe  v.  Collins,  2  T.  R.  498,  a  coal-pen,  separate 
Arom  the  house  and  at  some  distance  from  it,  was  held  to  pass  under  a  devise 
of  the  house,  because  it  appeared  in  evidence  that  it  was  used  partly  as  an  ac- 
commodation to  the  house  to  keep  coal  in ;  although  the  principal  use  of  it 
was  to  contain  coal  for  the  testator's  business  carried  on  at  a  distance  from  his 
house.  There  are  many  cases  of  this  kind."  «  What  shall  be  said  to  pass  by 
a  devise  of  a  messuage  or  dwelling-house  only,  or  of  a  dwelling-house  with 
.the  appurtenances,  is  purely  a  question  of  intention  to  be  collected,  as  in  other 
cases  of  intention,  out  of  the  whole  will.  Thus  a  devise  of  *  messuages  with 
all  houses,  bams,  stables,  stalls,  &c.,  that  stand  upon  or  belong  to  the  said 
messuages,'  under  special  circumstances  clearly  manifesting  the  intention  of 
the  testator  to  devise  the  lands  belonging  to  the  messuages,  was  held  to  pass 
Uiose  lands.  3  WUs.  141.  OuUiver  v.  Poyntf,  2  Black.  Rep.  726.  S.  C. 
But  unless  it  deariy  appears  that  the  testator  meant  to  extend  the  word  '  ap- 
purtenances' beyond  its  technical  sense,  lauds  usually  occupied  with  a  house 
will  not  pass  under  a'  devise  of  a  messuage  voith  the  appurtenances,  '  1  Bos.  & 
Pull.  53,  Buck  V.  Nurton,  See  also  1  B.  &  C.  350,  Bodenham  v.  Pritehard, 
1  Mylne  &  K.  571,  Hobson  v.  Blnckburn,  2  Mylne  dt  K.  75.9,  Goodman  v. 
Edwards,**    Sergt  Williams'  Note  to  2  Saund.  R.  401. 
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ation  with  the  sheriff.  The  purchaser  buys  at  his  peril. 
Nothing  ought  to  pass  at  a  public  sale,  but  what  was  then 
known  and  promulgated.(a)  I  adopt  this  general  and  saluta- 
ry principle,  as  requisite  to  guard  against  fraud,  and  to  pre- 
serve integrity  and  fairness  at  public  auctions,  that  no  pro- 
perty can  pass  at  a  sheriff's  sale,  but  what  was  at  the  time  as- 
certained and  declared. 

Benson,  J.  and  Lansing,  Gh.  J.  were  also  of  the  same 
opinion. 

Lewis,  J.    The  following  questions  arise  in  this  case. 

1.  Was  the  deed  from  Apthorp  to  Humphrey  Jones,  of  the 
12th  of  October,  1764,  admissible  in  evidence,  as  foffming  a 
link  in  the  chain  of  the  plaintiff's  title,  after  he  had  pro- 
duced the  record  of  the  deed  to- Striker,  referring  to  the  lease 
and  release  of  August,  1764,  without  producing  such  lease 
and  release,  or  accounting  for  them  ? 

2.  Ought  not  the  plaintifls  to  have  produced  the  record  of 
the  judgment  and  execution  of  the-  mayor's  court  ? 

3.  Was  there  not  a  disseisin  of  the  road' at  the  time  of  the 
levy  by  the  sheriff? 

4.  Did  the  road  pass  to  the  lessor  of  the  plaintiff  by  either 
of  the  deeds  from  the  sheriff,  or  by  any  other  means  ? 

1.  With  respect  to  the  first  question,  1  think  the  deed 
from  Apthorp  to  Jones  of  the  13th  of  October,  1764,  was 
properly  admitted  in  evidence,  and  as,  at  present  advised,  I 
should  also  have  admitted  the  evidence  offered  by  the  plain- 
tiff, tending  to  show  a  probable  mistake  in  the  date 
[•288]  *of  the  deed,  in  order  to  have  aided  the  jury  in  what 
I  consider  the  material  inquiry,  as  far  as  concerns 
the  deeds,  whether  the  exception  in  Striker's  conveyance, 
and  the  grant  to  Jones,  relate  to  the  identical  subject  mat- 
ter. Whether  this  was  the  deed  referred  to,  or  whether 
there  had  been  others,  which  might  have  been  destroyed  or 
cancelled,  upon  a  new  deed  being  given  by  way  of  further 
assurance,  or  otherwise,  was  a  question  of  fact,  upon  which 
the  jury  having  decided,  though  without  all  the  light  they 

(a)  Seo  Jackson  ex  dem.  Carman  v.  Rotevelt,  13  J.  R.  97.  Jaekmu  ex 
dem.  Livingston  v.  De  Lancey,  13  id.  537.    2  R.  S.  368, 3G9. 
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might  have  had  on  the  subject,  I  can  see  no  sufficient  reason 
for  arraigning  their  decision. 

2.  Upon  the  second  question,  I  am  of  opinion  that  the  law- 
is  with  the  plaintiff,  and  that  it  was  sufficient  to  produce  the 
record  of  the  one  judgment,  and  the  execution  thereon.  » 
The  production  of  these  documents  was  for  the  purpose  of 
showing  a  legal  right  acquired,  and  the  sheriff's  consequent 
authority  to  sell.  Now,  it  is  a  rule  of  law,  that  where  a 
man  has  two  authorities  to  do  an  act,  he  cannot  use  both 
simul  and  semelj  and  if  he  executes  one,  the  other  is  void. 
This  rule  would  appear  to  apply  forcibly  to  the  case  of  writs 
of  execution.  The  sheriff  cannot  sell  upon  both,  where  one 
has  a  priority ;  because  the  proceeds  may  be  insufficient  to 
Satisfy  both,  and  he  cannot  apportion.  In  such  case,  where 
the  property  to  be  levied  on,  is  an  entirety,  though  a  levy 
may  be  made  under  each,  he  must  sell  on  the  first  execution 
only,  and  that  being  satisfied,  the  surplus,  if  any,  will  go  to 
the  satisfaction  of  the  other.  Nor  is  he  bound  to  declare  pre- 
viously under  which  authority  he  sells,  because  the  writ  of 
execution,  which  is  his  warrant,  does  not  specify  the  time  of 
the  judgment,  or  of  its  being  docketed,  which  in  the  present 
instance  was  equally  important.  But  should  this  rule  not 
apply  to  the  case  of  a  sheriff  in  its  full  extent,  yet  it  must 
be  sufficient,  for  the  execution  of  a  single  power,  to  show  a 
single  authority.  The  recital  of  the  two  judgments  in  the 
sheriff's  deed  in  my  opinion,  docs  not  alter  the  case,  for  as 
in  the  execution  of  a  power  by  deed,  it  is  not  neces- 
sary to  refer  to  the  •authority,  when  the  deed  would  [•289] 
have  no  operation,  but  in  the  execution  of  such 
power,  such  a  reference  would  be  surplusage,  particularly 
where  two  authorities  are  referred  to,  and  one  only  is  suffi- 
cient and  proper  for  the  purpose.  And  we  may  here  apply 
the  maxim,  "  qiiando  non  valet  quod  ut  ago,  valet  quantum 
valere  potest?'  (I  Vent.  228  b.  Co.  18  a.  1  Lev.  161.  I 
Rol.  329,  pi.  45.) 

3.  The  question  as  to  a  disseisin,  was  contended,  on  the 
part  of  the  defendant,  to  be  a  question  of  law,  and  therefore 
improperly  submitted  to  the  jury.    In  the  case  of  Taylor 
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ex  dem.  Atkins  v.  Hordes  (1  Burr.  60,)  it  is  said  by  Lord 
Mansfield,  in  giving  the  opinion  of  the  court,  to  be  a  ques* 
tion  of  fact.  With  us  it  is  emphatically  so ;  for  being  strip- 
ped of  all  its  feudal  relations  by  the  nature  of  our  tenures,  it 
.  is  but  another  term  for  a  dispossession  of  a  freehold  interest, 
which  must  be  a  simple  question  of  fact.  It  was  therefore 
properly  submitted  to  the  jury,  and  the  only  question  for  the 
court  is,  whether  they  decided  it  against  evidence.  I  think 
they  did  not ;  for  it  is  fairly  inferable  from  the  evidence, 
that  Striker's  use  of  the  soil  of  the  road  was  by  permission 
of  Jones,  and  not  inconsistent  with  the  use  that  the  latter 
occasionally  made  of  it.  Nor  can  any  thing  be  inferred  from 
its  not  having  been  visible  to  the  witnesses  examined  on 
that  point ;  this  was  an  unavoidable  consequence  of  the  lit- 
tle use  Jones  made  of  it,  and  the  cultivation  of  it  by  Striker. 
The  inability  of  Nicholas  to  locate  it,  probably  arose  from 
the  same  cause.  But  as  he  knew  the  place  of  beginning, 
and  as  its  courses  and  distances  are  given  by  the  deed,  it 
may  easily  be  ascertained  by  a  survey,  and  the  sheriff,  in 
case  of  a  recovery,  be  thereby  enabled  to  give  possession  ac- 
cording to  the  deed. 

4.  The  fourth  and  last  question  involves  several  impor- 
tant considerations.  First,  by  what  act  of  the  sheriff  is 
his  power  executed  ?    Is  it  by  the  sale,  or  must  it  be  by 

deed? 
[•290]  *It  is  a  well  established  rule  of  law,  that  a  pur- 
chaser under  a  nude  power  to  sell,  is  in,  under  the 
authority  creating  that  power,  and  that,  therefore,  the  exe- 
cution of  that  power  may  be  without  deed,  where  it  is  not 
expressly  required,  for  the  interest  arises  out  of  the  estate. 
This  was  law,  as  early  as  the  days  of  Littleton,  who  in  his 
169th  sect,  speaking  of  devises  by  custom,  as  he  wrote  long 
prior  to  the  statute  of  wills,  says,  that  executors  under  a 
power  to  sell,  may  sell  and  make  an  estate  by  deed,  or  with- 
out deed.  In  ComVs  case,  (9  Rep.)  it  is  resolved,  that 
where  executors  sell  under  a  power,  though  they  do  it  in 
their  own  names,  this  is  of  necessity,  yet  the  vendee  is  in, 
under  the  devisor. 
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These  were  cases  prior  to  the  statute  of  frauds.    It  may 
therefore  be  necessary  to  examine,  whether  that  statute  has 
made  any  difference  in   the  law.  on  the  subject.    Naked 
powers  are  neither  within  the  letter,  nor  the  spirit  of  the 
9th  section,  for  the  person  executing  such  power,  neither 
makes  nor  creates  an  estate.    If  the  case  of  a  sheriff's  sale 
falls  within  any  clause  of  the  act,  it  must  be  the  10th  sec- 
tion, by  which  assignments,  grants  and  surrenders  of  estates, 
by  act  and  operation  of  law,  are  equivalent  to  those  by  deed 
or  writing.    The  statute,  then,  has  not  altered  the  law ;  on 
the  contrary,  in  a  sale  under  a  judgment,  it  confirms  it. 
That  it  has  not  been  considered  in  England,  as  touching 
the  general  principle,  appears  from  the  cases  of  Saunders  v. 
Owen,   (Salt.  467,)  and  Bayley  v.    Warburttm,  (Comyns' 
Rep.  by  Rose,  case  212.)    In  the  first  of  these  cas^s  it  was 
resolved,  that  a  power  to  an  executor  to  sell,  may  be  exe- 
cuted without  deed,  for  that  whatever  is  to  take  effect  out  of 
a  power  or  authority,  is  good  without  a  deed.    In  the  second, 
it  was  held,  that  leases  for  lives  made  by  h,  feme  covert 
under  a  power,  were  good  without  a  fine,  for  that  the  lessee 
derived  no  estate  from  the  lessor,  but  from  the  source  from 
whence  the  authority  sprung.    I  have  met  with  no  case  con- 
tradicting this  law,  and  unless  some  positive  regulation  can 
be  shown,  that  renders  it  necessary  that  a  sheriff 
should  'execute  his  authority  by  d^,  I  must  hold     [*291] 
the  sale  to  be  a  complete  execution,  and  the  deed 
nothing  more  than  written  evidence  of  the  fiict,  which  may 
also  be  proved  by  paroL    This  idea  is  strengthened,  if  not 
absolutely  confirmed,  by  a  recurrence  to  the  authority  under 
which  Nicholas  Jones'  property  was  sold.    The  words  of 
the  statute  5  Geo.  II,  ch.  7  are,  that  real  estates  in  the  plan- 
tations may,  for  the  satisfaction  of  debts,  be  seized,  extended, 
sold,  or  disposed  of,  in  like  manner  as  personal  estates.    If, 
then,  the  sale  was  a  complete  execution  of  the  sheriff's 
authority,  the  lessor  of  the  plaintiff  purchased  the  road  as  a 
part  of   the  estate  sold,  for  the    sheriff  testified  that  he 
sold,  and  meant  to  convey  to  him  all  the  estate  of  Nicholas 
Joues. 
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Ify  however,  the  sheriff's  authority  can  be  executed  by  deed 
only,  we  must  next  examine  whether  the  road  passed  by  the 
first  deed  ?  It  appeared  to  be  conceded,  that  had  the  road 
been  a  mere  easement,  it  would  have  well  passed,  by  the 
general  terms,  ways,  passages,  paths,  d&c.  It  is  at  least  ques- 
tionable, whether  any  thing  more  than  a  right  of  way  passed 
by  the  deed  of  Apthrop  to  Jones.  If  by  the  term  road, 
which  is  the  only  one  in  his  deed,  the  land  did  not  pass,  then 
he  certainly  would  take  a  right  of  way,  the  limits  of  which 
are  defined  by  courses  and  distances.  Whether  the  one  or 
the  other  passed  by  Apthrop's  deed,  will,  however,  be  im- 
material, if  it  can  be  shown,  that  the  road  was  an  appurtenant 
to  Jones'  farm. 

Appendants  are  by  prescription  ;  appurtenances  by  grant. 
(Co.  Lit.  121,  b.)  The  latter  also  may  arise  from  use.  If 
one  be  seised  of  black  acre  and  white  acre^  and  uses  a  way 
over  white  acre  from  black  acre  to  a  mill,  river,  <fcc.,  and 
grants  black  acre^  with  all  ways,  easements,  (fee.,,  the  grantee 
shall  have  the  same  conveniency  the  grantor  had.  (6  Mod. 
Staple  V.  Heydeuj  p.  1.) 

Nor  are  appurtenants,  necessarily,  of  an  incorporeal  na- 
ture, bui  things  corporeal  may  be  appurtenant.  If  one  has 
a  house  and  land,  and  conveys  water  to  the  house  by 
[*292]  *pipes  through  the  land,  and  afterwards  sells  the 
house  with  the  appurtenances  to  one,  and  the  land 
to  another,  the  conduit  and  the  pipes  pass  with  the  house, 
because  they  are  necessary,  and  ^no^i  appendant  thereto,  and 
he  shdl  have  liberty  by  law  to  dig  in  the  land  for  mending 
the  pipes,  or  making  them  anew,  as  the  case  may  require. 
(Cro.  J.  121 ;  Nicholas  v.  Chamberlain.)  Here  then  was 
a  grant  of  a  road  through  Striker's  farm  from  one  part  of 
Jones'  farm  to  another  part  of  the  same.  Its  only  use  was 
as  an  easement  to  that  farm,  and  from  the  authorities  adduc- 
ed, well  passed  with  it,  quasi  an  appurtenant. 

The  only  remaining  inquiry  is,  whether  the  road  passed 
by  the  second  deed  of  the  sheriff^  if  it  did  not  by  the  first. 
In  the  case  oi  Hervey  v.  Hervey,  (Barnad.  Ch.  Rep.  Ill,)  it 
was  resolved,  and  from  that  period  it  has  been  so  settled,  that 
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a  power  over  a  legal  estate,  defectively  executed  at  first,  may- 
be executed  over  again,  and  the  last  execution  shall  stand, 
the  first  being  a  nullity.  Here  then  was  a  defective  execu- 
tion, for  the  sheriflf  sold  all  the  estate  of  Nicholas  Jones, 
but  conveyed  a  part  only.  Nor  is  the  case  altered  by  the 
sheriflf 's  want  of  knowledge,  for  it  is  highly  probable  he  was, 
at  the  time  of  sale,  as  ignorant  of  the  bounds  of  the  farm, 
and  the  quantity  of  land  contained  within  them,  as  be  was 
of  the  road.  He  sold  the  whole  estate,  and  of  course  ought 
to  have  conveyed  the  whole. 

My  opinion,  therefore,  is  that  the  plaintiflfis  entitled  to  re- 
cover, and  that  the  defendant  take  nothing  by  his  motion. 

New  trial  granted. 


*GooLD  &  GooLD  against  SHAw.(a).        [*293] 

A  ihip  wm  insardd  from  New  York  to  the  East  Indies,  and  was  compelled  in 
in  cofnseqnence  of  a  storm,  to  put  into  Martinique  for  repairs,  and  the 
eargo,  consisting^  chiefly  of  claret  and  porter,  was  unladen,  and  though  un- 
damaged, it  was  sold,  because,  from  the  heat  of  the  climate,  and  exposure 
on  the  beach,  it  was  in  great  danger  of  spoiling,  and  the  voyage  was  there- 
upon broken  up.  The  vessel  might  have  been  repaired  for  leas  than  half 
her  value,  so  as  to  have  been  competent  to  prosecute  her  intended  voyage  ; 
and  was  so  repaired,  as  to  return  to  New  York.  It  was  held,  that  the  loss 
of  the  voyage,  in  consequence  of  the  necessity  of  selling  the  outward  cargo 
at  Martinique,  did  not  entitle  the  insured  to  recover  for  a  total  loss,  on  the 
policy  on  the  9hip.(b) 

The  rule  that  when  a  voyage  is  defeated,  the  insured  may  abandon  and  re . 
cover  for  a  total  loss,  is  a  sound  one,  when  applied  to  the  eubject  inauted. 
Per  Radeliff,  J. 

The  cases  of  Hamilton  v.  Mendez,  2  Burr.  1198 ;  Gom  v.  Withers,  2  Bunr. 
683  ;  Cazelet  v.  Barhe,  1  T.  R.  187  ;  and  Miller  v.  Fletcher,  Doug.  233 ; 
commented  on  by  Radcliff,  J.  and  Lewie,  J. 

The  doctrine  of  seaworthiness  imposes  on  the  insured,  a  knowledge  of  the 
condition  of  the  ship,  so  far  as  to  exempt  the  insurer  from  responsibility 
from  any  loss  arising  from  its  deficiency  or  defective  quality.  Per  Laming ^ 
Ch.  J. 

(s)  Affirmed  in  error,  infra  vol.  2  p.  442. 

(6)  S.  P.  Alexander  v.  Baltimore  Ine,  Co.  4  Craneh,370  ;  and  see  opinion 
of  Story,  J.  in  Bradlie  et  aU  v.  The  Maryland  Ins.  Co.  12  Peters,  401  ;  and 
see  Kulen  Kemp  v.  Vigne,  1  T.  R.  304. 

Vol.  I.  45 
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If  any  latent  defect  occaeipned  the  Ion  of  the  ship,  it  is  one  of  thoee  perila 

as^&inst  which  the  inaorer  haa  not  stipulated  to  indemnify  the  insured. 

Per  Lansing,  Ch.  J. 
If  a  ship  insored  for  a  particular  voyage  is  so  injured  as  to  detract  more  than 

one-half  from  its  value,  or  the  voyage  has  been  so  far  defeated  as  to  render 

it  an  object  not  worth  pursuing,  the  insured  may,  by  abandoning*  eonstitnta 

it  a  total  loss.    Per  Lansing,  Ch.  J.  and  Radcliff,  J. 
And  the  inquiry  resolves  itself  into  the  simple  question,  whether  the  ship  is 

capable  of  carrying  freight,  generally,  and  not  whether  she  carried  the 

particular  cargo  with   which   she  was  laden  in  safety.   Per  Lanringf 

Ch.J. 
It  is  a  strong  auxiliary  consideration  in  favor  of  granting  a  new  trialy  that 

the  thmg  in  controversy  is  of  great  value,  and  the  testimony  considerably 

nice  and  complex.    Per  Kent,  J- 

This  was  an  action  on  a  policy  of  insurance  on  the  ship 
Astrea,  from  New  York  to  certain  ports  in  the  East  Indies, 
with  liberty  to  touch  at  several  intermediate  places.  The 
plaintiffs  declared  for  a  total  loss  by  the  perils  of  the  sea. 
Plea  the  general  issue. 

The  cause  was  tried  before  Mr.  Justice  Raddiff^  at  the 
last  March  circuit,  in  the  city  of  New  York.  The  policy, 
the  plaintiff's  interest,  ihe  preliminary  proofs,  and  an  aban- 
donment of  the  ship  to  the  defendant  in  due  season,  after 
notice  of  the  loss,  were  admitted. 

It  appeared  in  evidence,  that  the  ship  sailed  from  New 
York,  on  the  voyage  insured,  on  the  7th  February,  1796, 
and,  about  the  13th  of  the  same  month,  was  overtaken  by  a 
violent  storm,  in  which  she  became  so  much  injured,  that 
she  was  obliged  to  seek  the  first  port,  and  put  into  Marti- 
nique, where  she  arrived  on  the  3d  day  of  March,  following. 
There  it  became  necessary  to  overhaul  her  cargo,  of  which 
the  greater  part,  in  value,  consisted  of  claret  and  porter. 
The  ship  was  found  to  be  considerably  injured,  but  the  cai^o 
remained  unhurt.  The  wine  and  porter  were  there  sold, 
because  from  the  heat  of  the  climate,  and  the  necessity  of 
exposing  them  to  the  sun,  and  of  rolling  them  over  a  hot 
beach,  these  articles  were  in  great  danger  of  perishing.  As 
they  coniposed  the  most  valuable  part  of  the  cargo,  the  ne- 
cessity of  selling  them,  occasioned  the  loss  of  the  voyage 
which,  for  that  reason,  was  given  up.    The  ship  was  suffi- 
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ciently  repaired  to  return  to  New  York,  and  might  have 
been  repaired  to  perform  the  voyage  intended,  at  an  expense 
of  less  than  half  her  value. 

Much  evidence  was  also  given,  on  both  sides,  on  the 
question,  whether  the  ship  was  seaworthy 'when  she  sailed 
on  the  voyage  insured.  This  evidence  is  not  detailed  here, 
as  the  question  depended  on  the  weight  of  evidence  merely. 
Without  involving  any  important  principle  in  the 
discussion,  *and  was  decided  by  the  jury  in  favor  of  [*294] 
the  plaintiffs,  and  their  verdict,  in  this  respect,  was 
considered  by  the  court  as  justified  by  the  evidence. 

•  The  principal  point  in  controversy  was  whether,  admit- 
ting the  ship  to  have  been  seaworthy,  the  plaintiffs,  under  the 
circumstances  of  the  case,  were  entitled  to  recover  for  a 
total  or  a  partial  loss  only. 

The  judge,  at  the  trial,  was  of  opinion,  that  the  situation 
of  the  cargo,  which  remained  entire,  could  not  affect  the 
policy  on  the  ship,  and  that  the  ship  being  in  a  condition 
to  be  repaired,  at  an  expense  less  than  half  her  value,  and 
in  a  capacity  to  perform  her  voyage,  it  was  not  a  case  in 
which  the  plaintiffs  had  a  right  to  abandon  and  claim  a 
total  loss,  and  that  they  ought  to  recover  for  a  partial  loss 
only.  The  jury,  nevertheless,  found  a  verdict  for  the  plain- 
tiffs, as  for  a  total  loss. 

A  motion  for  a  new  trial  was  made,  which  was  argued  by 
Troup  and  B.  Livingston^  for  the  plaintifis,  and  PeJidlS" 
ton  and  Riggs^  for  the  defendant. 

Radcliff,  J.  Notwithstanding  the  able  discussion  this 
case  has  received,  I  cannot  perceive  any  grounds  on  which 
to  change  the  opinion  that  I  entertained  at  the  trial  It  is 
expressly  stated,  that  the  injuries  received  by  the  ship,  might 
have  been  repaired  at  Martinique,  for  less  than  half  her 
value.  The  plaintiffs,  therefore,  cannot  recover  for  a  total 
loss,  on  the  principle  that  a  moiety  of  the  value  of  the  ship 
was  lost.  Their  claim  for  a  total  loss  must  depend  on  the 
question,  whether  the  defendant,  being  an  underwriter  on 
the  ship,  shall  be  affected  by  the  loss  of  the  cargo,  occasioned 
by  the  necessity  of  sale,  in  consequence  of  the  perishable 


S95  CASES  IN  TUfi  SUPREME  COURT. 

GooM  ▼.  Shaw. 

nature  of  the  articles,  aad  not  in  consequence  of  an  actual 
injury  sustained,  by  means  of  any  of  the  perils  insured 
against. 

In  general,  it  is  true,  that  the  subjects  of  insurance  are 
intimately  connected,  and  the  perils  attending  the  one  most 
commonly  affect  the  other.  The  sources  of  danger  are,  in 
most  instances,  the  lame,  and  the  policies  on  each  indis- 
criminately insure  against  the  same  risks.  But 
[*296]  although  •the  same  dangers  await  them,  they  are 
considered  as  distinct  and  independent  of  each  other, 
and  liable  to  different  results.  The  same  cause  or  occasion 
of  loss  may  affect  them  in  different  degrees,  and  entitle  the 
insured  on  each  to  a  different  measure  of  compensation,  os 
sometimes  to  recover  on  the  one  for  a  totals  and  on  the  other, 
for  a  partial  loss  only.  Thus  the  ship,  in  a  technical  sense, 
may  be  totally  lost,  and  the  freight  pro  ratoj  for  the  greater 
part  of  the  voyage  be  saved.  So  the  ship,  or  both  the 
ship  and  her  freight  may  be  lost,  and  the  cai^  saved,  by 
being  conveyed  without  delay,  in  another  ship,  to  the  port 
of  destination.  This  was  the  case  in  Plantamour  y.  Sta- 
plesj  (T.  R.  611,  n.  o^)  in  which  the  insured  on  the  cargo 
recovered  for  an  average  loss  only.  In  like  manner,  the 
freight  and  cargo,  or  either,  may  be  wholly  lost,  and  the  ship 
saved,  as  in  case  of  a  capture,  and  a  detention  of  the  cargo, 
and  the  immediate  release  of  the  ship  before  an  abandon- 
ment. 

These  instances  show,  that  although  liable  to  the  same 
perils,  the  consequences  to  each  subject  of  insurance,  maybe 
essentioUy  different.  It  is,  therefore,  necessary  in  every  case 
of  a  loss,  in  order  to  determine  the  insurer's  responsibility,  to 
inquire  to  what  extent  the  subject  insured  is  affected.  He  is 
liable  for  that,  and  no  more.  According  to  the  terms  of  the 
contract,  his  responsibility  can  extend  no  &rther.  It  was 
never  imagined  that  an  insurer  upon  either  ship,  freight,  or 
cargo,  could  be  held  liable  for  a  loss  sustained  by  the  subjects 
which  he  did  not  insure,  and  if  not  directly  liable,  I  think 
he  cannot  be  indirectly  affected  by  any  accident  that  attends 
them.    If  the  subject  insured  be  a  ship,  he  undertakes  that 


NEW  YORK,  APRIL,  1800.  296 

Goold  y.  Shaw. 

she  shall  be  in  a  condition  to  perform  the  voyage,  or  in  the 
words  of  Mr.  Justice  Buller,  he  insures  the  ship  for  the  voy- 
age. If  the  ship  be  disabled,  he  is  liable,  according  to  the 
circumstances,  for  a  total  or  a  partial  loss,  but  he  is  liable  in 
relation  to  the  ship  only,  and  he  cannot  be  affected  by  the 
state  of  the  cargo  which  he  did  not  insure.  On  these  prin- 
ciples, I  am  of  opinion,  that  the  plaintiffs  in  this  ac- 
tion are  not  entitled  to  recover  *for  a  total  loss.  The  [*296] 
ship  was  capable  of  being  repaired  at  a  reasonable 
expense,  and  within  a  reasonable  time,  and.  therefore,  in  a 
capacity  to  perform  the  voyage. 

Although  the  object  of  the  voyage  was  defeated,  it  was  not 
on  account  of  the  accidents  which  attended  the  ship,  and, 
therefore,  not  by  any  peril  assumed  by  the  defendant.  The 
rule  that  when  a  voyage  is  defeated,  the  insured  may  aban* 
don  and  recover  for  a  total  loss  is  a  sound  one,  when  applied 
to  the  subject  insured.  The  cases  which  have  been  cited,  1 
think  extend  no  farther. 

In- Hamilton  v.  MendeZj  (9  Burr.  1198,)  in  which  this 
rule  was  adopted,  the  insurance  was  on  ship  and  cargo,  and 
Lord  Mansfield,  in  delivering  the  opinion  of  the  court,  speaks 
indiscriminately  of  both  ;  it  wes  unnecessary  in  that  case,  to 
distinguish  between  thenii  for  the  loss  was  the  result  of  a 
capture  and  recapture,  and  the  circumstances  relative  to  the 
ship  and  cargo  were  in  all  respects  the  same. 

In  the  case  of  Cross  v.  WitherSj  (2  Burr.  683,)  there  were 
two  distinct  policies  on  ship  and  cargo,  and  the  injuries  to 
each  were  distinctly  considered. 

The  case  of  Cazelei  v.  Barbe,  (1  T.  R.  187,)  also  appears 
to  have  been  governed  by  the  same  distinction.  That  was 
an  insurance  on  the  ship  only,  and  the  question  was,  whether 
the  insured  could  recover  for  a  total  or  a  partial  loss.  The 
principles  on  which  that  case  was  considered,  and  the  deter- 
mination of  the  court  related  wholly  to  the  loss  sustained  by 
the  ship,  without  the  least  reference  to  the  cargo.  None  of  the 
other  cases  that  have  been  mentioned,  contradict  this  rule, 
and  although  the  question  does  not  appear  to  have  been  di- 
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rectly  decided,  I  think  the  reason  and  justice  of  the  case  are 
decisively  in  favor  of  the  defendant. 

But  in  the  present  instance,  it  has  been  contended  that  the 
underwriter  on  the  ship  shall  be  affected  not  only  by  an  in- 
jury to  the  cargo,  occasioned  by  the  accidents  which  attended 
the  ship,  but  shall  also  be  answerable  for  the  loss  of  the  voy- 
age resulting  from  the  perishable  nature  of  the  goods 
[•297]  which  remained  unhurt.  If  his  responsibility  can  'be 
carried  to  this  extent,  it  appears  to  me  that  a  new 
course  of  proceeding  ought  to  be  adopted  in  the  practice  of 
insuring.  If  the  underwriter  on  the  ship  can  be  affected  by 
the  nature  of  the  cargo,  he  ought  to  be  informed  with  respect 
10  its  quality,  and  it  ought  to  be  required  of  the  insured,  in 
every  instance,  to  disclose  to  him  the  particular  commodities 
to  be  laden  on  board  the  ship  to  be  insured.  It  would  cer- 
tainly be  material  to  the  risk,  and  affect  the  amount  of  the 
premium,  and  without  such  disclosure  the  policy  ought  to  be 
discharged.  So  in  the  case  of  articles  commonly  treated  as 
perishable,  it  would  be  necessary  that  the  underwriter  on  the 
ship  should  protect  himself  from  the  losses  usually  provided 
against,  by  the  memorandum  at  the  foot  of  cargo  policies  ; 
otherwise,  if  a  cargo  of  such  articles,  by  a  trifling  accident  to 
the  ship,  should  happen  to  perish,  the  insurer  on  the  ship, 
being  affected  by  the  state  of  the  cargo,  would  be  liable  for  a 
total  loss,  and  at  the  same  time,  the  insurer  upon  the  cargo 
itself,  might  not  be  liable  at  all.  Tet  a  memorandum  of  this 
kind  to  a  policy  on  the  ship  alone,  I  believe  was  never 
known.  Othei*  difficulties  of  a  similar  nature  may  be  easily 
conceived,  and  the  extent  of  them  cannot  be  foreseen.  They 
seem  to  show  that  the  doctrine  contended  for,  and  the  con* 
sequences  which  would  flow  from  it,  were  never  contem- 
plated by  the  parties  to  an  insurance.  As  far  as  I  can  trace 
those  consequences,  they  present  insuperable  obstacles  in 
almost  every  situation  of  the  parties,  and  I  can  adopt  no  rule 
more  simple  in  itself,  and  which  appears  to  me  more  agree- 
able to  the  intent  and  just  construction  of  the  contract,  than 
to  consider  the  losses  attending  the  different  subjects  of  in- 
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surance,  as  distinct  and  independent  of  each  other,  as  the  poli- 
cies themselves  are  distinct. 

I  am,  therefore,  of  opinion  in  the  present  case,  that  the 
ship  being  in  a  condition  to  be  repaired,  and  in  a  capacity  to 
perform  the  voyage,  the  plaintiffs  are  not  entitled  to  recover 
for  a  total,  but  for  a  partial  loss  only,  and  that  a  new  trial 
ought,  therefore,  to  be  awarded. 

*Lewis,  J.  Three  principal  questions  arise  in  [*298] 
this  cause. 

1.  Whether  the  ship  was  seaworthy. 

2.  Whether  she  was  disabled  from  pursuing  her  voyage, 
through  stress  of  weather. 

3.  Whether  the  sale  of  the  perishable  articles  at  Marti- 
nique, which  composed  nearly  two-thirds  in  value  of  her 
cargo,  was  a  consequence  of  the  injury  sustained  in  the  storm, 
and  a  sufficient  motive  for  abandoning  the  voyage. 

The  first  question  affects  the  right  of  recovery  generally. 
The  two  others  relate  to  the  amount  of  damages. 

The  first,  though  depending  on  professional  skill  and 
opinion,  is  nevertheless  a  simple  question  of  fact,  on  which 
the  jury  alone  were  competent  to  decide :  and  as  there  ap- 
pears to  have  been  considerable  testimony  on  both  sides,  which 
they  must  have  had  under  their  consideration,  and  upon 
which  they  must  have  made  up  an  opinion,  I  consider  the 
court  as  precluded^from  saying  that  they  ought  to  have  de- 
cided differently  from  what  they  have  done  on  this  point 

The  second  question  appears  to  be  in  the  same  situation. 
Burnet,  the  master  ship-wright  of  the  dock-yard  at  Port 
Royal,  testifies  that  the  ship  was  not  in  a  state  to  proceed  to 
the  East  Indies,  and  that  the  repairs  necessary  for  such  a 
voyage  could  not  have  been  effected  at  Martinique.  Palme- 
ter,  another  ship-wright  at  the  same  place,  testifies,  that  the 
expense  of  her  repairs  at  Martinique  would  have  exceeded 
her  value.  If  this  be  true,  then  the  verdict  for  a  total  loss  is 
right ;  because  her  whole  value  would  have  been  sunk  to 
the  owner.  It  is  true,  that  the  report  of  survey  states  that 
she  might  have  been  repaired  for  1200Z.  sterling;  but  it  does 
not  state  that  she  might  have  been  thus  repaired  for  an  East 
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India  voyage.  On  the  contrary,  it  could  not  have  been  made 
with  a  view  to  such  a  voyage,  as  the  master  had  determined 
to  sell  the,  cargo,  and  return  to  New  York,  previous 
[*299]  to  the  survey ;  and,  as  one  of  the  'witnesses  deposes, 
she  could  not  be  repaired  in  Martinique  for  such  a 
voyage. 

The  captain,  on  the  other  hand,  deposes,  that  he  thought 
the  ship  strong  enough,  after  she  was  refitted,  to  proceed  on 
a  voyage  to  India,  though  he  would  not  like  to  have  gone  in 
her,  without  new  sheathing  her  larboard  like  her  starboard 
side,  which  might  have  beeu  done  for  about  3000  dollars. 
It  may  be  said,  that  had  not  the  captain  sold  the  principal 
part  of  his  cargo  at  Martinique,  there  is  a  probability  that 
under  the  influence  of  his  own  opinion  of  the  strength  of 
the  ship,  he  would  have  prosecuted  bis  voyage.  But  it  is 
equally  probable,  that  as  a  prudent  man,  he  would  have  re- 
posed himself  on  the  opinion  of  the  ship-wrights  and  mer- 
chants ;  for,  had  he  proceeded,  and  the  ship  been  lost  from 
an  inability  to  resist  the  ordinary  perils  of  the  ocean,  there 
would  have  been  room  for  dissatisfaction,  on  the  part  of 
the  underwriters,  and  in  the  event  of  a  recovery,  their  loss 
would  have  been  enhanced.  Besides,  the  advanced  state  of 
the  season  might  have  been  a  sufficient  reason  for  not  pro- 
secuting the  voyage.  It  appears  from  the  letters  of  instruc- 
tion from  the  agents  of  Mr.  Dickson,  the  plaintiffs  in  this 
cause,  that  it  was  late  when  he  sailed ;  upwards  of  two 
months  were  occupied  by  the  repairs  she  received,  and  a 
further  repair  would  have  occasioned  a  much  longer  delay. 
Thus  it  ap})ears,  that  there  has  been  testimony  on  both  sides 
of  this  question  also,  and  as  it  was  a  mere  matter  of  fact,  it 
belonged  entirely  to  the  jury  to  decide  upon  it. 

The  verdict  for  a  total  loss  may,  however  have  been  foun- 
ded on  the  facts  stated  in  the  third  question ;  an  examina- 
tion of  it,  therefore,  also  becomes  necessary.  It  was  observed 
by  one  of  the  plaintiffs'  counsel,  that  the  verdict  being  gene- 
ral, and  it  not  appearing  on  what  particular  ground  it  is 
founded,  if  there  is  a  sufficient  one,  it  ought  to  be  supported. 
1  believe  this  a  good  general  rule,  and  if  the  second  question 
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Stated,  was  perfectly  free  from  doubt,  I  should  have 

no  hesitation,  as  to  its  •applicability  to  the  present    [•300] 

case.    But  this  is  not  precisely  the  fact. 

It  was  contended,  on  the  part  of  the  defendant,  that  the 
ship,  cargo,  and  freight,  being,  distinct  subjects  of  insurttnce, 
are  so  disconnected,  that  the  loss  or  injury  of  the  one  cannot 
affect  the  policies  on  the  others.  The  subject  of  this  pro- 
position is  certainly  true ;  but  the  predicate  is  as  certainly 
the  reverse.  There  are  cases  in  which  they  may  be  con- 
nected and  influence  each  other ;,  there  are  others  in  which 
it  is  imposible  to  disconnect  them.  Thus,  between  the 
goods  and  freight,  a  total  loss  of  the  former  annihilates  the 
latter.  A  jettison  of  the  former  creates  a  general  average  on 
the  whole.  As  between  the  ship  and  freight,  the  former 
being  arrested  in  her  iter,  the  latter  is  demandable  pro  rata 
only.  The  connection  material  to  the  decision  of  this  ques* 
tion,  is  that  between  the  goods  and  the  ship. 

It  was  asserted  by  one  of  the  counsel  for  the  defendant, 
Chat  no  case  is  to  be  found  in  which  the  loss  of  the  cargo  has 
affected  the  policy  on  the  ship.  This,  I  think,  is  a  mistake. 
According  to  my  understanding  of  the  cases  of  Ooss  v. 
Withers,  and  MUles  v.  Fletcher,  the  doctrine  is  expressly 
recognized  in  each  of  them. 

In  the  former  case,  although  there  were  two  actions  on  two 
policies,  one  on  the  ship,  the  other  on  the  cargo ;  the  two 
questions  submitted  to  the  consideration  of  the  court,  arose 
upon  the  former.  The  second  question  was  exclusively  so, 
because  it  related  solely  to  the  right  of  abandoning  the  ship* 
The  whole  argument  of  Lord  Mansfield  rests  upon  this  policy, 
with  the  exception  of  an  incidental  observation,  that  every 
thing  advanced  on  it,  held  stronger  in  the  case  of  the  other 
policy  with  regard  to  the  goods.  It  is  in  relation  to  the 
former  policy,  that  the  following  arguments  are  made  use  of 
"The  freight  (except  in  proportion  to  the  goods  saved)  was 
lost."  "  To  pursue  the  voyage  was  not  worth  the  freight." 
"  The  goods  saved  might  not  be  worth  the  freight  for  so 
much  of  the  voyage  as  they  had  gone,  when  ihey 
were  taken."    "  The  cargo  *from  its  nature,  must    [*301} 
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have  been  sold  where  it  was  brought  in."  These  cir- 
comstaDoes,  though  having  an  immediate  relation  to  the 
goods  and  freight^  are  held  so  to  affect  the  ship  also,  as  to 
constitute  a  right  to  abandon  her.  If  we  are  not  to  under- 
stand them  in  this  sense,  what  explanation  shall  we  give  of 
a  loss  of  voyage  constituting  a  right  to  abandon  the  ship  ? 
If  she  does  not  arrive  with  her  cargo,  at  her  port  of  discharge, 
she  sustains  a  diminution  at  least  of  her  freight,  which  is 
her  earnings.  If  the  goods  saved  are  insufficient  to  pay  her 
freight  pro  rata  itineriSf  her  security  for  it  is  lessened  in 
proportion  to  the  diminution  of  the  subject  of  her  lien. 

In  the  case  of  Milles  v.  Fletcher^  which  was  an  insurance 
on  the  ship  and  freight,  the  arguments  of  the  court  turn  prin- 
cipally on  the  situation  of  the  cargo ;  and  as  they  are  offered 
conjunctively  with  relation  to  both  subjects  of  insurance,  I 
can  see  no  authority  by  which  we  ought  to  consider  them 
distributively.  One  of  them  is  expressly  applied  to  the  ship, 
in  the  following  terms :  ^  As  to  the  ship,  it  was  certainly  bet- 
ter to  sell  her  than  to  bring  her  to  London."  Why  ?  One 
reason  is,  because,  <*she  had  no  cargo." 

I  have  viewed  this  subject  in  every  situation  in  which  I 
am  capable  of  placing  it,  and  can  imagine  but  one  case  in 
which  the  loss  of  cargo  does  not  affect  the  ship  ;  and  that 
is,  where  the  goods  arrive  specifically  at  the  port  of  dis- 
charge, though  injured  or  even  destroyed  ;  and  that  is  on 
the  principle,  that  neither  the  ship  nor  the  voyage  is  lost. 
She  sustains  no  injury,  either  immediate  or  by  direct  con- 
sequence, except  in  the  diminution  of  her  security  for  her 
freight,  which  is  but  a  remote  contingency,  as  a  cause  of 
real  loss,  and,  therefore,  insufficient,  perhaps,  per  se  to  war- 
rant an  abandonment. 

The  only  remaining  question  is,  whether  the  sale  of  the 
supposed  perishable  part  of  the  cargo  was  a  sufficient  reason 
for  abandoning  the  voyage  ?  Or  rather,  whether  the  loss  of 
the  voyage  was  a  consequence  of  a  peril  incurred  within  the 
policy  1  It  was  insisted,  on  the  part  of  the  defendant,  on 
the  authority  of  Joties  v.  Schmolly  (I  Term  Rep. 
[*302]     130,  n.)  that  it  *must  be  a  direct  and  immediate 
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consequence  of  the  peril  insnred  against,  and  not  a  remote 
one. 

In  Robertson  v.  Ewer^  (I  Term  Rep.  127,)  the  case  is  so 
cited  by  Mr.  Erskine,  and  Mr.  Parke  has  adopted  bis  pre- 
cise words ;  but  in  a  report  of  it,  in  a  note  to  the  case  last 
mentioned,  Lord  Mansfield  is  not  made  to  speak  in  such 
strong  terms.  He  only  says,  that  the  underwriter  is  not  an- 
swerable for  the  loss  or  price  of  market,  as  this  is  a  remote 
consequence,  and  not  within  any  peril  insured  against.  It  is 
true,  that  he  leaves  it  as  a  question  for  the  jury  to  determine 
what  slaves  fell  within  the  terms  of  the  policy,  it  being  an 
insurance  against  mutiny,  and  what  did  not.  I  do  not  con- 
sider this  case  as  of  much  authority.  It  was  at  nisi  prius^ 
and,  in  my  opinion,  contains  absurdities.  Thus  the  distinc- 
tion taken  by  his  lordship  between  the  efiect  of  mutiny,  and 
that  of  the  failure  of  mutiny,  as  if  the  favorable  or  unfavora- 
ble issue  of  the  thing  could  alter  its  nature :  Thus,  also,  the 
distinction  taken  between  the  slaves  who,  to  avoid  the  fire  of 
the  crew,  precipitated  themselves  down  the  gangway,  and 
thus  terminated  their  existence,  or  those  who,  from  the  same 
motives,  threw  themselves  into  the  ocean,  and  there  met  a 
similar  fate ;  and  that  the  underwriters  should  be  held  liable 
for  the  former  and  not  the  latier,  are  to  me  things  unintelli- 
gible. I  should  suppose  a  better  rule  to  be,  that  where  the 
loss  of  voyage  was  a  necessary  or  justifiable  consequence  of 
the  peril  incurred,  the  underwriter  should  be  liable,  other- 
wise not.  I  will  apply  this  rule  to  the  present  case.  The 
captain  had  an  implied  authority  from  all  the  parties  con- 
cerned, to  do  what  was  fit  and  right,  and  for  the  general 
benefit ;  and  each  must  abide  by  the  consequences.  On  his 
arrival  at  Martinique,  he  found  no  agent  to  whom  he  could 
apply  for  instructions.  Ue  did  what  he,  in  prudence,  ought 
to  do ;  he  applied  for  advice  from  merchants  on  the  spot.  He 
was  compelled  to  unload  his  cargo,  and  to  repair  his  ship. 
He  was  compelled  to  lay  it  on  the  hot  beach,  and  was  advis- 
ed that  the  wine  and  porter,  thus  exposed,  would  not 
bear  the  influence  of  a  tropical  sun ;  *and  that,  there-  [•SOS] 
fore,  he  ought,  in  prudence,  to  dispose  of  it.    He  fol- 
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lowed  their  advice,  and  is  thereby  deprived  of  the  principal 
part  of  his  cargo.  The  season,  too,  from  the  length  of  time 
he  had  been  delayed,  was  probably  lost.  The  object  of  the 
voyage  was  also  defeated.  For,  to  carry  money  to  India, 
instead  of  the  articles  originally  shipped,  might  not  be  equally 
lieneficial.  The  greater  part  of  the  freight  must  be  lost. 
Besides,  he  might  be  apprised  of  the  abandonment  of  the 
caigo,  and  then  surely  he  would  not  be  justified  in  carrying 
the  money,  which  belonged  to  the  underwriters,  to  India, 
without  their  consent.  Most  of  these  points  will  be  found  to 
have  entered  deeply  into  the  decision  of  the  court  in  MiUea 
V.  Fletcher.  Whether,  then,  firom  a  view  of  these  circum- 
stances, the  loss  of  the  voyage  was,  if  I  may  so  express  my- 
self, a  prudential  necessity,  consequent  to  the  injury  sustain- 
ed by  the  seas,  was  a  proper  subject  of  inquiry  for  the  jury. 
It  has  been  submitted  to  them ;  they  have  decided  it ;  and  I 
cannot  say  that  there  is  such  manifest  error  in  their  decision, 
as  would  warrant  my  assenting  to  set  it  aside. 

My  opinion,  therefore,  is,  that  the  defendant  ought  to  take 
nothing  by  his  motion. 

Benson,  J.  was  also  of  opinion,  that  the  voyage  was  defeat- 
ed, and  that  the  plaintijfs  were,  therefore,  entitled  to  recover 
as  for  a  total  loss. 

LA.N8ING,  Gh.  J.  A  motion  has  been  made  to  set  aside  the 
verdict  in  this  cause,  on  two  grounds. 

1.  Because  it  was  contrary  to  evidence,  as  to  the  seawor- 
thiness of  the  ship. 

2.  Because  the  plaintiffs  were  not  entitled  to  recover  as  for 
a  total  loss. 

The  doctrine  of  seaworthiness  imposes  on  the  insured,  a 
knowledge  of  the  condition  of  the  ship,  so  far  as  to  exempt 
the  insurer  from  responsibility  from  any  loss  arising  from  its 
deficiency  or  defective  quality. 

If  any  latent  defect  occasioned  the  loss  of  the  ship,  it  is  one 
of  those  perils  against  which  the  insurer  has  not  stipulated  to 

indemnify  the  insured. 
[*304]        *The  question,  then,  is,  whether  the  weight  of  tes- 
timony is  such,  that  the  impediment  of  the  voj^age, 
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in  this  instance,  was  owing  to  such  latent  defect,  so  as  to  in- 
duce the  court  to  say  that  the  verdict  is  against  evidence. 

From  the  testimony  of  Captain  Dodge,  it  appears  that  he 
examined  the  ship  minutely,  by  boring  her  timbers,  about 
eighteen  months  before  the  commencement  of  her  voyage, 
and  that  she  was  then  perfectly  sound. 

Thorn,  a  ship-carpenter,  employed  in  caulking  the  ship  be- 
fore her  departure  from  New  York,  and  after  her  return  to 
that  port,  in  examining  her,  pronounced  her  perfectly  sound, 
and  a  remaikably  strong  built  ship ;  and  from  both  examina- 
tions, he  concludes  she  was  seaworthy  when  she  sailed.  He 
afterwards  assisted  Rutgers  and  Miller,  the  wardens  of  the 
port,  in  examining  the  ship,  about  two  years  after  she  return- 
ed. They  all  agreed  that  she  was  a  remarkably  strong  and 
good  ship. 

William  Burns,  William  Bennett,  and  George  Parmeter, 
who  surveyed  the  ship  at  Martinique,  describe  the  defects 
they  discovered  on  such  survey  generally ;  that  about  a  dozen 
of  the  lodging  and  dagger  knees  were  rotten  and  decayed, 
and  two  or  three  of  her  beams  defective  ;  that  the  main*mast 
was  sprung,  and  part  of  the  copper  sheathing  off.  Bennet 
adds,  that  one  of  her  beams  was  broke,  and  they  all  are  of 
opinion,  that  the  ship  could  not  have  been  seaworthy  when 
she  left  New  York. 

Richard  Pack  wood,  the  sbip-wright  who  repaired  the  ship, 
testifies,  that  about  nine  of  the  dagger  knees  were  broken  and 
rotten ;  that  one  of  her  lower  deck  beams  was  rotten  at  the 
end  ;  that  one  carline  and  sleeper  had  fallen  from  the  deck ; 
that  theKopper  had  eaten  the  iron  bolts ;  and  that  the  star- 
board side  sheathing  and  copper  were  washed  away. 

William  Dodge,  the  captain,  in  his  deposition,  enters  into 
a  fuller  explanation  of  the  nature  of  the  defects.  He  de- 
scribes the  knees  as  a  little  defective  at  the  ends,  but  some 
were  broken  that  were  not  defective ;  that  the  new 
*oak  knees  were  not  quite  as  good  as  the  old  ones ;  [*305] 
that  it  did  not  appear  that  the  copper  had  corroded 
the  nails,  or  the  iron  rotted  the  plank ;  and  he  supposed  the 
ship  sufficiently  strong,  after  being  refitted,  to  proceed  to  India. 
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William  Smith,  the  mate,  testified  that  he  examined  the 
ship  before  she  left  New  York ;  that  she  appeared  to  him  to 
be  tight,  staunch  and  strong ;  that  one  of  the  beams,  which 
was  afterwards  found  to  be  defective,  was  somewhat  rotten  at 
one  end,  but  was  broke  in  a  sound  part  of  it ;  that  the  knees 
were  remarkably  well  bolted,  having  each  three  or  four 
bolts  in  the  sound  parts  of  them,  only  five  were  a  little  rotted 
at  the  ends,  and  that  he  believes  the  ship  was  seaworthy 
when  she  left  New  York,  and  capable  of  proceeding  to  the 
East  Indies,  if  she  had  not  met  with  the  violent  gale  in 
which  she  was  injured ;  and  that  the  sheathing,  he  thinks, 
was  good  before  the  storm,  but  some  of  the  nails  appeared 
corroded. 

There  is  no  doubt  that  the  vessel  was  exposed  for  many 
hours  to  a  violent  storm. 

There  are  other  witnesses,  whose  testimony  tends  to  sup- 
port the  different  sides  of  these  irreconcileable  opinions,  but 
enough  is  detailed  to  show  that  there  was  great  room  for  the 
jury  to  exercise  their  judgment  in  their  peculiar  province,  to 
discover  which  ought  to  preponderate ;  that  there  was  evi- 
dence on  both  sides,  and  that  the  preponderancy  is  not  so 
great  on  either,  as  to  induce  the  court  to  pronounce  that  this  is 
a  verdict  contrary  to  evidence,  or  even  the  weight  of  evidence. 

This  point  was  particularly  stated,  as  an  object  of  atten- 
tion to  the  jury,  and  as  they  have  passed  upon  it,  I  think,  if 
this  was  the  only  question,  it  ought  to  conclude  the  parties. 

The  second  ground  is,  that  the  plaintiffs  were  not  entitled 
to  recover  for  a  total  loss. 

I  understand  the  insurance,  as  it  was  stated  in  the  argu- 
ment, to  be  an  insurance  on  the  ship,  for  the  voyage ;  that 
if  the  ship  was  so  injured  as  to  detract  more  than 
[*306]  one  *half  from  its  value,  or  the  voyage  had  been  so 
far  defeated  as  to  render  it  an  object  not  worth  pur- 
suing, the  insured  might,  by  abandoning,  have  constituted  it 
a  total  loss.  (Park.  164.) 

The  ship  appears  to.  have  been  valued  at  25^000  dollars. 
The  amount  of  the  repairs  was  4199  dollars  ;  and  if  the 
sheathing  which  remained  on  her  had  been  taken  off,  it 
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appears  that  the  whole  would  not  have  exceeded  7199 
dollars. 

The  ship,  therefore,  unconnected  with  the  circumstance  in 
which  the  cargo  was  placed,  was  not  so  much  injured  as  to 
constitute  a  case  authorizing  an  abandonment.  The  actual 
expenditures  wdre  less  than  one-fifth  of  her  estimated  value, 
and  adding  the  repairs  which  were  supposed  necessary,  but 
which  in  the  result  appeared  not  to  have  been  so,  they  would 
not  have  amounted  to  one-third. 

The  time  necessarily  employed  in  refitting  the  ship,  does 
not  appear.  She  arrived  at  Martinique,  on  the  3d  of  Mareh, 
and  William  Parsons  declares  that  she  left  it  about  the  month 
of  June ;  but  whether  all  the  intermediate  time  was  neces- 
sarily  spent  in  repairing,  or  what  influence  her  detention 
could  have  had  on  her  voyage,  is  totally  left  out  of  the  case* 

The  point,  that  *the  ship  was  not  capable  of  proceeding  to 
India  after  she  was  repaired,  appears  not  to  have  been  much 
insisted  on  in  the  argument ;  but  it  was  said,  that  the  arti- 
cles, the  proceeds  of  which  were  to  furnish  freight  upon  her 
return,  were  parted  with,  from  an  apprehension  that  they 
would  be  spoiled  by  their  exposure  to  the  heat  of  the  sun 
on  the  beach. 

The  insurance  in  this  instance  is  not  on  the  cargo,  but  on 
'  the  ship ;  and,  as  in  cases  of  insurance  of  goods,  the  speeu- 
lation  of  the  merchant  is  not  attended  to,  so  in  this  case,  in 
my  opinion,  the  profit  of  the  voyage  is  not  in  question,  as 
connected  with  its  ulterior  object,  the  safe  progress  of  the 
ship  to  the  port  of  its  destination.  The  inquiry  resolves 
itself  into  the  simple  question,  whether  she  was  capa- 
ble of  earning  freight  generally,  and  not  ^whether  [*307] 
she  carried  the  particular  cargo  with  which  she  was 
laden,  in  safety. 

To  exemplify  this  doctrine,  I  will  state  a  case : 

Suppose  the  ship  had  sprung  a  leak,  the  day  after  she  left 
New  York,  which,  though  it  spoiled  her  cargo  to  all  useful 
purposes,  might  have  been  repaired  at  a  trifling  expense,  and 
without  loss  of  time.  Here  the  leak  not  detracting  from  the 
ship  one-half  its  value,  nor  destroying  its  capacity  to  earn 
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freight,  could  not  authorize  the  abandonment  of  the  ship,  and 
yet  the  funds  destined  to  produce  the  freight  would  be  com- 
pletely destroyed. 

A  contrary  doctrine  would  make  the  insurer  responsible 
not  only  for  the  safety  of  the  ship,  but  the  preservation  of 
the  cargo. 

If,  however,  the  intimate  connection,  whfch  is  contended, 
on  the  part  of  the  plaintiffs,  to  subsist  between  the  ship  and 
cargo,  actually  existed,  it  could  not  better  their  situation,  for 
the  sale  of  the  cargo  was  merely  dictated  by  an  apprehension 
of  loss,  and  the  captain  declares,  that  before  he  had  taken 
measures  to  ascertain  the  extent  of  the  injury  the  ship  had 
received,  he  had  resolved  to  convert  the  claret  ^nd  porter  into 
cash,  by  the  advice  of  his  friends,  and  under  the  influeuce  of 
this  apprehension. 

It  was  a  matter  of  no  consequence  to  the  insurer,  if  the 
claret  and  porter  were  preserved  in  substance,  that  their  in- 
herent tendency  to  spoil  had  rendered  them  of  no  value. 
Perils  of  the  sea  were  only  insured  against,  and  if  they  were 
not  injured  by  some  of  these,  whether  the  claret  and  porter 
commanded,  at  the  port  of  delivery,  or  at  any  intermediate 
port,  prices  equal  to  those  of  the  best  quality  of  such  articles, 
or  a  sum  not  more  than  the  value  of  the  casks  in  which  they 
were  contained,  was  immaterial  to  the  insurer.  He  had  only 
stipulated  that  the  ship  should,  notwithstanding  the  perils 
insured  against,  be  in  a  capacity  to  eurn  a  reasonable  freight 
for  the  voyage,  and  not  that  the  goods  should  remain  in  per- 
fect preservation. 
[♦308]  •There  is  no  point  of  view  in  which  I  have  been 
able  to  place  this  subject,  which  wouW,  in  my  opi- 
nion, justify  a  verdict  as  for  a  total  loss.  I  am,  therefore,  for 
setting  aside  the  verdict  on  this  ground. 

Another  ground  was  mentioned  in  the  argument ;  that  the 
jury  had  sealed  their  verdict,  and  separated  before  it  was  de- 
livered to  a  judge,  or  given  in  court.  This  practice  has  been 
for  some  time  established,  for  the  sake  of  convenience.  The 
delivery  to  the  judge  does  not  afford  the  parties  any  addi- 
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tional  security ;  for  after  it  has  been  sealed,  they  may  take  it 
into  court. 

I  am  inclined  to  consider  the  objection  as  of  no  weight,  but 
it  is  not  necessary  for  me  to  give  any  opinion  on  the  pointi 
as  the  second  reason  for  a  new  trial  is,  in  my  opinion,  deci- 
sive. 

Kent,  J.  Having  formerly  been  concerned  as  counsel  in 
the  cause,  it  was  not  my  intention  to  have  expressed  any  opi- 
nion on  the  questions  which  have  been  argued  ;  but  as  the 
other  judges  are  equally  divided  in  their  opinions,  I  think  it 
proper,  in  order  that  there  may  be  a  new  trial  on  the  merits, 
and  that  the  parties  may  have  an  opportunity,  by  a  bill  of 
exceptions,  or  a  special  verdict,  to  spread  the  case  on  the  re- 
cord, and  carry  it  up  by  a  writ  of  error,  to  be  decided  in  the 
court  of  the  last  resort,  briefly  to  state  my  opinion  on  the 
case. 

The  question  of  seaworthiness  was  fairly  submitted  to  the 
jury,  and  two  verdicts  having  already  been  given  on  that 
point,  and  there  being  a  variety  of  testimony,  and  some  of  it 
contradictory,  I  think  the  verdict  ought  not  to  be  disturbed 
on  that  ground. 

but  the  weight  of  evidence  is,  that  the  ship  was  not  so  in- 
jured as  to  be  worth  less  than  half  of  her  value.  It  appears 
that  she  might  have  been  repaired  for  one-fifth  of  her  value, 
and  that  she  was  actually  repaired  and  returned  from  Mar- 
tinique to  New  York.  The  sale  of  the  liquor,  admitting  the 
sale  to  have  been  a  direct  and  necessary  consequence  of  one 
of  the  perils  in  the  poticy,  ought  not  to  be  considered 
as  defeating  the  voyage.  The  'liquors  constituted  [*309] 
only  a  small  freight,  for  a  ship  of  400  tons,  and  a 
principal  object  of  the  voyage  must  have  been  the  home- 
ward freight  from  the  East  Indies. 

Here  then  did  not  exist  a  case  authorizing  an  abandon- 
ment. Neither  the  subject  insured,  nor  the  voyage  was  lost. 
And  indeed,  I  think  it  is  a  question  (though  not  necessary 
now  to  be  discussed  and  decided,)  whether  on  a  policy  on 
a  ship,  the  insured  can  abandon  while  the  ship  is  safe,  in 
consequence  of  the  loss  of  cargo,  and  whether  the  true  rule 
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of  law  be  not,  that  the  subject  insured  must  be  either  ac- 
tually lost  or  so  injured,  as  thereby  to  occasion  a  loss  of  the 
voyage,  before  it  'Can  be  abandoned.  (See  Pole  v.  Fitzger- 
ald, Willes'  Rep.  647.)  But  as  I  observed,  it  is  not  necessary, 
and  therefore,  I  give  no  opinion  on  this  point.  It  is  suffi- 
cient to  say,  that  here  does  not  appear  to  exist  a  case  con- 
stituting a  total  loss,  and  that  the  plaintiff  is  entitled  only  to 
an  average  loss. 

It  may  further  be  observed,  as  a  strmig  auxiliary  conside- 
ration in  favor  of  granting  a  new  trialj  that  the  thing  in  con* 
troversy  is  of  great  value,  and  the  testimony  considerably 
nice  and  complex. 

I  am  accordingly  of  opinion,  that  the  verdict  should  be 
set  aside,  and  a  new  trial  granted,  an  the  payment  of  costs. 

Rule  granted  accordingly.(a) 


[•310]    *Delavigne  mgainst  The  United  iNstiRANXE 
Company. 

Where  a  policy  becomea  void,  by  a  failure  of  tbe  warranty,  the  inaHred  is  en- 
titled to  a  return  of  the  premium,  if  there  be  no  actual  fraud. 

This  was  an  action  for  moziey  had  and  received,  brought 
to  recover  back  the  premium  which  had  been  paid  by  the 
plaintiff  to  the  defendants,  for  insuring  the  brig  Noi^  and 
her  cargo,  from  St.  Thomas  to  New  York. 

The  cause  was  tried  before  Mr.  Justice  Raddiff,  on  the 
20th  day  of  November,  1799,  at  a  circuit  court  held  in  the 
city  of  New  York. 

The  jury  found  a  verdict  for  the  plaintiff  for  1460  dollars 

(a)  The  cause  was  again  brought  to  trial,  when  a  special  verdict  was 
found,  containing,  in  substance,  the  facts  as  above  stated.  A  jttdgment  was 
given  for  the  plaintifis  in  this  court,  for  a  partial  loss,  upon  which  a  writ  of 
error  was  brought,  and,  after  argument,  the  court  of  errors,  in  February,  1801, 
affirmed  the  judgment  ef  this  court  as  above  delivered  by  Lansing,  Ch.  J. 
HadcUff,  J.  and  Kwt^  J, 
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and  64  cents,  subject  to  the  opinion  of  the  court  on  the  fol- 
lowing case : 

On  the  13th  of  December,  1798,  the  defendants  insured 
for  the  plaintiff,  the  brig  Norge  and  her  cargo,  by  two  separate 
policies,  at  a  premium  of  17^  p^  cent,  from  St.  Thomas  to 
New  York.  The  vessel  was  described  as  the  *'  Danish  brig 
called  the  Norge,"  but  there  were  no  other  words  importing 
any  warranty. 

In  the  policy  on  the  cargo  there  was  a  written  warranty 
in  these  words :  "  Warranted  the  prq)erty  of  Casimire  Dela- 
vigne,  a  citizen  of  the  Unitft  States."  The  Norge  was 
captured  during  her  voyage,  and  the  vessel  and  cargo  were 
condemned  in  the  admiralty  court  at  New  Providence,  as 
being  "French  properly."  The  plaintiff  insisting  that  the 
cargo  was  his  property,  and  the  vessel  the  property  of  Joseph 
Gilbert,  a  naturalized  Danish  burgher,  resident  in  the 
island  of  St.  Thomas,  and  claiming  a  total  loss  on  each  of 
the  policies,  the  parties  thereupon  submitted  the  liability  of 
the  defendants  to  pay  the  sums  assured,  to  three  arbitra- 
tors, who,  on  the  27th  of  January,  1799,  made  the  following 
award : 

"  Having  duly  examined  and  considered  the  case  of  the 
the  brig  Norge  and  her  cargo,  submitted  to  our  decision, 
and  the  evidence  and  arguments  produced  by  the  parties, 
we  are  of  opinion,  that  the  assured  are  not  entitled 
to  'recover  against  the  assurers  for  the  said  brig  ['*'3ll] 
and  cargo ;  because, 

"  1.  By  the  English  books  of  law  it  is  a  settled  principle, 
that  when  the  precise  point  at  issue  between  the  parties  has 
been  decided  by  a  foreign  court,  and  the  grounds  of  that  de« 
cision  are  manifest,  it  is  conclusive  and  binding,  which  prin- 
ciple, we  understand,  has  been  recognized  and  adopted  as 
law  in  the  supreme  court  of  judicature  of  this  state,  (see  ante, 
p.  16,)  and  the  vice  admiralty  court  of  New  Providence  did 
expressly  decree  the  brig  Norge  and  her  cargo  to  be  French 
property,  and,  therefore,  not  the  property  warranted  in  the 
policies  of  insurance. 

"  2.  Admitting  the  sentence  of  a  foreign  court  not  to  be 
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binding  in  the  courts  of  this  country,  yet  the  evidence  pro- 
duced on  the  trial  before  the  admiralty  court,  particularly  the 
instructions  of  Joseph  Gilbert  to  the  captain,  and  the  contra- 
dictory swearing  of  the  captain  himself,  afford  such  circum- 
stances of  doubt,  as  do  not  permit  us  to  say  that  the  decision 
of  the  court  was  inconsistent  and  contradictory,  or  so  mani- 
fesily  against  law  and  justice  on  the  face  of  it,  as  that  it  ought 
to  be  disregarded ;  we,  therefore,  determine,  that  the  insured 
ought  not  to  recover  against  the  said  United  Insurance  Com- 
pany, for  the  total  loss  of  the  said  brig  and  cargo,  and  that 
the  policies  thereupon  be  cancelled." 

The  policies  were  cancelled  accordingly. 

Among  the  proofs  exhibited  by  the  plaintiff  to  the  arbitra- 
tors, was  the  affidavit  of  James  La  Rue,  one  of*  Iris  clerks, 
who  swore  positively  that  the  cargo  belonged  to  the  plaintiff. 
Nothing  was  said  by  either  party  to  the  arbitrators  respect- 
ing the  return  of  premium,  which  had  been  actually  paid  by 
the  plaintiff;  nor  was  that  question  either  considered  by,  or 
submitted  to  them. 

The  plaintiff  was  admitted  to  be  a  naturalized  citizen  of 
the  United  States. 

It  was  agreed  that  the  court  might  draw  such  inferences 
as  to  facts,  as  a  jury  might  draw ;  and,  if  the  court,  under  all 
the  circumstances  of  the  case,  should  be  of  opinion 
[*312]  *that  the  plaintiff  was  entitled  to  a  return  of  premi- 
um, the  verdict  was  to  stand,  and  a  judgment  to  be 
entered  accordingly :  if  not,  then  judgment  was  to  be  enter- 
ed for  the  defendants,  with  costs. 

B.  Livingston,  for  the  plaintiff. 

TVoup,  for  the  defendant. 

Lewis,  3.  delivered  the  opinion  of  the  court.  It  was  ad- 
mitted as  n  general  principle,  that  where  the  policy  never  at- 
taches, but  is  void  ub  initio,  that  the  premium  must  be  re- 
turned, because  the  contract  is  without  consideration,  and  the 
insurer  ought  not  to  retain  the  premium  where  no  risk  has 
been  run.  But  it  was  insisted  that  here  was  a  fraud  on  the 
insurer,  which  enhanced  the  risk,  and  that,  therefore,  the 
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plaintiff  ought  not  to  be  allowed  to  maintain  an  action  for  a 
return  of  premium. 

If  the  defendants  had  sought  relief  in  a  court  of  equity 
against  the  policy,  on  the  ground  of  fraud,  they  would  have 
been  obliged,  according  to  the  course  of  that  court,  to  have 
refunded  the  premium,  before  any  aid  would  have  been  af- 
forded them.  Whether  in  a  suit  on  the  policy  in  this  court, 
they  would  not  have  been  held  to  do  the  same,  and  to  bring 
the  money  into  court,  it  is  not  necessary  now  to  decide.  As 
no  risk  was  run,  the  plaintiff  will  be  clearly  entitled  to  a  re- 
turn of  the  premium,  unless  some  positive  bar  can  be  shown. 
It  has  been  agreed  by  the  parties,  that  the  court  may  make 
such  inferences  as  to  facts  as  might  be  drawn  by  a  jury.  If, 
therefore,  we  do  not  find  sufficient  grounds  for  an  inference 
of  fraud,  it  will  be  unnecessary  to  consider  the  propriety  of 
some  late  decisions  of  the  English  courts,  that  actual  and 
gross  fraud  will  defeat  the  right  to  a  return  of  premium.  In 
the  present  case  no  positive  or  direct  fraud  appears.  In  the 
policy  on  the  vessel,  she  is  described  as  Danish,  and  there  is 
no  one  circumstance  from  which  we  can  infer  that  the  plain- 
tiff knew  her  to  be  otherwise..  The  vice-admiralty  court 
founded  its  sentence  of  condemnation  on  the  circumstance  of 
the  bill  of  sale  made  by  Gilbert  to  Michel,  in  a  foreign 
country,  which  we  cannot  presume  was  known  •to  [*313] 
the  plaintiff.  There  is  no  pretence  that  Gilbert  was 
not  a  Dane.  As  to  the  policy  on  the  ship,  there  cannot  be 
the  least  doubt,  but  that  the  plaintiff  is  entitled  to  a  return  of 
the  premium.  As  to  the  warranty  in  the  policy  on  the  cargo, 
there  may  be  some  room  for  doubt,  but  from  a  consideration 
of  all  the  facts,  we  are  not  authorized  to  conclude  that  the 
plaintiff  knew  that  the  warranty  was  false.  It  is  not  easy  to 
imagine  any  motive  of  fraud.  The  plaintiff  had  every  thing 
to  lose,  and  nothing  to  gain  by  practising  it.  At  most  it  is 
a  bare  constructive  fraud.  We  are,  therefore,  clearly  of  opin- 
ion, that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff.(a) 

(a)  This  caae  is  an  illustration  of  the  familiar  principle  that  where  the  insu- 
ranee  is  void  ab  initio,  or  the  risk  has  not  been  commenced,  the  insured  is  entitled 
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to  a  return  of  the  premiam  where  the  case  ii  free  from  fraud  on  the  part  of  the 
awured  or  bis  agent.  The  warranty  being  in  the  nature  of  a  condition  prece- 
dent required  a  strict  performance  to  entitle  the  party  to  bis  right  of  action, 
and  a  breach  of  it  avoided  the  contract  ab  initio.  Colby  y.  Hunter,  M.  &>  M< 
81 ;  3  C.  &  P.  7.  Ihtguet  t.  Rkinelander,  infra,  360.  Murray  ▼.  United 
In9»  Co.  infra,  vol.  2,  p.  168.  Jaekoan  y.  New  York  Ina,  Co.  id.  191.  And 
Elber$  t.  UniUd  In*.  Co.  16  Johns.  R.  128.  See  also  Uendricko  t.  Tk€ 
Commercial  Ins.  Co.  8  Johns.  R.  1.  The  general  rule  is  asserted  in  the 
following  cases.  Tyne  ▼.  Fletcher,  Cowp.  666.  2  Phili.  on  Ins.  526,  537. 
Stevenoon  y.  Snow,  3  Burr.  1240.  Lorraine  r,  Tomlinoon,  Doug.  585.  8 
Term.  R.  156,  arg.  Vorce  y.  Brwe,  12  East,  225.  Vide  etiam,  Mhuih  y. 
Tkampmu,  11  East,  428.  Hentig  y.  Stanifortkt  5  M.  d&  S.  122.  Frioe  y. 
ParJbtnson,  4  Taunt.  640.  Rohinson  y.  United  In$.  Co.  iufra,  yol.  2,  250. 
Holmee  y.  The  Same,  id.  329.  Forbef  y.  Church,  3  id.  159.  Steinhach  v. 
Rhinelander,  id.  269.  Cfratee  y.  Marine  Ine.  Co.  2  Caines*  R.  339.  Murray 
y.  Columbian  InM.  Co.  4  Johna  R.  443.  Vredenberg  y.  Grade,  4  id.  444,  n.  (a) 
Riehardo  y.  Marine  Ine.  Co.  3  id.  307.  Taylor  y.  Sumner,  4  Mass.  R.  56. 
Donath  y.  Ins.  Co.  of  N.  America,  4  Dallas.  R.  463.  Per  Tilghman,  J.  471. 
Seriba  v.  The  Same,  2  Wash.  C.  C.  R.  107  If,  however,  the  insured  or  his 
agent  commit  a  fraud  upon  the  underwriter  in  relation  to  the  insurance,  the 
latter  shall  retain  the  premium,  as,  if  by  deception  and  false  pretences,  the 
latter  is  induced  to  undertake  a  risk,  which  if  the  truth  had  been  disclosed,  he 
would  either  not  have  taken  at  all,  or  have  taken  on  different  terms,  it  is  such 
a  fraud  as  will  defeat  his  right  to  maintain  an  action  for  a  return  of  the  pre- 
mium. Schwartz  y.  United  Statee  InM.  Co.  3  Wash.  C.  C.  R.  170.  Hinuly 
y.  South  Car.  Ine.  Co.  1  M.  Con.  Rep.  154.  Hoyt  y.  Oilman,  8  Mass.  R.  336. 
7yi«f  y.  Home,  1  Park.  Ins.  329.  Chapman  y.  Kennet,  1  Park.  Ins.  329. 
S.  C.  nom.  Chapman  y.  Fraxer,  2  Mamh.  Ins.  661.  Frauds  in  contracts  of  insu- 
rances have  not  as  yet  had  any  punishment  afiized  to  them  by  the  laws  of 
England,  Park,  on  Ids.  330  ;  or  of  this  state.  But  by  several  of  the  foreign 
ordinances  the  punishment  of  fraud  in  matters  of  insurance  is  exceedingly 
severe.  By  those  of  Amsterdam  it  is  declared  "  that  as  contracts  of  insurance 
are  ooatraots  of  good  faith  wherein  no  ftand  or  deceit  ought  to  take  place,  in 
case  it  be  found  that  the  insured  or  insurers,  captains, shipping  pilots  or  othem 
used  fraud,  deceit  or  craft  they  shall  not  only  forfeit  by  their  deceit  and  craft, 
but  shall  also  be  liable  to  the  loss  and  damage  occasioned  thereby,  and  be  corpo- 
rally punished  for  a  terror  and  example  to  others,  even  with  death  as  pirates 
and  manifest  thieves  if  it  be  found  that  they  have  used  notorious  malversation 
or  craft"  The  ordinances  of  Middleberg  contain  a  provision  exactly  in  tfaa 
stme  words.  At  Stockholm  also,  it  has  been  declared  that  such  an  oftnder, 
besides  restitution  to  the  party  injured  shall,  according  to  the  circumstances  of 
^very  particular  afiair,  be  punished  in  his  estate,  honor  and  life.  3  Steph.  N. 
P.  2184,  n.  (98.) 
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The  insared  are  not  bound  to  abandon  in  cate  of  an  accident,  but  may  wait 

the  final  eyent,  and  reooyer  aecordinglyi^  for  a  total  or  a  partial  loai,  at  the 

oaae  may  be. 
It  is  rafficient  if  there  be  a  loss  continaing  to  the  time  when  the  abandonment 

is  made.  ^ 

If  a  policy  be  aasigned  by  the  insared  to  a  third  person,  before  the  yeaset 

sails  on  her  yoyage,  it  is  net  necessary  that  the  insurer  should  haye  notice 

of  the  assignment. 
Where  a  yeesel  stayed  in  port  eIx  months  after  the  date  of  the  policy,  it  was 

held  not  to  be  a  deyiation,  it  not  being  fraudulent,  or  yarying  the  risk. 
The  dais  of  a  policy  is  not  conclusiye  eyidence  of  the  time  of  its  actual  sub- 

aeription. 

This  was  an  action  on  a  policy  of  insurance,  on  the  ship 
Grand  Turk,  from  New  York  to  any  port  or  ports  in  the 
East  Indies,  and  back  to  New  York.  The  policy  was  dated 
the  6th  of  May,  1796. 

The  cause  was  tried  before  Mr.  Justice  Radcliffy  at  the 
sittings  in  New  York,  on  the  14th  November,  1799,  when 
the  jury  found  a  verdict  for  the  plaintiff,  subject  to  the  opin- 
ion of  the  court  on  a  case  made,  with  hberty  to  either  party 
to  turn  the  same  into  a  special  verdict. 

The  following  are  the  material  facts  in  the  case: 

The  vessel  was  captured  on  the  26th  December,  1796,  on 
her  return  to  New  York,  and  carried  into  St.  Kitts.  The 
plaintiff  was  on  board  at  the  time  of  her  capture.  The 
policy  was  assigned  and  delivered  on  the  6th  of  November, 
1796,  (which  was  previous  to  her  sailing  on  her 
•intended  voyage)  to  Lewis  H.  Guerlain,  who  then  [•314] 
resided  in  the  city  of  New  York,  and  has  continued 
to  reside  there  ever  si  nee,  of  which  assignment  the  under- 
writers had  no  notice. 

Both  Earl  and  Lewis  H.  Guerlain  were,  at  the  time  of  the 
insurance,  naturalized  citizens  of  the  United  States,  the  for- 
mer having  been  a  subject  of  England,  and  the  latter  a  subject 
of  France. 

On  the  16th  of  February,  1797,  there  was  published  in 
the  gazettes,  printed  in  New  York,  an  account  that  the  Grand 
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Turk  had  been  captured  by  a  British  ship  of  war,  and  carried 
into  Dominico,  where,  after  an  examination,  she  was  dischar- 
ged ;  that  she  had  sailed  from  Dominico,  and  had  been  again 
captured  by  a  British  ship  of  war,  and  carried  into  St.  Kitts. 

The  captain  of  the  Grand  Turk^arrived  in  the  city  of  New 
York,  in  the  month  of  April,  1797,  and  some  time  after  his 
arrival,  (less  than  one  month)  Guerlain  sent  his  clerk  to  the 
captain  for  information  with  respect  to  the  vessel,  who  de- 
livered to  the  clerk  his  protest,  and  at  the  same  time  observed, 
that  the  plaintiff  being  in  the  West  Indies,  and  having  attended 
particularly  to  this  business,  he  could  give  no  information. 

On  the  11th  of  February,  1797,  sentence  of  condemna- 
tion on  the  vessel  and  cargo  was  pronounced  in  the  words  fol- 
lowing, viz. 

''  That  the  said  ship  Grand  Turk,  her  tackle,  apparel  and 
furniture,  together  with  the  guns,  ammunition  and  stores,  and 
also  six  casks  of  indigo  and  eight  bales,  all  marked  S.  M.  & 
Co.  laden  and  seized  on  board  the  said  ship,  be  condemned 
as  lawful  jirize  to  the  captors,  as  being  the  property  of  the 
enemies  of  the  crown  of  Great  Britain,  or  otherwise  subject 
and  liable  to  confiscation,  to  be  forthwith  delivered  to  the 
captors,  their  agent  or  agents ;  that  the  registar  do  with  all 
speed  take  an  account  of  all  the  contraband  articles  contain- 
ed in  the  invoice  of  the  said  ship's  outward  bound  cargo  from 
New  York,  and  report  the  amount  thereof  to  this 
[*315]  court ;  that  the  return  *cargo,  or  such  part  of  the 
goods,  wares  and  merchandizes  laden  and  seized  on 
board  the  said  ship  Grand  Turk,  and  which  are  marked  with 
the  initials  of  the  said  claimant,  viz.  I.  E.  be  afterwards  sold 
by  the  agent  or  agents  for  the  captors,  and  that  in  the  pro- 
portion which  the  contraband  articles,  composing  part  of  the 
said  outward  cargo,  bear  in  value  to  the  other  articles  or  other 
lawful  goods  composing  such  outward  cargo,  by  the  invoice 
of  the  whole  thereof,  the  nett  proceeds  arising  from  the  sale 
of  the  said  return  cargo,  or  that  part  thereof  which  is  mark- 
ed with  the  initials  I.  E.  be  divided  in  the  same  proportion 
between  the  captors  and  claimant ;  and  that  such  proportion 
which  is  so  adjudged  to  the  captors,  to  be  also  condemned  as 
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lawful  prize  to  the  said  captors,  as  the  enemies  of  his  Britan- 
nic Majesty,  or  otherwise  subject  and  liable  to  confiscation. 
And  that  such  proportion  which  is  directed  to  be  restored  to 
the  claimant,  be,  and  the  same  is  hereby  acquitted.  And  his 
worship  the  judge  was  further  pleased  to  pronounce,  adjudge 
and  decree,  that  all  the  goods,  wares  and  merchandizes,  laden 
and  seized  on  board  the  said  ship  Grand  Turk,  marked  with 
the  initials  Y.  S.  and  consisting  of  45  bales  of  cotton,  42  bags 
of  coffee,  I  box  of  nutmegs,  and  72  bales  of  eotton,  be  acquit^ 
ted  and  restored  to  the  said  claimant,  for  the  benefit  of  the 
owners  thereof,  as  being  the  property  of  neutrals ;  that  the 
wages  of  the  master,  physician,  officers  and  seamen,  be  a 
charge  upon  the  said  ship  and  her  freight,  and  that  the  ques- 
tion of  costs  be  reseryed  for  farther  consideration." 

On  the  12th  of  May,  (being  the  day  appointed  for  that 
purpose,)  an  appeal  from  the  sentence  of  the  said  court,  was 
duly  filed  by  Earl,  for  the  benefit  of  all  concerned,  and  a 
bond  with  security  given  for  the  prosecution  of  such  appeal. 

The  policy  of  insurance  on  the  Orand  Turk  ivas  in  the 
usual  form,  with  a  memorandum  at  the  bottom,  in  the  words 
following : 

•"  Note.    The  ship  is  warranted  American  pro-    [•316] 
petty,  and  the  oath  of  the  parties,  together  with  the 
register  at  the  collector's  office,  or  the  duplicate  on  board  the 
said  ship,  are  to  be  admitted  as  sufficient  proof,  and  not  to  be 
bound  by  any  foreign  adjudication.^' 

This  evidence,  as  prescribed,  was  produced  at  the  trial. 

The  abandonment  was  made  on  the  6th  of  October,  1797, 
which  was  immediately  after  Guerlain  had  received  the  pa- 
pers proving  the  condemnation. 

From  the  period  of  the  capture  of  the  ship  until  the  time  of 
abandonment,  and  both  before  and  after  condemnation,  the 
assured  did  every  act  and  thing  he  judged  necessary  for  her 
recovery,  and  the  benefit  of  all  concerned. 

When  the  abandonment  was  made,  the  vessel  still  con^ 
tinued  in  the  hands  of  the  captors,  and  the  sentence  of  con- 
demnation has  not  been  reversed,  and  the  property  still  r^ 
mains  in  the  hands  of  the  captors. 
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No  information  was  given  to,  or  inquiry  made  by  the  un- 
derwriters of  the  nature  of  the  cargo  on  board,  at  the  time 
the  ship  sailed  from  New  York. 

A  motion  for  a  new  trial  was  made  by  the  defendants,  and 
argued  by  Burr  and  Harisouj  for  the  plaintiff,  and  J3.  Liv- 
ingston  and  Hamilton,  for  the  defendant 

Lewis,  J.  delivered  the  opinion  of  the  court.  In  this  case 
three  questions  have  been  made : 

1.  Whether  the  delay  of  the  voyage  before  the  vessel  sailed 
can  affect  the  policy. 

2.  Whether  the  assignment  of  the  policy  by  the  plaintiff 
to  Giierlain,  previous  to  the  sailing  of  the  vessel,  altered  the 
risk,  so  as  to  vitiate  the  policy. 

3.  Whether  the  abandonment  was  made  in  due  season,  the 
notice  of  loss  having  been  received  in  April,  1797,  and  the 
abandonment  made  in  October  following. 

1.  It  does  not  appear  that  the  vessel  was  detained  after  the 
policy  was  dated,  from  fraud  or  any  sinister  design,  nor  that 

the  risk  was  thereby  enhanced.  The  vessel  was 
[*317]    ^insured  for  an  India  voyage,  and  several  months 

may  have  been  necessary,  after  the  date  or  opening 
of  the  policy,  to  complete  the  insurance.  Whether  it  was  so 
or  not,  was  a  question  of  fact  to  be  raised  at  the  trial,  and  de- 
cided by  the  jury.  It  is  the  practice  to  insure  before,  as  well 
as  after  the  commencement  of  the  voyage,  and  wliile  the  cir- 
cumstances and  risk  remain  the  same,  it  cannot  be  material 
whether  the  voyage  is  immediately  pursued.(a)  In  the  pre- 
sent case,  the  policy  attached  as  soon  as  it  was  effected,  and 
it  does  not  appear  that  there  has  been  any  unusual  or  un- 
necessary delay,  nor  that  any  occurred  to  alter  the  risk  before 
the  vessel  sailed. 

2.  The  objection  as  to  the  assignment  of  the  policy  appears 

(a)  Bat  if  th«  delay  be  annecesBaiy  and  voluntarily,  it  wiU  amount  to  a 
deviation.  Manball»  405.  Park,  313.  Doug.  391 ,  393.  4  £sp.  N.  P.  Caaea, 
26.  [To  thfwe  authorities  add,  Chitty  ▼.  Selvfyn,  2  Atk.  359  ;  Vallance  y. 
Dewor,  1  Campb.  505  ;  -Ongier  y.  Jennings,  id.  note,  Mount  v.  Larkin9,  S 
Bing-  108  ;  Freeman  y.  Taylor,  id.  139  ;  Palmer  y.  Marshall,  id.  317 ;  «e/ 
vide  Palmer  v.  Penning,  9  id.  460  ;  Kingston  v.  Gerard,  4  Dallas  R.  274 ; 
Cojfin  V.  Newburyport  Ins,  Co.  9  Mass.  Rep.  436.] 
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to  be  equally  immaterial.  Stich  assignments  are  common, 
and  it  is  not  easy  to  perceive  how  they  can  affect  the  insurer, 
unless  in  the  case  of  neutral  property  assigned  to  a  subject 
or  citizen  of  one  of  the  belligerent  parties.  That  is  not  pre- 
tended to  be  the  case  here^fr) 

3.  it  is  contended,  that  the  insured  is  bound  to  make  his 
election  in  a  reasonable  time,  after  notice  of  the  loss ;  and  if 
he  does  not  elect  to  abandon  within  such  time,  he  cannot 
afterwards.  The  right  to  abandon  is  for  the  benefit  of  the 
insured,  and  he  has  an  election  to  exercise  his  right  or  not. 
If  he  pursues  the  enterprize  and  does  not  abandon,  he  may 
recover  for  a  total  or  partial  loss,  according  to  the  final  event. 
By  the  terms  of  the  policy,  he  may  labor  and  sue  in  and  about 
the  property  insured,  without  prejudice  to  the  policy.  He 
may,  therefore,  take  the  chance  of  the  ultimate  success  of  the 
voyage.  If  the  loss  should  continue  total,  he  may  abandon, 
or  if  it  be  converted  into  a  partial  loss,  he  must  recover  ac- 
cordingly. This  is  favorable  to  the  interests  of  trade,  and  is* 
consistent  with  the  contract,  and  the  rights  of  the  parties.(c) 

(6)  Wakefield  ▼.  Martin,  3  Mass.  R.  558  ;  Carter  ▼.  United  Int.  Co.  1 
Johui.  Ch  R.  463  ;  see  also,  1  Atk.  546 ;  Dhegetoft  v.  London  A99,  Co. 
Moaeley's  R.  83  ;  Oourdon  t.  Ins.  Co.  of  N.  A.  3  Yeates,  327  ;  S.  C.  1  Bin- 
Dey,  430  ;  Rousoet  v.  Th«  Same,  1  Binney,  439  ;  Delany  ▼.  Stodart,  1  T.  R. 
23.     See  1  Philips  on  InsuraQce,  2d  edit.  34  et  9eq. 

(c)  In  Siienbaeh  y.  The  Columbian  Ins.  Co.  2  Caines*  R.  129,  the  supreme 
coart  re-affirm  the  principle  that  '*  an  abandonment  may  be  made  at  any 
time  after  the  accident,  provided  at  the  date  of  the  abandonment  the  Ion  still 
continue  total."  This  judgment  is  affirmed  in  the  court  of  errors  of  the  state 
of  New  York,  nom.  Smith  r.  StienbacA,  2  Gaines*  Gas.  in  Error,  158.  The 
same  point  has  been  decided  in  Pennsylvania.  Bohlen  t.  Delaware  In*.  Co, 
4Binney,  430;  Brown  r.  Phenix  Ins.  Co.  4  Binney,  445,  461,  462.  But 
unless  the  loss  continues  to  be  total  at  the  time  of  abandonment,  the  insurer 
will  only  be  liable  for  partial  loss.  Id.  The  question,  however,  is  of  no  prac- 
tical imporUnce,  because,  an  entire  loss  of  the  property  is  assumed  to  have 
occurred,  and  it  is  idle  to  abandon  in  such  a  case.  Abandonment  is  only 
necessary  where  the  loss  is  constructively  total,  and  the  object  of  it  is  to  ren- 
der a  loss  total,  which  would  otherwise  be  only  partial.  The  case  of  Mellisk 
V.  AndrevfSj  15  East,  13,  is  an  authority  the  other  way  upon  this  question, 
though  leading  to  the  same  general  result  There  the  assured  of  goods  hav- 
ing received  intelligence  on  the  tith  of  January,  1811,  that  the  ship's  papers 
were  taken  away  on  the  7th  of  December,  preceding,  by  the  Swedish  govern- 
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While  the  insured  acts  with  good  faith  in  endeavoring  to 
recover  the  property,  no  injury  can  arise  to  the  insurer.  If 
he  is  guilty  of  fraud,  or  culpable  neglect,  his  conduet  ought 
not  to  affect  the  insurer,  and  the  loss  in  consequence 
[*318J  *would  be  his  own.  There  is  no  fixed  time  at  which 
the  abandonment  is  to  be  made.  In  the  present  case, 
it  was  made  immediately  after  receiving  the  papers,  proving 
the  condemnation*  This  was  the  earliest  period  at  which  it 
could,  with  propriety,  be  done.  Neither  the  account  in  the 
gazette,  nor  the  master's  protest,  considering  the  declaration 
with  which  it  was  qualified,  was  sufficient  proof  of  the  loss ; 
and  while  the  master  was  prosecuting  his  claim  for  a  reco- 
very, the  insured  was  justified  in  waiting  the  event,  and  no 
possible  injury  could  thereby  arise  to  the  insurer. 

As  the  special  clause  relative  to  the  warranty  provides  for 

the  mode  of  proof,  and  that  the  parties  are  not  to  be  bound  by 

a  foreign  condemnation,  the  sentence  of  the  admiralty  court 

*can  have  no  effect,  as  the  requisite  proofs  of  the  neutrality  of 

the  property  were  produced  at  the  trial 

Tlie  court  are,  therefore,  of  opinion,  that  the  plaintiff  is 
entitled  to  recover. 

Judgment  for  the  plaintiff.(a) 

ment,  withui  whose  port  she  web,  did  not  give  notice  of  abandonment  to  the 
defendant  underwriter,  till  the  17th  of  January  ;  but  though  such  notice  was 
too  late,  supposing  an  abandonment  to  be  necessary,  yet  as  the  goods  were 
finally  seized  and  unladen  by  order  of  that  government,  on  the  30tb  of  April 
following,  it  was  held,  that  the  ineffectual  notice  of  abandonment  before 
given,  did  not  preclude  the  assured  from  recovering  as  for  a  total  loss  without 
any  abandonment.  See  also,  Tom  v.  Smith,  3  Caines*  R.  245 ;  Galbraith  v. 
Oracie,  1  Wash.  C.  C.  R.21d ;  Livermore  v.  Newburyport  M.  Jng.  Co.  1  Mass. 
R.  264,  and  2  Phill.  on  Ins.  382,  387,  388. 

(a)  The  case  of  Earl  v.  Lefferts,  depending  on  the  same  facts,  was  decided 
in  the  same  manner. 
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•Ernst  against  Bautle  and  others.         [•SIO] 

Individuals  acting  together  for  the  benefit  of  a  society  are  not  to  be  considered 
as  a  corporation,  unless  their  corporate  capacity  ber  expressly  shown. 

A  covenant  by  several  persons  may  be  taken  distribntively,  though  there  be 
no  express  words  of  severalty. 

Where  there  is  a  precedent  debt,  or  duty,  it  is  not  necessary  for  the  plaintiff 
to  state  a  special  request  or  demand  in  the  declaration. 

This  was  an  action  of  covenant,  in  which  the  plaintiff 
declared ;  "  for  that  whereas  by  a  certain  article  of  agree- 
ment made  at  the  town  of  Claverack,  in  the  county  of  Co- 
lumbia, on  the  eighth  day  of  October,  in  the  year  of  our  Lord 
one  thousand  seven  hundred  and  ninety-one,  between  John 
Frederick  Ernst  of  the  one  part,  and  Thomas  Bucktel  in  his 
lifetime,  and  Henrich  Bartie,  Jacob  Millions,  Jacob  Camer, 
Peter  Miller,  Fite  Roschman,  Jacob  Roschman,  Thomas 
Lewe,  Petrus  Silvernail  and  Jonas  Roschman  of  the  other 
part,  which  said  Thomas  Buchlel  is  now  deceased,  which 
said  article  of  agreement,  sealed  with  the  seals  of  the  said 
Thomas  Buchtel,  Henrich  Bartle,  Jacob  Millions,  Jacob  Ga- 
mer, Peter  Miller,  Fite  Roschman,  I'homas  Lewe,  Petrus 
Silvernail  and  Jonas  Roschman,  the  said  John  Frederick 
Ernst  now  brings  here  into  court,  bearing  date  the  same  day 
and  year  above-mentioned,  reciting  amongst  other  things, 
that  the  subscribers  to  the  same  article  of  agreement,  the 
trustees,  the  elders  and  deacons  of  the  Evangelical  Lutheran 
Church  called  St.  Thomas,  in  Claverack  district  in  the  county 
of  Columbia,  in  the  state  of  New  Yorl?,  and  the  trustees,  the 
elders  and  deacons  of  the  Evangelical  Lutheran  Church  at 
Lunenburgh  in  the  county  of  Albany,  and  state  aforesaid, 
well  knowing  their  deplorable  situation,  without  publishing 
the  word  of  God  and  cure  of  souls,  as  well  amongst  the  old 
as  among  their  young  people,  had,  in  firm  reliance  on  the 
zeal,  faithfulness  and  diligence  of  the  ^id  John  Frederick 
Ernst,  (therein  called  and  named  the  Rev.  Mr.  John  Frederick 
Ernst,)  of  Rutztown,  Maxetawney  township,  Bucks  county, 
state  of  Pennsylvania,  called  him  by  virtue  of  their  respec- 
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tive  church  offices  and  their  duty,  in  the  name  and  with  the 
consent  of  all  the  respective  members  of  the  Evangelical 

Church,  in  their  aforesaid  congregations,  by  ibose 
[*320]    presents,  *to  preach,  maintain,  and  spread  therein, 

publicly,  as  well  as  privately,  the  pure  and  sound 
evangelical  doctrinei  according  to  the  foundation  laid  by  the 
holy  apostles,  of  which  Christ  Jesus  was  the  comer  stone, 
and  their  unaltered  Augustan  confession ;  and  likewise  to 
administer  the  two  holy  sacraments,  according  to  Christ's  in- 
stitution; and  with  edifying  sermons,  which  were  to  be 
preached  on  every  other  Sunday,  in  each  of  the  aforesaid 
congregations,  as  much  as  God  might  grant  him  by  grace 
and  strength  to  feed  the  sheep,  and  with  edifying  catechisa- 
tions,  during  the  summer  season,  the  lambs  of  Jesus  Christ ; 
to  visit  the  sick  if  it  be  made  known  unto,  desired  of  and 
was  possible  unto  him ;  to  attend  on  funerals ;  to  instruct 
those  in  the  sound  principles  of  the  doctrine  of  their  church, 
who  for  the  first  time  should  be  desirous  to  be  admitted  unto 
the  table  of  the  Lord,  and  lawfully  to  join  in  holy  wedlock  ; 
likewise  to  administer  his  sacred  office  in  all  cases  whatso- 
ever occurring,  without  regard  to  person  or  persons,  so  long 
as  his  doctrine  and  example  shall  prove  to  be  according  to 
the  Word  of  God  and  the  general  established  rules  of  their 
American  Lutheran  Church,  the  said  Thomas  Buchtel  in  his 
lifetime,  and  the  said  Henrich  Bartle,  Jacob  Millions,  Jacob 
Camer,  Peter  Miller,  Pite  Roschman,  Jacob  Roschman,  Tho- 
mas Lewe,  Petrus  Silvernail  and  Jonas  Roschman,  did,  in 
and  by  the  same  article  of  agreement,  promise  and  covenant 
to  pay  or  cause  to  be  paid  to  the  said  John  Frederick  Ernst, 
yearly,  and  every  year,  from  the  day  of  the  date  of  the  same 
article  of  agreement,  as  long  as  he  the  said  John  Frederick 
Ernst  should  be  teacher  in  the  congregation  aforesaid,  in  man- 
ner and  form  following,  to  wit :  for  the  administration  of  pub- 
lic worship  the  sum  of  fifty  pounds  current  money  of  the  state 
of  New  York,  payable  in  gold  or  silver,  to  be  paid  unto  the 
said  John  Frederick  Ernst,  in  quarterly  or  half  yearly  pay- 
ments, according  to  the  request  of  the  said  John  Frederick 
Ernst,  and  that  they  the  said  Thomas  Buchtel,  Henrich  Bar- 
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tie,  Jacob  Millions,  Jacob  Camer,  Peter  Miller,  Fite 
Roschtnan,  Jacob  Roschman,  Thomas  *Lewe,  Petrus  [*321] 
Siivernail  and  Jonas  Roschman,  should  yearly  find 
and  provide  him  the  said  John  Frederick  Ernst  with  ten 
cords  of  good  firewood :  And  the  said  John  Frederick  Ernst 
in  fact  says,  that  from  the  time  of  making  and  entering  into 
the  said  article  of  agreement  to  the  eighth  day  of  October, 
in  the  year  of  our  Lord  one  thousand  seven  hundred  and 
ninety-seven,  at  the  town  and  in  the  county  aforesaid^  he 
was  and  still  is  a  teacher  in  the  congregation  at  Churchtown, 
of  St.  Thomas'  church  there,  and  hath  done  and  performed 
all  the  duties  and  services  to  him  pertaining  as  teacher  as  afore- 
said :  And  the  said  John  Frederick  Ernst  further  in  fact  says, 
that  the  said  Thomas  Buchtel,  Henrich  Bartle,  Jacob  Millions, 
Jacob  Camer,  Peter  Miller,  Fite  Roschman,  Jacob  Roschman, 
Thomas  Lewe,  Petrus  Siivernail  and  Jonas  Roschman,  nor 
either  of  them,  in  the  lifetime  of  the  said  Thomas  Buchtel, 
nor  have  the  said  Henrich  Bartle,  Jacob  Millions,  Jacob  Ca- 
mer, Peter  Miller,  Fite  Roschman,  Jacob  Roschman,  Thomas 
Lewe,  Petrus  Siivernail  and  Jonas  Roschman,  or  either  of 
them,  since  the  death  of  the  said  Thomas  Buchtel,  paid  to 
the  said  John  Frederick  Ernst  the  sum  of  twenty-five  pounds 
of  the  said  yearly  payments,  for  the  half  of  a  year  ending  on 
the  eighth  day  of  April,  in  the  year  of  our  Lord  one  thou- 
sand seven  hundred  and  ninety-three:  nor  have  they,  or 
either  of  them,  in  the  lifetime  of  the  said  Thomas  Buchtel,  or 
since  his  decease,  paid  to  him  the  said  John  Frederick  Ernst 
the  further  sum  of  twenty-five  pounds  of  the  said  half-yearly 
payments,  for  the  half  of  a  year  ending  on  the  eighth  day  of 
April  one  thousand  seven  hundred  and  ninety-four ;  nor  have 
they,  or  either  of  them,  in  the  lifetime  of  the  said  Thomas 
Buchtel,  or  since  his  decease,  paid  to  him  the  said  John  Fre- 
derick Ernst  the  further  sum  of  twenty-five  pounds  of  the 
said  half-yearly  payments,  for  the  half  of  a  year  ending  on 
the  eighth  day  of  April  one  thousand  seven  hundred  and 
ninety-five ;  nor  have  they,  or  either  of  them,  in  the  life- 
time of  the  said  Thomas  Buchtel,  or  since  his  decease,  paid 
to  him  the  said  John  Frederick  Ernst  the  further  sum  of 
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[•322]    twenty-five  *pounds,  of  the  said  half-yearly  pay- 
ments, for  the  half  of  a  year  ending  on  the  eighth 
day  of  October  one  thousand  seven  hundred  and  ninety-five ; 
nor  have  they,  or  either  of  them,  in  the  lifetime  of  the  said 
Thomas  Buchtel,  or  since  his  decease,  paid  to  him  the  said 
John  Frederick  Ernst  the  further  sum  of  twenty-five  pounds 
of  the  said  half-yearly  payments,  for  the  half  of  a  year  ending 
on  the  eighth  day  of  April  one  thousand  seven  hundred  and 
ninety -six ;  nor  have  they,  or  either  of  them,  in  the  lifetime 
of  the  said  Thomas  Buchtel,  or  since  his  decease,  paid  to  him 
the  said  John  Frederick  Ernst  the  further  sura  of  twenty-five 
pounds  of  the  said  half-yearly  payments,  for  the  half  of  a 
year  ending  on  the  eighth  day  of  October  one  thousand  seven 
hundred  and  ninety-six.    Nor  have  they  or  either  of  them, 
or  the  said  Thomas  Buchtel,  in  the  lifetime  of  the  said  Tho- 
mas Buchtel,  or  since  his  decease,  paid  to  him  the  said  John 
Frederick  Ernst  the  further  sum  of  twenty.five  pounds  of 
the  said  half-yearly  payments  for  the  half  of  a  year  ending 
on  the  eigth  day  of  April  one  thousand  seven  hundred  and 
ninety-seven  ;  nor  have  they  or  either  of  them,  or  the  said 
Thomas  Buchtel,  in  the  lifetime  of  the  said  Thomas  Buch- 
tel, or  since  his  decease,  paid  to  him  the  said  John  Frederick 
IJmst  the  further  sum  of  twenty-five  pounds  of  the  said  half- 
yearly  payments,  for  the  half  of  a  year  ending  on  the  eighth 
day  of  October  one  thousand  seven  hundred  uud  ninety- 
seven.    And  the  said  John  Frederick  Ernst  further  in  fact 
says,  that  the  said  Thoipas  Buchtel,  Henrich  Bartle,  Jacob 
Millions,  Jacob  Gamer,  Peter  Miller,  Fite  Roschman,  Jacob 
Roschman,  Thomas  Lewe,  Petrus  Silvernail  and  Jonas  Rosch- 
man, nor  either  of  them,  in  the  lifetime  of  the  said  Thomas 
Buchtel,  or  since  his  decease,  have  not  paid  to  the  said  John 
Frederick  Ernst,  from  the  eighth  day  of  October  in  the  year 
of  our  Lord  one  thousand  seven  hundred  and  ninety-five,  to 
the  eighth  day  of  October  one  thousand  seven  hundred  and 
ninety-seven,  the  said  ten  cords  of  good  firewood  for  each  of 
the  said  two  years,  which,  according  to  the  form  of 
[*323]    the  said  covenants  in  those  behalfs  made  as  'aforesaid 
they  ought  to  have  done,  and  so  the  said  John  Fre- 
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derick  Ernst  saith,  that  they  the  said  Thomas  Buchtei,  Hen- 
rich  Bartle,  Jacob  Millions,  Jacob  Gamer,  Peter  Miller,  Fite 
Roschman,  Jacob  Eloschman,  Thomas  Lewe,  Petrus  Silver- 
nail  and  Jonas  Roschman,  in  the  lifetime  of  the  said  Thomas 
Buchtei,  and  they  the  said  Henrich  Bartle,  Jacob  Millions, 
Jacob  Camer,  Peter  Miller,  Fite  Roschman,  Jacob  Roschman, 
Thomas  Lewe,  Petrus  Silvernail  and  Jonas  Roschman,  since 
the  death  of  the  said  Thomas  Buchtei,  have  not,  nor  hath 
either  of  them  kept  with  the  said  John  Frederick  Ernst  the 
said  covenants  so  made  in  those  behalfs  as  aforesaid,  but  the 
same  have  altogether  broken,  to  the  damage  of  the  said  John 
Frederick  Ernst  of  one  thousand  dollars,  and  thereof  he 
brings  suit,"  <S&c. 

The  defendants  craved  oyer  of  the  articles  of  agreement, 
which  were  as  follows : 

"In  the  name  of  our  Great  Shepherd  Jesus  Christ, 
amen : — ^We  the  subscribers,  the  trustees,  elders,  and  dea- 
cons of  the  Evangelical  Lutheran  Church  called  St.  Thomas, 
in  Claverack  district,  in  the  county  of  Columbia  in  the 
state  of  New  York,  and  the  trustees,  the  elders  and  deacons 
of  the  Evangelical  Lutheran  Church  at  Lunenburgh,  in  the 
county  of  Albany  and  state  aforesaid,  well  knowing  our  de- 
plorable situation  without  publishing  of  the  word  of  God 
and  cure  of  souls,  as  well  among  the  old,  as  particularly 
among  our  young  people,  have  in  firm  reliance  on  the 
zeal,  faithfulness  and  diligence  of  the  Rev.  Mr.  John  Fred- 
erick Ernst,  of  Kutztown,  Mazetawny  township,  Berks 
county,  state  of  Pennsylvania,  called  him  by  virtue  of  our 
respective  church  offices  and  our  duty  in  the  name  and  with 
the  consent  of  all  the  respective  members  of  the  Evangeli- 
cal Church  in  the  aforesaid  our  congregations,  by  these  pre- 
sents, to  be  our  ordinary  minister,  teacher,  curate  of  souls, 
and  overseer  of  these  our  congregations,  to  preach,  mUntain 
and  spread  therein,  publicly  as  well  as  privately,  the  pure 
and  sound  evangelical  doctrine,  according  to  the  foundation 
laid  by  the  holy  apostles  and  prophets,  of  which 
Christ  Jesus  is  ther  corner  stone,  and  *our  unaltered  [*324] 
Augustan  confession ;  likewise  to  administer  the 
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two  holy  sacraments  according  to  Christ's  institation,  and 
with  edifying  sermons,  which  are  to  be  preached  on  eyery 
other  Sunday,  in  each  of  the  aforesaid  congregations,  as 
much  as  God  may  grant  him  grace  and  strength  to  feed  the 
sheep,  and  with  edifying  catechisations,  during  the  summer 
season,  the  Iambs  of  Jesus  Christ ;  to  visit  the  sick  if  it  be 
made  known  unto,  desired  of,  and  is  possible  unto  him ;  to 
attend  on  funerals,  to  instruct  those  in  the  sound  principles 
of  the  doctrine  of  our  church,  who  for  the  first  time  shall  be 
desirous  to  be  admitted  unto  the  table  of  our  Lord ;  and  law- 
fully to  join  in  holy  wedlock ;  likewise  to  administer  bis 
sacred  office,  in  all  cases  whatsoever  occurring,  without  regard 
to  person  or  persons,  so  long  as  his  doctrine  and  example  shall 
prove  to  be  according  to  the  word  of  God,  and  the  general 
established  rules  of  the  American  Lutheran  Church,  into 
which  church  rules  both  the  respective  vestries  and  congre- 
gations think  themselves  bound,  and  with  Divine  assistance, 
will  endeavor  effectually  to  defend  and  assist  their  said  min- 
ister therein,  and  in  case  of  any  dispute  (which  may  God 
avert)  happening,  only  to  hear  and  adhere  to  the  judgment 
of  the  most  reverend  ministry  of  New  York ;  he  shall  like- 
wise call  a  meeting  of  all  the  church  officers  of  each  of  the 
aforesaid  congregations,  every  three  months  in  the  year,  to 
consult  and  put  such  regulations  in  force,  as  may  by  him 
and  them  jointly  be  thought  most  beneficial  to  the  said  con- 
gregations ;  he  shall  likewise  preach  in  the  Holland  language, 
in  the  congregation  of  Lunenburgh,  as  soon  as  he  finds  him- 
self capable : 

'*  And  since  it  is  the  command  of  our  Lord  and  Great 
Shepherd,  that  they  which  preach  the  gospel  should  live  of 
the  gospel,  equity  likewise  demands,  that  our  congregations, 
according  to  our  church  rules,  seek  to  procure  temporal 
maintenance  for  their  teachers :  Therefore,  we  the  subscri- 
bers, the  trustees,  elders  and  deacons,  promise  and  bind  our- 
selves and  the  successors  in  our  respective  church 
[*325]  offices,  with  conjunction  and  consent  of  the  *respec- 
tive  members  of  these  our  congregations,  firmly  by 
these  presents  to  pay  or  cause  to  be  paid  unto  our  teacher  the 
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Rev.  Mr.  John  Frederick  Ernst,  yearly  and  every  year,  from 
the  day  of  the  date  hereof,  as  long  as  he  is  or  shall  he 
teacher  in  the  congregation  aforesaid :  Imprimis^  for  the 
administration  of  public  worship  in  our  said  congregations, 
the  sum  of  one  hundred  pounds,  current  money  of  the  state 
of  New  York,  payable  in  gold  or  silver,  to  be  paid  iinto 
him  or  his  order  in  quarterly  or  half  yearly  payments,  ac- 
cording  to  the  request  of  the  said  Parson  Ernst,  whereof 
each  of  the  congregations  aforesaid  is  to  pay  the  equal  sum 
of  fifty  pounds,  together  with  the  free  and  unincumbered  use 
and  benefit  of  the  parsonage  house  and  lot  of  ground  be- 
longing to  the  church  of  Lunenburgh,  now  in  possession  of 
Mr.  Anthony  De  Witt,  which  said  house  and  lot  of  ground, 
shall,  at  the  desire  of  Mr.  Ernst,  be  put  and  kept  in  good 
tenantable  order  and  repair  by  the  congregation  of  Lunen- 
burgh, further  to  find  and  provide  him  yearly  with  twenty 
cords  of  good  firewood,  whereof  each  of  the  said  congre- 
gations aforesaid  is  to  find  and  provide  ten  cords ;  further, 
two  tons  of  good  first  crop  hay,  together  with  pasturage 
during  the  summer  season  for  one  horse,  together  with  fifty 
bushels  of  oats  to  keep  the  same  in  good  riding  order.  We 
further  agree  with  thfe  said  Parson  Ernst,  to  receive  from 
all  persons  who  are  members  of  the  said  congregations,  the 
perquisites  as  are  allowed  by  custom  in  each  of  our  respec- 
tive congregations,  for  inscribing  the  names  of  children 
baptized  in  the  record  book  kept  for  that  purpose :  it  is  fur- 
ther agreed  that  said  Parson  Ernst  shall  receive  from  the 
parents  of  every  child  Or  other  person  the  sum  of  four  shil- 
lings, who  shall  especially  be  instructed  previous  to  their  ad- 
mittance to  the  communion.  It  is  also  agreed  that  Parson 
Ernst  shall  receive  for  every  solemnization  of  marriage  be- 
tween persons  belonging  to  our  respective  congregations  the 
sum  of  ten  shillings,  provided  the  same  be  performed  at 
church  or  at  his  dwelling  house  :  Further,  it  is  agreed,  that 
said  Parson  Ernst  shall  receive  eight  shillings  from 
every  person  who  •shall  request  and  desire  him  to  [*326] 
deliver  a  funeral  sermon,  on  the  mournful  occasion 
of  the  death  of  any  member  of  said  congregation.    It  is  fur- 
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ther  agreed,  that  the  said  Parson  Ernst  shall  have  four  Sun- 
days in  each  and  every  year  for  his  own  use,  provided  the 
same  be  not  taken  on  a  festival  day,  and  two  Sundays  for 
attending  on  the  yearly  synod  or  conference  held  by  bis 
clerical  brethren ;  all  the  above,  and  each  part  thereof,  we 
do  hereby  promise  to  perform,  and  testify  to  have  agreed  to, 
with  the  said  Rev.  Mr.  John  Frederick  Ernst,  in  the  name  of 
the  above  said  our  congregations,  signed  with  our  hands  and 
sealed  with  our  seals,  this  eighth  day  of  October,  in  the 
year  of  our  Lord,  one  thousand  eight  hundred  and  ninety- 
one." 

The  defendants  tlien  demurred,  and  assigned  the  follow- 
ing causes  of  demurrer : 

1.  That  the  defendants  are  a  corporation,  and  the  agree- 
ment was  made  with  them  in  their  corporate  capacity,  as 
trustees  of  the  churches  mentioned  in  the  fdaintiff's  declara- 
tion, and  the  suit  is  brought  against  them  in  tlieir  natural  and 
private  capacities. 

2.  That  the  covenant  on  which  the  suit  is  brought,  is 
not  shown  to  be  under  the  corporate  seal  of  the  defendants 
as  trustees. 

3.  That  the'  covenant  is  joint  on  *the  part  of  both  con- 
gregations, and  the  action  is  against  the  trustees  of  one 
only*. 

4.  That  no  request  to  pay  is  alleged  in  the  declaration. 

6.  That  the  declaration  states,  that  the  payments  were  to  be 
made  quarterly  or  half-yearly,  when  it  is  not  so  expressed  in 
the  agreement.(a) 

Per  Curiam.  With  regard  to  the  two  first  objections,  it 
is  sufficient  to  observe,  that  it  does  not  appear  from  the  de- 

<a)  In  declaring  on  a  written  contract,  it  is  not  necesiary  to  use  the  pre- 
ciee  words  of  the  contract ;  it  is  always  allowable,  and  often  necenary,  to  de- 
elare  according  to  their  legal  effect  and  import.  Lent  v.  Padelford,  10  Mass. 
R.  930.  HapkiM  ▼.  Young,  1 1  Mass.  R.  307.  WaUh  ▼.  Gilmer ,  3  Har.  &,  J. 
407.  Grannit  v.  Clark,  8  Cowen,  36.  Ridgley  y.  Rigg9,  4  Har.  4l  J.  363. 
Sftloer  ▼.  KendHek,  S  N.  Hamp.  160.  Thtma*  ▼.  Van  New,  4  Wend.  549. 
Shtehy  V.  Mandeville,  7  Cranch,  308.  Ferguson  ▼.  Hanoood,  ib.  408.  Hat- 
tinge  t.  hovering,  2  Pick.  222.    Oehome  v.  Lawrence^  9  Wend.  135. 
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claratioD,  nor  is  it  shown  by  the  pleadings,  that  the  defen- 
dants are  a  corporation,  or  capable  of  being  sued  as  such.  The 
names  and  additions  by  which  they  are  described  are  a  mere 
descriptio  personarum^  and  they  remain  liable  only  in  their 
private  capacities.  Without  such  a  construction,  the 
covenant  would  be  nugatory  and  void  ;  *and  there  [*327] 
is  no  reason  to  adopt  a  different  one.  They  have  af- 
fixed their  private  seals  to  the  instrument,  not  a  corporation 
seal. 

Covenants  may  be  taken  distributively,  according  to  the 
subject  matter,  although  there  be  no  express  words  of  se- 
veralty. The  evident  intent  of  this  covenant  was,  that  each 
congregation  should  be  separately  liable  for  what  they  sti- 
pulated to  pay  ;  and  that  intent  should  be  carried  into  effect, 
as  far  as  the  terms  will  admit.  No  more  is  claimed  in  this 
action  than  what  may  be  severally  demanded.  The  breach 
is  not  alleged  as  to  any  thing  that  may  be  deemed  a  joint 
undertaking.(a) 

ft  was  not  necessary  to  state  a  request  in  order  to  show 
a  breach  of  the  covenant.  It  is  enough  that  it  is  alleged  to 
be  broken.  The  request  is  not  a  condition  precedent.  It  is 
not  a  case  in  which  a  request  is  essential  to  the  right  of  ac- 
tion. The  bringing  of  the  action  is,  of  itself,  the  legal  demand, 
and  it  was  a  duty  which  the  defendants  were  bound  to  dis 
charge  without  a  demand.(&) 

The  request  mentioned  in  the  covenant  relates  merely  to 
the  election  which  the  plaintiff  had  to  demand  payment 

(a)  Benigna  faeienda  aunt  interpretatianea  propter  nmplicitatem  laico- 
mm,  ut  re$  tnagis  vaUat  qvatn  pereat ;  et  verba  intentioni,  non  e  contra,  de- 
heni  inaervire,  Co  Litt  36,  (a).  A  liberal  eonstraction  shall  be  given  to 
written  instrumentfl  so  as  to  uphold  them  if  possible,  and  carry  into  efiect  the 
intention  of  the  parties.  Bro.  Max.  237-249,  eupra,  70,  71,  n.  (a).  In  Lud- 
low T.  M'Crea,  1  Wend.  228,  231,  Sutherland,  J.  says,  '*  covenants  are  to 
be  construed  according  to  their  spirit  and  intent,  and  where  from  the  subject 
matter  of  the  covenant,  it  is  the  evident  intent  of  the  parties  that  they  should 
be  taken  distributively,  they  may  be  so  taken,  though  there  be  no  express 
words  of  severalty."  See  also  to  the  same  point,  Walker  v.  Webber,  3  Fairf. 
65,  67.  Comyn.  on  Contracts,  Huntington's  ed.  523.  Evans'  Pothier  on  OU. 
P.  l,c.  l,s.  1,  art  7. 

(5)  1  Chit.  Pi.  DuDlap's  ed.  287,  288. 
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quarterly  or  half-yearly.  The  payment  quarterly  was  for  the 
benefit  of  the  plaintiff.  If  not  demanded  quarterly,  the  de- 
fendants were  bound,  at  all  events,  to  pay  hidf-yearly.  We 
are  of  opinion,  that  the  demurrer  is  not  well  taken,  and  that 
the  plaintiff  must  have  judgment. 

Judgment  for  the  plaintiff. 


[*328]  *Brooks  againai  Patterson. 

A  plea  of  privilege,  by  an  attorney,  in  abatement,  conclnding  his  plea  to  the 
jariidiction  of  the  conrt,  ought  not  to  be  treated  as  a  nullity,  but  must  be 
.  demurred  to. 

Such  a  plea  does  not  require  an  affidaylt,  and  it  may  be  put  in  after  special 
bail  has  been  entered. 

The  defendant,  being  an  attorney  of  this  court,  was  sued 
and  arrested  as  a  common  person. 

He  appeared  and  entered  special  bail,  and  pleaded  his  pri- 
vilege in  abatement,  and  concluded  his  plea  to  the  jurisdic- 
tion of  the  court,  and  not  in  abatement  of  the  bill :  The  plea 
was  not  verified  by  aflldavit. 

The  plaintiff  entered  an  interlocutory  judgment,  regarding 
the  plea  as  a  nullity. 

It  was  now  moved  to  set  aside  the  judgment  as  irregular. 

Munro,  for  the  plaintiff. 

Riker,  for  the  defendant. 

Per  Curiam.  An  affidavit  of  the  truth  of  the  plea  was 
not  necessary  in  this  case,  and  it  may  be  pleaded  after  spe- 
cial bail  is  entered.  As  to  the  other  objection,  however  it 
might  be  considered  on  a  demurrer,  we  think  the  plea  ought 
not  to  have  been  treated  as  a  mere  nullity.  Let  the  judg- 
ment be  set  aside.(a) 

Rule  granted. 

(a)  For  a  full  consideration  of  the  priyileges  and  diiabilities  of  attorneys, 
see  Gra.  Prae.  8d  ed.  37  et  9€q,    "  Formerly  attorneys  could  not  be  arrested 


NEW  YORK»  APRIL,  1800.  329 


Corp  ▼.  M*Comb. 


Corp  against  M'Comb. 

A  notice  to  the  eodoner  on  the  third  or  last  day  of  [pnce,  after  a  demand  on 
the  maker,  and  his  default  is  good. 

This  was  an  action  by  the  plaintiff,  as  the  endorsee  of  a 
promissory  note,  against  the  defendant  as  the  endorser. 

A  verdict  having  been  obtained  by  the  plaintiff,  a  motion 
was  made  in  arrest  of  judgment,  on  the  grounds,  that  it  was 
stated  in  the  declaration  that  the  notice  to  the  endorser  was 
given  on  the  same  day  on  which  the  demand  was  made  of 
the  maker,  but  after  such  demand  and  a  default  of  payment 
by  the  maker.  It  was  contended,  that  the  notice  ought  to 
have  been  given  on  the  subsequent  day,  and  have  been  so 
alleged  in  the  declaration. 

*Per  Curiam.  Notice  to  the  endorsee  on  the  third    [♦329] 
day  of  grace,  after  a  demand  made  of  the  maker,  and 
his  default  of  payment,  is  good.    Its  being  earlier  than  is  re* 
quired,  cannot  form  an  objection  on  the  part  of  the  endor- 
ser. 

Rule  refused.(a) 

as  defendants  in  civil  Bnits,  but  must  be  proeeeded  against  by  bill  ui  theconzt 
in  which  they  practised,  and  an  attorney  while  he  continued  to  practice,  7 
T.  R.  25,  would  in  no  case  be  holden  to  bail,  even  although  it  appeared  he 
was  about  to  quit  the  kingdom.  1  Mod.  10."  Id.  But  since  the  passing  of 
the  statute  of  April,  1813,  all  officers  of  the  supreme  court,  courts  of  com- 
mon pleas,  and  chancery  have  been  liable,  (except  during  the  actual  sitting  of 
such  courts,;  to  arrest  on  mesne  process,  and  may  be  held  to  bail  like  other  per- 
sons. Secor  T.  Bell,  18  Johns.  R.  52.  See  also  the  references  to  Gra.  Fra. 
as  cited. 

(a)  "  In  general  it  may  he  said  that  notice  may  be  given  to  the  endorsers 
personally,  (where  that  is  the  proper  mode,)  on  the  same  day  that  the  dis- 
honor takes  place  after  that  event  has  happened :  and  by  mail  of  the  same 
day,  if  that  is  the  proper  mode  of  giving  notice."  Story  on  Bills,  451,  §  382. 
Buward  v.  Levering,  6  Wheat.  R.  102 ;  Lindenberger  v.  Beall,  id.  104  ; 
Shed  V.  Brett,  1  Pick.  401 ;  Burbridge  v.  Mannere,  3  Campb.  193  ;  Ex 
parte  Maline,  19  Vesey,  216.  Chitty  on  Bills,  Ch.  10,  512-514,  (8th  ed. 
1833.)    3  Kent  Comm.  104-109,  4th  ed. 
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Strang  cLgainst  Barber  and  Griffin. 

If  the  bail  sarrender  the  principal,  within  eight  daya  in  term,  after  the  retnni 
of  proeefli  against  them,  it  is  sofficieat ;  and  the  exonerttur  may  he  enter- 
ed afterwards* 

This  was  an  action  against  the  defendant,  as  the  special 
bail  of  J.  S.  On  Saturday  in  the  first  week  of  the  present 
term,  the  defendants  surrendered  their  principal,  and  on  that 
day  obtained  an  order  from  the  recorder  of  the  city  of  New 
York,  to  show  cause  on  this  day,  why  an  exonefetur  should 
not  be  entered  on  the  bail-piece.  The  surrender  thus  made, 
was  within  eight  days  after  the  return  of  the  capias  against 
the  defenc|^nts.  Notice  having  been  given  for  that  purpose, 
it  was  now  moved  to  stay  the  proceedings  against  the  bail  in 
this  action,  on  the  usual  terms. 

It  was  insisted,  od  the  part  of  the  plaintiff,  that  the  exofi-^ 
eretur  on  the  bail-piece  was  necessary  to  be  entered,  as  well 
as  the  surrender  to  be  actually  made,  within  eight  days  after 
the  return  of  the  writ,  to  entitle  the  bail  to  be  discharged,  and 
that  the  eight  days  had  now  elapsed. 

Per  Curiam.  The  surrender  was  complete,  and  in  time 
to  entitle  the  defendants  to  have  an  exoneretur  entered.  The 
subsequent  order  and  this  motion  were  proper  to  put  an  end 
to  this  suit,  when  the  plaintiff  would  not  submit.  Let  the 
exoneretur  beentered.(a) 

Rule  granted. 

(a)  Ellis  ▼.  Hay,  infra,  334 ;  Kane  ▼.  Ingrakam,  infra,  vol.  2,  p.  409. 
Brown  ▼.  Smith,  9  Johns.  R.  84  ;  Browntlow  v.  Forbes,  S  id.  101  ;  Wiggins  y. 
Wilson,  5  Cowen,  420  ;  Patten  v.  Stewart,  1  Hall  R.  38.  Where  the  suit 
against  tbem  u  by  declaration,  eight  days  after  the  service  of  the  declaration  is 
allowed  ;  and  where  the  defendant  had  only  seven  days  after  the  service  of  the 
declaration,  in  the  two  first  weeks  of  term,  within  which  to  surrender  his 
principal,  but  did  not  do  so,  and  the  plaiotifF  proceeded  to  judgment  and  exe- 
cation,  this  court  held  in  a  recent  case,  that  the  defendant  had  the  whole  of 
the  vacation  and  the  first  day  of  the  next  term,,  in  which  to  surrender,  bot 
that  notwithstanding,  the  plaintiff  had  a  right  to  proceed,  subject  to  the  right 
of  the  defendant  to  surrender  his  principal,  and  they  accordingly  refused  to 
set  aside  the  proceedings  as  irregular,  but  allowed  the  defendant  until  the  first 
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*DoLE  against  Yan  Rensselaer.  [*330] 

Wordf  spoken  of  a  penon,  In  felation  to  his  ofliee  of  sherifF,  and  amonnting 
to  a  charge  of  mal-practice,  are  actionable. 

This  was  an  action  ofslander^  in  which  a  general  ver- 
dict was  found  for  the  plaintiff.  The  declaration  contained 
several  counts,  and  the  plaintiff  being  sheriff  of  the  county 
of  Rensselaer,  the  words  were  alleged  in  the  declaration  to 
be  spoken  of  him  in  relation  to  his  office  of  sheriff. 

The  words  charged  in  one  of  the  counts,  with  proper 
innuendoes  to  show  their  application  to  the  plaintiff,  were  as 
follows : 

*^  If  his  debts  were  paid,  he  would  be  worse  than  nothing ; 
that  he  would  fail  or  break  before  long ;  that  moneys  which 

day  of  the  next  term  to  surrender  on  payment  of  costs.    MayeU  v.  FoUeit, 
7  Wend.  507.    See  also,  Gra.  Prac.  2d  edit.  436,  437.    In  New  Yorlc,  Penn- 
sylvania, New  Jersey,  South  Carolina,  and  Maryland,  the  same  general  mie 
prevails  that  on  retnm  of  non  est,  the  bail  are  so  far  fixed  that  they  are  UaUei 
unless  the  principal  is  surrendered  within  the  time  allowed  ex  gratia  by  the 
practice  of  the  court    Bogge  v.  TeackU,  5  Binn.  332.    ArmHrong  v.  DavUf 
Coze,  110.    Rathhme  v.  Blackford,  1  Caines*  R.  558.    Oleott  Y.LiUy,4 
Johos.  R.  407.    Oordon  y.  Leipman,  3  M'Cord's  R.  49.    Davideon  v.  Taylor, 
12  Wheat  R.  604.   In  Pennsylvania,  four  days  after  the  return  are  allowed  for 
the  surrender,  M^Clurg  v.  Bowere,  9  S.  &  R.  24 ;  and  the  day  of  the  retam 
Is  to  be  excluded  in  the  computation  ;  CowUb  y.  BrattUy,  4  Watts,  1358.    la 
Massachusetts  and  New  Hampshire,  baU  are  not  fixed  until  a  judgment  against 
them  on  a  eei.  fa,,  or  unless  the  principal  die  after  a  return  of  non  eet,  on  the 
execution  against  him.     Champion  v.  Noyee,  2  Mass.  R.  485.    HamiUon  ▼. 
Dunklee,  1  N.  Hamp.  R.  172.    If  the  principal  die,  after  non  est  so  retnrned, 
his  bail  are  inevitably  fixed.    Id.    S.  P.  Bogge  v.  Teaekle,  5  Binn.  332.  Z>a. 
videon  v.  Taylor,  12  Wheat  R.  604.    Oordon  v.  Liepman,  3  M'Cord's  R.  49. 
Bradford  v.  Earle,  4  Fick.  120.    Goodwin  v.  Smith,  4  N.  Hamp.  R.  29.   In 
North  Carolina,  the  bail  are  not  fixed  until  judgment  against  them  and 
they  may  surrender  the  principal  after  verdict  against  them.    Oranbery  v. 
Pool,  3  Dev.  155.    In  Connecticut,  Vermont,  and  South  Carolina,  bail  are 
fixed  by  the  return  of  non  eet  on  the  execution  against  the  principal,  unless 
they  can  show  that  such  return  was  unfairly  made.     Collins  v.  Cook,  4  Day, 
1.    Fitch  V.  Loveland,  Kirby,  384.     Saunders  v.  Boho,  2  Bailey,  492.  Howe 
V.  jRansom,  1  Verm.  276.    But  if  they  oflbr  to  surrender  within  a  time  rea- 
sonably to  be  allowed  for  the  return  of  the  execution,  though  after  the  return^ 
they  will  be  exonerated.    Edwards  v.  Ounn,  3  Conn.  R.  316. 

YoL  I.  60 
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he  had  collected  on  execution  had  been  taken  and  convert- 
ed to  his  own  use^  and  that  they  could  not  be  got  out  of  hia 
hands." 

Woodworth^  for  the  defendant,  moved  in  arrest  of  judg- 
ment, contending  that  these  words  were  not  actionable,  and 
that  one  count  being  bad,  and  the  verdict  general,  the  judg- 
ment ought  to  be  arrested. 

Bird  and  Riggs,  contra. 

Per  Curiam.  The  words  are  expressly  charged  to  have 
l)een  spoken  by  the  defendant  in  relation  to  the  plaintiff,  in 
his  office  of  sheriff,  and  such  is  their  natural  import  They 
amount  to  a  charge  of  mal-practice,  and  are,  therefore,  action- 
able.(a) 

Rule  refused. 

(a)  Words  may  bo  slanderoas  and  actionable  per  $€,  becaoae  they  are  spo- 
ken of  one  in  his  office,  profession,  trade,  or  servitude.  Steph.  N.  P.  2555, 
2558.  Davis  v.  Davis,  1  Nott  Sl  M'Cord's  R.  290.  Ostrom  y.  Calkins,  5 
Wend.  263.  Chaddock  v.  Briggs,  13  Mass.  R.  248.  BoUs  ▼.  Tohey,  3 
Pick.  320,  328.  Some  illostrations  of  the  application  of  this  doctrine  to  judi- 
cial officers  will  be  found  svpra,  130,  n.  (a),  to  which  add  Hook  ▼.  Hackney, 
16  Serg.  Sl  Rawle,  385  ;  M'Ouire  t.  Blaidy  2  Law  Rep.  443.  Thus  to  say 
of  an  attorney,  "  he  is  more  a  lawyer  than  the  dsvil ;"  Day  v.  BuUer,  3  Wils. 
59  ;  or  *'  he  deserves  to  be  struck  off  the  roll,"  Phillips  ▼.  Jansen,  2  Esp. 
N.  P.  C.  624  ;  or  *'  he  is  not  a  man  of  integrity,  and  is  not  to  be  trusted.  He 
will  take  fees  on  both  sides  of  a  cause,"  Chipman  v.  Cook,  2  Tyler,  R.  456 ; 
or  to  charge  him  with  ignorance  or  want  of  skill,  in  general,  Fooie  ▼.  Brown, 
8  Johns.  R.  64,  67,  68  ;  or  to  charge,  a  counsellor  at  law  with  offering  him- 
self as  a  witness  in  order  to  divulge  the  secrets  of  his  clients,  Biggs  v.  Den- 
niston,  infra,  vol.  3,  p.  198 ;  is  actionable.  But  to  say  of  an  attorney  or 
coansellor,  "  he  knows  nothing  about  the  svit ;  he  will  lead  you  on  until  he 
has  undone  you,"  is  not  actionable  without  alleging  special  damsge,  for  the 
law  only  gives  an  action  for  words  that  charge  ignorance  or  want  of  skill  in 
general  "  There  is  not  an  instance  in  the  books  which  we  have  met  with, 
of  a  suit  sustained  for  words  charging  a  professional  man  with  ignorance  in 
a  particular  case."  Per  Curiam,  in  Foot  v.  Brown,  ut  sup,  and  see  the  au- 
thorities cited  by  Mitchell,  arguendo.  Foot  v.  Brown,  was  decided  upon  the 
authority  of  Poe  v.  Mendford,  Cro.  Eliz.  620,  where  the  defendant  had  charged 
the  plaintiff  with  "  having  killed  a  patient  with  physic  ;"  and  the  court  held, 
•that  the  words  were  not  actionable,  for  the  plaintiff  might  have  done  it  invo- 
luntarily, in  not  knowing  the  disease,  and  that  a  physician  might  mistake  a 
disease  and  apply  wrong  medicines  without  discredit  But  in  Sumner  v.  Ut- 
ley,  cited  infra,  Daggett,  Ch.  J.,  says  this  case,  decided  at  a  time  when  it 
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w&f  the  mle  that  woids  should  be  conetrued  in  miii9ri  #eiie»,  is  at  least  of 
doubtful  aothority. 

8o»  to  chaige  a  elergyman  with  pertiealar  instaaoes  of  dniDkeime«,  M*Mil' 
lem  y.  Bireh,  1  Bmoey,  178 ;  thoogh  the  declaration  contain  no  colloquium  of 
his  office  or  profesBion,  Chaddock  y.  Briggs,  13  Msas.  R.  248 ;  or  with  being 
the  father  of  a  bastard  child  and  that  he  desired  the  defendant  **  to  make 
away  with  it"  And  the  impntation  of  incontinency  to  a  cleigyman  is  ac* 
tionable.  Demamt  y.  Haring,  6  Cowen,  76. 

So,  to  charge  a  physician  with  being  "  so  steady  drank  that  he  cannot  get 
business  any  more/'  Awfnymou$,  1  Ham.  83,  n. ;  or  "  a  damned  rascal,"  in 
a  conversation  concerning  his  professional  skill,  Brown  y.  Jlftms,  2  Rep.  Con. 
Ct  835 ;  or  falsely  and  maliciously  to  say  of  him  in  his  profession,  in  refer- 
ence to  the  case  of  a  woman,  whom  he  had  assbted  in  parturition,  and  who 
bad  been  deliyered  of  twins,  and  soon  afterwards  the  mother  and  both  her 
oflEbpring  died,  the  following  words :  *'  He  has  killed  three  and  ought  to  be 
hung ;  damn  him.  They  all  died  through  his  mismanagement.  I  baye  un- 
derstood ho  left  the  after>birth,  and  a  man  that  would  do  that  ought  to  be 
hang."  And  on  another  occasion,  **  he  was  the  means  of  your  sickness,  by 
cutting  an  artery  in  your  head.  If  Mr.  H.  had  took  him  up  for  it,  it  would 
haye  cost  .him  (400.  It  ought  to  be  put  in  the  newspaper  ;"•— are  actionable 
though  they  impute  no  more  than  want  of  skill  and  good  management  in  the 
particular  case,  and  the  jury  can  infer  damage  in  his  profeasiott,  as  the  natur 
lal  and  probable  consequence  of  such  words,  though  no  special  damage  be 
bud.  Sumner  r.  UtUy,  7  Conn.  R.  258.  And  see  remarks  of  Daggett^  Ch. 
J.  on  the  case  of  Foot  y.  Brown,  ut  mtp.  at  262.  That  words  imputing  genO" 
rol  ignorance  or  want  of  skill  in  his  profession,  are  actionable  per  se  on  the 
ground  of  presumed  damage.  See  Bac.  Abr.  tit.  Slander,  B.  Martyn  y, 
BurUngo,  Cro.  Elia.  589.  Watoon  y.  Vanderlaoh,  HeUey,  69.  Tutley  v. 
Alewin,  11  Mod.  221.  SmUh  y.  Taylor,  1  New.  R.  196.  Stark,  on  Slan- 
der, 100, 110, 115, 10, 12.    Sumner  y.  Utleyt  ut  sup. 

So  to  say  of  a  midwife  "many  haye  perished  for  her  want  of  skill,"  is  ao- 
tioaable.    Flower^s  caw,  Cro.  Car.  .211. 

So  to  say  of  a  merchant  that  a  debt  will  be  lost,  because  he  is  unable  to 
pay  it,  Hott  y.  Comotock,  7  Co  wen,  654 ;  or  "  you  keep  false  books  and  X 
can  proye  it ;"  Baekuo  y.  Riehardoon,  5  Johns.  R.  476. 

Or  of  a  blacksmith  in  relation  to  his  business  and  trade,  **  he  keeps  £aWe 
books,  and  I  can  proye  it."    Burtch  y.  Nicktrmn,  17  Johns.  R.  217. 

Or  of  a  droyer,  *<  he  is  a  bankrupt  and  is  not  able  to  pay  his  just  debts." 
Leunc  y.  UawUy,  2  Day,  495. 

Or  of  a  com  yonder,  **  yon  are  a  rogne  and  a  swindling  rascal ;  yon  deli- 
yered me  100  bushels  of  oats,  wone  by  6d.  a  bushel,  than  I  bargained  for." 
ThomoB  y.  Jackson,  3  Ring.  104«    10  Moore,  425. 

Or  of  a  wool  comber,  "  he  is  a  bankrupt,  he  is  not  worth  a  penny,  and  will 
run  away."    Anon.  Lofii,  322. 

Or  of  an  inn-keeper, "  he  is  a  bankrupt ;  he  will  be  in  the  gazette  in  a 
twelvemonth ;  be  is  a  pauper,"  though  he  was  not  liable  to  the  bankrapt 
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Iftwi.    Whitaker  ▼.  BradUy,  7  D.  dt  R.  649.   8.  C.  wm,  WhitUngdmi  t. 
Oladwm,  5  B.  dL  C.  180.    2  C.  &.  P.  146. 

Or  of  a  Imwer,  <•  I  will  bet  5t  to  li.  that  Mr.  J.,  (the  plaintiff;)  was  in  a 
sponging  hoose  for  debt,  within  the  last  fortnif  ht,  and  I  ean  pndnce  the  man 
who  locked  him  up ;  the  man  told  me  so  himself,"  and  in  answer  to  the  fol- 
lowing qaeetion  ftom  a  bystander.  **  Do  yon  mean  to  say  that  Mr.  J.,  brewer 
of  Rose  mU,  has  been  to  a  sponging  honse  within  this  last  fortnight  for  debt  T" 
••  Yes  I  do."  Jones  y.  LUtUr,  7  M.  di  W.  433.  So  to  publish  that  a  brewer 
and  malster  uses  filthy  and  diagnsting  water  in  the  malting  of  gnins  for 
brewing,  WkiU  t.  DelavMu,  17  Wend.  49 ;  is  actionable  without  proof  of  spe* 
eial  damage. 

It  is  a  general  rule  that,  **  words  not  actionable  in  themselves,  are  not  ac- 
tionable when  spoken  of  one  in  an  office,  profeosion,  or  trade,  vniess  they  touek 
Ami  ttt  kit  ojfice,**  Ate.  Com.  Dig.  Act.  on  the  case  for  Defamation,  D.  37 ; 
and  per  Lord  Denman,  in  DoyUy  ▼.  Roberts,  cited  m^o.  **  It  is  not  enough 
that  the  words  may  tend  to  injure  him  in  his  office  or  calling,  unless  they 
are  spoken  of  him  in  his  official  or  business  character. "  Per  Bnmsofi,  Ch. 
J.,  in  Vmn  Taooel  y.  Capron,  1  Denio,  350, 253.  Thus  words  imputing  weak- 
ness of  understanding  to  a  candidate  for  congress,  are  not  actionable,  JMisy- 
rant  y.  Riehttrdoon^  1  Nott  6l  M'Cord's  R.  347  ;  nor  is  it  actionable,  per  oe  to 
eay  of  a  member  of  the  legislature  in  reference  to  the  future  discbarge  of  his 
ibnctions,  that  *<  he  is  a  corrupt  old  tory,"  Hogg  y.  Dorrah,  3  Port.  313  ;  such 
words  to  be  actionable  must  have  been  spoken  in  reference  to  past  conduct 
Id.  Nor  is  it  actionable  to  say  of  a  justice,  **  Squire  Oakley  is  a  damned 
cid.rogne,"  oupra,  p.  139  ;  nor  •*  there  is  a  combined  company  here  to  cheat 
strangers,  and  Squire  Van  Tassel  has  a  hand  in  it  K.  A.,  J.  6.  and  Squire 
Van  Tassel,  are  a  set  of  danmed  black-legs,"  Van  Taeeel  y.  Capron,  ut  su- 
pra  ;  the  word  *'  squire*'  being  used  in  each  instance  as  a  deecriptio  pereontt, 
and  not  in  allusion  to  the  official  character  of  the  plaintiffs. 

So  it  is  not  actionable  to  say  of  an  attorney  **  he  has  defrauded  his  eredi* 
tors,  and  has  been  horsewhipped  off*  the  courw  at  Doncaster,"  the  jury  bay- 
ing found  that  the  words  were  not  spoken  of  bim  in  |hio  business  of  attor- 
ney, Doyley  y.  RchertB^  3  Ring.  N.  C.  835 ;  and  wonJs  spoken  of  a  trades- 
man, imputing  to  bim  that  his  trade  is  maintaiued  by  the  proetitution  of  a 
female  employed  by  him,  were  held  not  to  be  actionable,  (although  laid  to  be 
spoken  of  him  in  his  trade,)  unless  they  could  be  construed  as  imputing  to  him 
that  he  kept  a  bawdy  house.  Lord  Abinger,  obserying  :  **  We  cannot  con- 
sider the  words  as  used  in  any  other  sense  than  as  a  general  imputation  on 
his  morel  conduct  Brayne  y.  Cooper,  5  M.  dc  W.  349.  The  cases  in  which 
it  has  been  held,  that  an  action  lies  for  words  reflecting  disgrace  on  a  man  in 
his  trade  or  profession,  may  be  diyided  into  three  classes:  t.  Where  the 
words  charge  the  person  with  a  want  of  fidelity  or  integrity,  in  his  trade  or 
profession  generally.  8.  Where  the  words  charge  a  person  with  dishonesty, 
corruption,  or  want  of  integrity  in  a  particular  case.  3.  Where  the  wordi 
impute  ignorance  or  want  of  skill  in  general  terms.  Per  MitckeU,  arguendo, 
B  Johns.  R.  66.  But  see  Sumner  y.  Utley  ut  eup.  Where  words,  as  in  the 
cases  put,  deriye  their  actionable  quality  only  by  relation  to  some  extrinsic 
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fact,  as  the  office  or  occupation  of  the  party,  it  is  necessary  as  a  general  mie  to 
state  that  fact  by  way  of  inducement,  and  then  aver  distinctly  that  the  discoorse 
was  of  and  concerning  that  fact  Fowle  ▼.  Rokbifu,  12  Mass.  R.  498.  Blo98 
▼.  Tobey,  ut  supra.  Carter  y.  Andrews,  16  Pick.  1.  See  also,  Commonwealth 
▼.  Child,  13  id.  198.  The  Seme  ▼.  SnsUing,  15  id.  321.  Nor  wiU  the  want 
of  such  ayerment  be  aided  by  yerdict ;  Carter  y.  Andrews,  ut  supra.  Bat 
see  Fbwle  y.  Bobbins,  ut  supra,  Nye  y.  Otis,  8  Mass.  R.  122.  And  if  words 
not  in  themselyes  actionable,  are  saed  upon  and  no  eoUoquium  is  alleged  or 
proved  to  make  them  actionable,  a  nonsuit  will  be  ordered,  AshbeU  y.  Witt, 
2  Nott  &  M'Cord's  R.  364 ;  for  a  eoUo^ium  k  necessary  to  point  them  to  the 
ol]ject  to  which  they  relate ;  but  it  is  not  indispensible  that  the  eoUoquium 
should  precede  the  statement  of  the  words.  Stanley  y.  Brit,  Mart.  Sl  Yerg. 
222.  But  where  the  declaration  alleged  that  the  defendant,  *'  with  intention 
to  injure  the  reputation  of  the  plaintifr  as  a  merchant,  falsely  and  malicious- 
ly spoke  of  him,  then  being  a  merchant,  the  following  words*''  No  colloqui- 
um was  laid.  It  was  held,  after  yerdict  for  the  plaintiff,  that  judgment  should 
not  be  arrested.  HoyU  v.  Young,  1  Wash.  150.  In  an  action  for  slander  for 
charging  a  blacksmith  with  keeping  false  books,  the  declaration  stated  that 
the  plaintiff,  at  the  time  of  publishing  the  slanderous  words,  was,  and  long 
before  had  been,  a  blacksmith,  and  carried  on  the  business  and  trade  of  a 
blacksmith  honestly,  and  found  and  provided  all  such  iron  as  Was  necessary 
and  reqaired  of  him,  in  his  business  ;  and  made  correct  charges,  and  had  al- 
ways kept  honest,  true,  and  faithful  accounts  with  all  persons  relating  to  his 
trade,  &«.  Yet  the  defendant,  in  order  to  injure  the  plaintiff  in  his  business, 
and  to  cause  to  be  believed,  &c.,  in  a  certain  discourse  of  and  concerning  the 
plaintiff  in  his  said  business,  spoke  and  published  the  following  words,  dtc. 
Held,  that  the  declaration  was  sufficient,  without  a  more  special  averment  that 
there  was  a  discourse  of  and  concerning  the  plaintiff's  trade,  and  that  the 
words  were  spoken  of  his  trade.  Burtch  v.  Nickerson,  17  Johns.  R.  217. 
And  when,  in  slander,  the  declaration  stated  that  the  plaintiff  was  a  justice 
of  the  peace,  and  that  the  defendant,  meaning  to  injure  and  expose  him  to 
prosecution  for  corruption,  &c,  in  a  certain  discoarse,  &c.,  said  of  the  plain- 
tiff, in  his  office  of  a  justice,  "  L.  (meaning  the  plaintiff)  had  been  feed  by  A., 
(meaning  A.  who  had  a  cause  pending  and  determined  before  the  plaintiff,) 
and  that  he  (the  defendant)  could  do  nothing  when  the  magistrate  was  in 
.that  way  against  him,  (the  defendant")  On  a  motion  in  arrest  of  judgment, 
ihis  declaration  was  held  sufficient    Lindsey  v.  Smith,  7  Johns.  R.  359. 
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[*331]   *JackboN|  ex  dem.  Pickart,  against  Eackbb. 

8«iTie«  of  a  notice  of  *a  motion,  by  loamg  it  at  the  lodging!  of  an  attorney  is 
not  niffieient.  It  mmt  be  eerred  pemonally,  or  be  left  in  hie  offine,  Qt  place 
ofl 


Eacj»R|  for  the  defendant,  moved  to  strike  oat  three  of 
the  demises  contained  in  the  declaration  in  this  cause,  on  the 
ground  of  their  being  laid  in  the  names  of  persons  now  de- 
ceased, and  of  a  date  so  ancient  as  to  oyerreach  the  time 
when  the  title  set  up  by  the  def(^ndant  accrued. 

The  notice  of  the  motion  was  served  by  leaving  the  same 
at  a  house  where  the  plaintiff's  attorney  lodged. 

Per  Curiam.  The  service  was  insufficient.  To  dispense 
with  personal  service  on  the  attorney,  the  notice  ought  to 
have  been  left  in  his  office,  the  place  of  his  business,  and  not 
at  his  lodgings. 

Rule  refused.(a} 


Sebring  d&  Van  Wtck  against  Rathbun. 

Where  a  note  is  endoned  after  it  ie  dishonored,  the  maker  may  set  op  every 

equitable  defence   in  an  action  by  the  endorsee,  which  he   might  have 

done  against  the  payee. 
But  if  the  maker  has  confessed  judgment  on  the  note,  the  court  will  not  set 

aside  the  judgment,  in  order  to  let  in  such  equitable  defence,  especially, 

where  the  original  parties  are  in  pari  delicto. 

The  plaintiffs  were  holders  of  a  promissory  note  given 
by  the  defendant  for  the  purchase  money  of  lands  in  this 

(a)  *'  Notices  and  papers  may  be  served  on  an  attorney,  during  his  absence 
from  his  office,  by  leaving  the  same  with  his  clerk  in  his  office,  or  with  a  person 
having  charge  thereof ;  or,  where  no  person  is  to  be  found  in  the  office,  by  leav- 
ing the  same  between  the  hours  of  six  in  the  morning  and  nine  io  the  evening,  in 
some  suitable  and  conspicuous  place  in  such  office  ;  or,  if  the  office  be  not  open 
so  as  to  admit  of  service  therein,  then  by  leaving  the  same  at  the  attorney's 
residence,  with  some  person  of  suitable  age  and  discretion."  Gra.  Prac.  2d 
edit.  711.    And  see  711,  713,  as  to  the  service  of  papen  upon  an  attorney. 
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State,  bought  by  him  from  the  payee,  under  a  title  derived 
from  the  state  of  Connecticut.  The  note  was  endorsed  to 
the  plaintifis  after  it  fell  due,  who  brought  this  action,  in 
which  the  defendant  had  confessed  judgment. 

jBurr,  on  an  affidavit  stating  these  facts,  moved  to  set 
aside  the  judgment,  and  to  be  let  into  a  defence,  on  the  ground 
that  the  consideration  of  the  note  was  illegal,  according  to 
the  determination  of  the  court  of  errors,  at  their  last  session, 
in  the  case  of  WoodiDorik  and  Raihhurn  v.  Janes  and  Dale^ 
and  that  as  the  plaintiff  received  it  after  it  was  dishonored, 
be  took  it  subject  to  every  equitable  defence  as  between  the 
original  parties. 

RiggSi  contra. 

Per  Curiam.  The  note  being  endorsed  to  the  plaintiffs, 
after  it  was  dishonored,' the  defendant  no  doubt  had 
a  ^nght  to  make  every  defence  against  them  which  [*332] 
he  might  have  set  up  against  the  payee  ;(a)  but  he 
has  confessed  judgment,  and  admitting  the  decision  of  the 
court  of  errors  to  have  been  made  on  the  ground  stated  by 
the  defendant's  counsel,  both  the  parties,  as  to  the  original 
transaction  on  which  the  note  was  given,  were  equally  cul- 
pable, and  in  pari  delicto  ;  and  the  court  will  not  therefore 
interpose  in  favor  of  either.(&) 

Rule  refused. 


Eagle  against  Alner. 

When  a  Terdict  is  taken  aiibjeet  to  the  opinion  of  the  conrt  on  pomte  reseryed, 
the  plaintiff  must  make  op  the  case,  and  have  it  settled,  and  cannot  move 
for  judgment,  because  no  case  is  made. 

The  right  of  proposing  amendments  to  a  ease  made,  does  not  antheiize  the 
party  to  snbstitnte  a  new  case. 

On  the  trial  of  this  cause  a  verdict  was  taken  for  the 

(a)  Johtuon  V.  Bloodgood,  wpra,  51,  54,  n.  (a) 

(6)  The  maxims  In  pari  delicto,  potior  est  conditio  pouidentis,  and  In 
aquali  jure  melior  eet  conditio  pooridenti^,  are  Ailly  coniidered  b  Bro.  Mas* 
32^-330. 
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plaintiff,  subject  to  the  opinion  of  the  court  on  certain  points 
which  were  reserved.(a) 

No  case  having  been  settled,  Munro  moved  for  judgment 
on  the  verdict. 

Per  Curiam.  It  is  incumbent  on  the  plaintiff  to  make  up 
the  case,  and  if  amendments  are  offered  to  have  it  settled. 
The  points  reserved  must  be  disposed  of  before  he  can  have 
judgment,  and  (he  motion  is  therefore  denied. 

On  a  representation  of  the  proceedings  of  the  parties  tela- 
tive  to  the  case  proposed  to  be  made,  The  Court  said,  that 
where  a  case  is  made  by  one  party,  and  intended  to  be  amend- 
ed by  the  other,  the  right  of  amending  will  not  anthorixe  a 
new  case  to  be  made,  by  way  of  a  substitute  for  the  first,  (a) 

Rule  refused. 

(a)  The  practice  of  findiDg  a  general  verdici  for  the  plaiati^  subjeGl  to  (h^ 
opinioa  of  the  coart  upon  the  whofe  case,  is  abrogated,  and  no  verdicts  are  per- 
mitted to  be  taken  subject  to  the  opinion  of  the  snpreme  courti  except  where 
the  parties  shall  agree  on  the  facts  pioved,  er  where  soeh  fact  shall  be  fomid 
by  the  jury.    Gra.  Prac.  2  ed.  330. 

(5)  Williard  7.  Hallett,  1  Gaines*  R.  344.  "  This  rule,  however,  ought, 
perhaps,  to  be  taken  with  some  qualifications.  If  the  case  proposed  should 
be  so  totally  defective,  either  in  manner,  or  matter,  as  to  render  it  impossible 
to  propose  amendments,  other  than  by  writing  It  anew,  it  would  seem  that 
the  rule  could  not  apply.  The  great  object  is»  to  present  the  case  fairly  to 
the  court ;  and  no  rule  can  exist,  calculated  to  defeat  that  object.  Besides^ 
a  reference  to  the  case  just  cited,  will  justify  the  inference,  that  the  rule  m 
intended  merely  for  the  convenience  of  the  judge,  az>d  to  save  him  the  ne- 
cessity of  wading  through  two  casee  instead  of  one.  This  view  has  been  taken 
of  it,  in  several  case,  within  my  knowledge  ;  and  in  one  cases,  in  particular,  a 
feigned  iseue.  Judge  Edwards  received  amendments  proposed  in  this  way  on 
account  of  the  inaccuracy  of  the  original  case,  and  adopted  them  as  the  basis 
Qf  the  case.    Doe  v.  Roe,  MS.  April,  1831."    Gfa.  Prac.  2d  edit.  332, 
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Cahill  ▼.  Dolph. 


*Cahill  against  Dolph.  [•SSS] 

Jofltices  may  inquire  into  demands  to  the  amount  of  300  dollan,  if  the  plain- 
tUFdaime  no  more  than  a  balance  of  25  dollars ;  and  the  declaration  may 
state  a  debt  or  demand  to  the  amoant  of  200  dollars,  provided  it  conclades 
with  demandmjf  damages  to  25  dollars  only. 

In  error  on  certiorari. 

By  the  justice's  return,  it  appeared  that  the  plaintiff  in 
the  action  before  him,  who  is  the  defendant  in  error,  de- 
clared in  assumpsit^  with  two  counts,  in  each  of  which  he 
stated  that  the  defendant  below  was  indebted  to  him  in  27 
dollars  and  60  cents,  but  concluded  the  declaration  to  his 
damage  of  25  dollars  only. 

It  also  appeared  that  the  defendant  below,  in  some  shape 
or  other,  resisted  the  plaintiff's  demand,  upon  which  a  trial 
by  jury  was  had,  but  no  issue  was  formally  joined. 

Riggs,  for  the  plaintiff  in  error,  relied  upon  two  objec- 
tions ; 

1.  That  no  issue  was  joined  before  the  justice,  and  that, 
therefore,  the  verdict  and  judgment  before  him  were  erro- 
neous. 

2.  That  the  sum  in  each  count  of  the  declaration  exceeded 
the  jurisdiction  of  the  justice. 

Bowman^  contra. 

Per  Curiam.  The  joining  a  formal  issue  before  a  justice 
is  not  material..  It  is  sufficient  if  it  appear  to  have  been 
substantially  done,  which  is  the  case  here. 

As  to  the  second  objection,  a  justice  has  jurisdiction  to 
the  amount  of  200  dollars,  provided  the  balance  claimed  do 
not  exceed  26  dollars.  Regularly,  the  plaintiff  ought  to 
state  in  his  declaration  the  credit  to  reduce  it  to  that  sum, 
which  in  the  present  case  is  not  done,  but  he  concludes  to 
his  damage  of  26  dollars  only.  It  is  therefore  an  objection 
of  form,  and  not  a  substantial  error,  for  which  the  judgment 
below  ought  to  be  reversed.(a) 

Judgment  affirmed. 

(a)  TuiiU  ▼.  Moston,  M^a  25.    SHOmn  ▼.  Sandfwd,  3  Caines  R.  174. 
Vol  I.  51 
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Browerv.  Kingsley. 


[•334]  'Ellis  against  Hay. 

Bail  have  ei|j:ht  days  in  term  after  the  retnrn  of  the  capias  againat  them, 
within  which  to  aorrender  their  principal,  and  an  application  for  leave 
to  aurrender  before  the  expiration  of  that  term,  is  nnneceesary  and  pre- 
mature. 

The  defendant  was  sued  as  the  special  bail,  or  manu- 
cap' or  of  I.  S.  and  the  capias  against  him,  on  which  he 
was  taken,  was  returnable  on  the  last  day  of  the  preceding 
term. 

Wilkins,  on  behalf  of  the  defendant,  moved  for  leave  to 
surrender  the  principal,  and  to  slay  the  proceedings  in  this 
suit,  on  the  usual  terms. 

Per  Curiam.  The  application  is  premature.  The  de- 
fendant, by  the  practice  of  the  court,  has  a  right  to  surren- 
der his  principal,  until  eight  days  in  termheive  elapsed  after 
the  return  of  the  writ.  This  being  the  first  day  of  the 
term,  the  defendant  does  not  stand  in  need  of  our  inter- 
ference to  make  the  surrender.  If  that  be  made  in  time,  the 
proceedings  n  this  suit  will  be  stayed  of  course,  on  a  pro- 
per application  for  the  purpose.(a) 

Rule  granted. 


Brower  c^ainst  Kingsley. 

Where  the  rule  of  reference  in  a  canee,  reqnirea  the  referees  to  report  within 
a  particnlar  time,  the  power  of  the  referees  is  at  an  end,  if  they  do  not  re- 
port within  the  time  limited 

Where  a  oaose  was  referred  to  three  penons,  and  two  6f  them  met  and  made 
a  report,  withoat  giving  notice  to  the  other  to  attend,  the  proceeding  was 
held  to  be  irregular,  and  the  report  was  set 


This  cause  was  referred,  by  consent  to  referees,  and  the 
rule  was  special,  requiring  them  to  hear  the  parties,  and  re. 
port  within  a  specified  time. 

(a)  See  Strang  v.  Barber  ^  GrUHn,  miproy  p. |3S9,  and  n.  (b) 
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Brower  v.  Kingsley, 


The  referees  heard  the  parties,  and,  afterwards,  two  of  them, 
subsequent  to  the  time  limited  in  the  rule,  and  without  noti- 
fying the  third,  convened,  and  made  their  report  in  favor 
of  the  defendant.  Previous  to  making  the  report,  the  plain- 
tiff also,  by  writing,  revoked  the  authority  of  the  referees. 

Pendleton^  for  tha  plaintiff,  moved  to  set  aside  the  report 
on  th^  following  grounds : 

•1.  That  the  power  of  the  referees  was  at  an  end    [*335] 
by  the  limitation  contained  in  the  rule  which  was  en- 
tered by  consent. 

2.  That  their  conduct  was  irregular  in  not  giving  notice  to 
the  other  referee  to  deliberate  and  act  in  conjunction  with 
them. 

3.  That  it  was  competent  for  the  plaintiff  to  revoke  the 
appointment  of  the  referees,  although  he  might  thereby  sub- 
ject himself  to  a  contempt  for  disobeying  the  rule  of  this 
court.    (3Vin.  Ab.  131.) 

Coleman^  contra. 

Per  Curiam,  We  are  of  opinion  that  the  power  of  the 
referees  expired  with  the  time  limited  in  the  rule; (a)  and 
that  the  conduct  of  the  two  referees  was  irregular,  in  not 
meeting  with  the  other,  to  deliberate  together,  or  giving  him 
notice  and  an  opportunity  so  lo  do.  His  assistance  might 
have  changed  their  opinion,  and  produced  a  different  re- 
sult.(6) 

Let  the  report  be  set  aside  for  irregularity,  with  costs. 

Rule  granted. 

(a)  Gra.  Prac.  2d  ed.  575  ;  even  where  no  lime  is  limited,  as  is  generally 
Uie  case  if  the  referees  delay  unreasonably,  the  court  will  compel  them  to  re- 
port ;  3  R.  S.  484,  §  47  ;  and  for  that  purpose  will  grrant  arule,  requiring  them 
to  report  or  show  cause  why  an  attachment  should  not  issue  against  them. 
Stafford  v.  Hesheth,  1  Weni.  71. 

(6)  All  the  referees  must  meet  together  to  do  any  act.  Harrit  v.  Norton, 
7  Wend.  534.    2  R.  S.  384,  §  46.     Gra.  Prac.  2d  ed.  572,  573,  574. 
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,  HaiiMs  T.  Badd. 


Haines  and  others,  Demandaute,  against  Budd,  Tenant. 

Where  on  a  writ  of  right,  a  ^leeial  impariance  is  granted,  to  the  fint  day  of  the 
next  terra,  the  teikant  is  bound  to  plead  on  that  day,  and  ia  not  allowed,  iu« 
til  the  quarto  die  post. 

The  demandant  ie  entitled  to  have  a  view  of  the  premiies,  ai  of  coarse. 

On  a  writ  of  right. 

At  the  last  term,  a  special  imparlance  was  granted  to  the 
tenant,  until  the  first  day  of  this  term.  * 

Mimro  now  moved,  that  the  tenant  be  called  and  plead, 
or  that  bis  default  be  entered. 

Rigg^^  for  ^t^e  tenant,  submitted  whether  he  was  bound  to 
{dead  until  the  quarto  die  post  of  this  term. 

Per  Curiam.   The  tenant  is  bound  to  plead  on  this  day.(a) 

The  tenant  having  pleaded,  Munro  thereupon  prayed  a 
view  of  the  premises,  which  was  opposed  on  the  part  of  the 
tenant.  The  Court  said,  that  the  demandant  was  entitled  to 
have  the  view  of  course.(6) 

(a)  The  tenant  in  a  writ  of  right  if  only  denuuidable  on  the  quarto  die  poot ; 
bat  the  demandant  is  liable  to  be  called  on  the  primo  die  placiti;  and  in  ease 
of  bis  non-appearance,  his  default  may  be  entered,  which,  if  he  does  appear 
and  ezcuee,  on  the  quarto  die  poet,  he  is  fiable  to  a  nonsuit  Swift  y.  Li- 
vingeton,  3  Johns.  Cae.  113.  Clohery  t.  The  Biehop  of  Evon,  Carth.  173. 
Co.  Litt  139,  b.  In  1  Bolstr.  35,  it  is  said,  "  If  it  be  not  in  a  writ  of  right, 
no  man  ia  demandable,  till  the  quarto  die  poet"  MaUom  v.  Roger  $,  1  Co  wen, 
8,  n.  C^)     See  aleo  Swift  v.  Sachet,  C.  C,  133. 

(d)  From  the  principal  case,  and  that  of  the  Freeholdere  of  Graveeend  ▼. 
Voorhie,  eupra^  p.  337,  it  appears  that  both  the  tenant  and  the  demandant, 
in  a  writ  of  right,  are  entitled  to  a  yiew  of  course.  Judge  Cowen,  in  a  note  to 
the  case  of  Viecher  y.  Conant,  4  Cowen,  396,  observes,  "  There  hare  been 
three  decisions,  previous  to  the  one  in  the  principal  case,  upon  the  qaestlon 
when  a  view  shall  be  granted  in  real  actions,  vis.  The  Freeholdere  and  Ink, 
of  Cfraveeend  y.  Voorhie,  1  Johns.  Caa.  337  ;  Haynee  y.  Budd,  id.  335 ;  and 
Oetrander  y.  Kneeland,  520  Johns.  R.  376.  In  the  first,  the  kind  of  action  does 
not  appear ;  and  the  court  lay  down  the  general  role,  which  seems  to  be  the 
ancient  construction  of  the  statute  of  West  3, 13  Ed.  1.  ch.  48,  (the  Latin  of 
which  is  in  3  Inst  480,)  translated  and  enacted  in  1  R.  L.  86,  s.  31,  viz.  that 
the  tenant  is  entitled  to  have  view  as  matter  of  right,  and  that  it  cannot  be 
denied  except  in  the  cases  mentioned  in  the  statute.  These  cases  are  but  few, 
viz.  where  a  writ  ia  brought  to  recoyer  land  lost  by  default,  or  a  second  writ 
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The  People  ▼.  Valentine. 


•The  Peoplr  against  Valentine.         [*336\ 

On  tbe  return  of  «  c«r<tor«n,  to  the  9yer  and  terminer,  of  the  proeeedinga  in 
ibe  caae  of  an  mdiotment  for  a  naiaanee,  this  court  refuaed  to  interfere  oi^ 
a  motion  for  a  writ  to  prostrate  the  naiaance,  until  a  reoord  of  eonviction 
waa  repilarly  made  ont  and  retomed. 

The  defendant  was  indicted  for  a  nuisance,  at  a  court  of 
oyer  and  terminer  in  the  county  of  Westchester,  convicted 
and  fined.  The  proceedings  were  now  brought  up  by  certi- 
orari into  this  court,  and  Colden^  on  behalf  of  the  people, 
moved  for  a  writ  to  the  sheriff,  commanding  him  to  prostrate 
the  nuisance,  &c.  A  formal  record  of  the  conviction  did  not 
appear. 

Per  Curiam.  Whatever  may  be  the  merits  of  this  appli- 
cation, we  cannot  interfere,  until  the  record  be  regularly  made 
out  and  returned. 

Rule  refused. 

where  the  firat  waa  abated  after  view,  provided  the  party  had  view  in  the  fint 
write;  in  dower,  where  the  hii4>and  aliened  to  the  tenant  or  hia  ancestor; 
npon  a  aecond  writ  of  entry,  after  abatement  for  miaaomer  of  the  entry  in  the 
firal,  if  there  waa  view  in  the  firrt ;  and  in  all  write  demanding  landa  by  rea«- 
aon  of  a  demiae  made  by.  a  demandant  or  hia  anceator,  daring  certain  diaabili- 
tiea,  to  the  tenant  The  technical  meaning  of  each  of  theae  exoeptiona  ia 
considered  in  9  Inat  480  to  484.  Hain/ee  ▼.  Budd  went  on  the  same  mloi 
hoUllag  that  a  view  in  a  writ  of  right  was  of  eonrM.  This  ancient  and  narrow 
oonstmction  wm  broken  in  npon  and  done  away  by  Oetranier  ▼.  KneeHamd. 
By  the  old  law,  the  tenant  was,  in  real  actions  in  general,  frima  foeie,  en- 
titled to  a  view,  (Booth,  37,)  and  this  notwithstanding  the  statute  of  West.  3; 
and  the  only  way  to  show  the  exception  was  by  counter-pleading  it,  (id.  38,) 
thus  showing  of  record  that  the  case  was  within  some  of  the  exceptions  in  the 
statute ;  whereas  the  practice  is  now  altered  to  a  form  more  oonyenient  and 
conformable  to  modem  practice  in  other  oases ;  the  onue  of  showing  the  view 
to  be  necessary  being  thrown  on  the  tenant,  and  the  cases  in  which  a  yiew  is 
to  be  granted  much  narrowed.  It  is  plain  that  the  statute  (1  R.  L.  86,)  applies 
to  real  actions  generally,  writs  of  right  as  well  as  dower ;  and  this  being  so, 
the  reaaoning  of  the  court  in  Oetrander  y.  KneeUnd,  and  the  principal  case, 
aeems  t<f  do  away  the  two  former  cases.*'  When  the  tenant  demands  a  view, 
the  demandant  must  sue  ont  the  writ  of  view,  and  cause  view  to  l>e  given  or 
be  nonsuited.    Scojfield  v.  Lodie,  infra,  395  ;  vol.  3,  75.    S.  C,  C.  C.  98. 


337  CASES  IN  THE  SUPREME  COURT. 


Silva  Y.  Low. 


SiLVA  against  Low. 

When  the  juiy  on  a  eeoond  trial  find  a  Terdict  against  the  decnon  of  the  court, 
^    on  the  fonner  motion  for  a  new  trial»  on*  a  point  of  law,  the  conrt  will  grant 
a  rale  for  a  third  trial. 

This  cose  came  up  on  a  motion  for  a  new  trial,  after  a  se- 
cond trial,  on  which  the  jury  had  given  a  verdict  for  the 
plaintiff  as  before,  upon  evidence  substantially  the  same.  (See 
ante,  p.  184.) 

On  the  part  of  the  plaintiff  it  was  insisted,  that  this  was  a 
second  verdict  on  a  question  of  fact,  and  ought  to  conclude. 

For  the  defendant  it  was  contended,  that  the  evidence  be- 
ing materially  the  same,  the  finding  of  the  jury  was  an  at- 
tempt to  overrule  the  decision  of  this  court  on  the  questions 
of  law  formerly  determined,  and  therefore  ought  not  to  pre- 
vail. 

B.  Livingston^  Burr^  and  Harison^  for  the  plaintiff. 

TVoup  and  Hamilton^  for  the  defendant. 

Per  Curiam.  The  jury,  in  finding  this  verdict,  must 
have  intended  to  disregard  the  determination  of  this  court  on 
the  questions  of  law  previously  settled,  and  their  verdict 
must  therefore  be  considered  as  against  law.  It 
[*337]  *could  not  have  been  found  in  conformity  to  the  opin- 
ion of  the  court  as  formerly  delivered,  unless  we  sup- 
pose the  jury  to  have  been  governed  by  conjectures  or  cir- 
cumstances too  trivial  to  be  mentioned.  We  therefore  think 
that  the  verdict  ought  to  be  set  aside ;  and  the  costs  to  abide 
the  event  of  the  suit.(a) 

Lansing,  Ch.  J.  and  Lewis^  J.  dissented. 

New  trial  awarded. 

(a)  "  If  the  jury  at  the  second  trial  find  for  the  party  againit  whom  the  for- 
mer yerdict  was  given,  the  court,  if  the  case  he  doubtful  or  the  second  verdict 
do  not  accord  with  the  justice  of  the  case,  may  be  induced,  undec  circum- 
stances, to  grant  a  third  trial.  It  is  entirely  in  the  discretion  of  the  court, 
however,  to  do  so  or  not ;  for  the  losing  party,  in  such  a  case,  is  not  entitled 
to  it  by  any  rule  or  practice  of  the  court :  and  it  has  accordingly  been  refused, 
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Goix  ▼.  Knox. 


Goix  against  Knox. 

Where  a  policy  of  inrarance  contains  the  written  clause,  "  against  all  rUkt** 
it  protects  the  insured  against  every  loss  happening  daring  the  voyage, 
except  such  as  may  arise  from  his  frandnlent  acts. 

This  was  an  action  on  a  policy  of  insurance,  dated  the 
2l8t  of  February,  1798,  upon  all  kinds  of  lawful  goods  in 
the  ship  Minerva,  on  a  voyage  fiom  New  York  to  Guada- 
loupe,  valued  at  5500  dollars. 

The  premium  was  ten  per  cent,  and  besides  the  usual 
risks  enumerated  in  printed  policies,  it  was  declared,  by  a 
clause  in  writing,  that  the  insurance  was  to  be  "  against  all 
mi*."    The  policy  contained  no  warranty. 

The  cause  was  tried  at  the  last  circuit  held  for  the  city 
and  county  of  New  York,  before  Mr.  Justice  Benson,  and  a 
verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of 
the  court  on  the  following  case,  with  liberty  to  either  party 
to  turn  the  case  into  a  special  verdict. 

The  policy  was  admitted.  It  was  also  admitted  or  prov- 
ed, that  the  Minerva,  in  the  prosecution  of  the  voyage  in- 
sured, was  captured  on  the  2d  of  April,  1798,  by  a  British 
ship  of  war,  and  carried  into  the  island  of  Antigua,  where 
she  and  her  cargo  were  both  libelled  in  a  court  of  vice-admi- 
ralty, and  condemned  as  lawful  prize  to  the  captors,  no  rea- 
son for  the  condemnation  being  assigned  in  the  sentence. 

where  the  second  verdict  was  satisfactory.  2  W.  Bl.  963.  It  is  aiso  in  the 
discretion  of  the  conrt,  to  grant  a  third  trial,  after  two  concurring  verdicts.  4 
Burr.  2108.  But  this  is  seldom  done :  and  the  court  have  refused  to  grant  it 
alter  a  new  trial  for  excessive  damages,  and  the  same  damages  given  by  the 
second  verdict ;  3  Salk.  649  ;  2  Str.  692 ;  and  the  same  where  the  two  con- 
curring verdicts  were  for  the  defendant,  even  although  the  judge  before  whom 
the  second  trial  was  had,  expressed  himself  dissatisfied  with  the  verdict ;  .3 
Taunt  232  ;  and  even  where  the  court  themselves  considered  the  verdict  as 
against  the  weight  of  evidence.  7  Wend.  275.  But  where  in  such  a  case 
the  action  was  brought  for  a  matter  savoring  of  the  realty,  and  the  plaintifT 
would  have  been  concluded  by  the  verdict,  the  court,  under  circumstances,  set 
aside  the  last  verdict,  and  ordered  a  nonsuit  to  be  entered  leaving  the  plaintiff 
to  contest  the  matter  a  third  time,  if  he  would.  2  D.  &  R.  196 ;  see  Graham 
on  New  Trials,  541-556."    Gra.  Prac  2d  ed.  635,  636. 
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Golzv.  Knox. 

The  plaintiff  had  property  on  board  to  the  amount  of 
14,639  dollars  65  cents,  for  which  the  captain  had  signed  a 

bill  of  lading  in  his  favor. 
[*338]  *The  plaintiff  was  naturalized  as  a  citisMn  of  the 
United  States,  on  the  2d  of  August,  1796 ;  and  be- 
fore he  was  so  naturalized,  he  was  a  subject  of  the  Swiss 
Cantons,  of  which  he  is  a  native.  The  plantiff  abandoned  to 
the  underwriters  on  the  lOth  of  June,  1798,  and  at  the  same 
time  exhibited  the  usual  proof  of  loss  and  interest. 

By  the  proceedings  in  the  court  of  vio^admiralty  of  An- 
tigua, which  were  produced  on  the  trial,  it  appeared  that  the 
Minerva  had  on  board,  when  captured,  the  following  papers, 
to  wit: 

1.  An  American  register,  in  the  name  of  the  plaintiff  only ; 

2.  An  affidavit  of  the  plaintiff,  taken  before  a  notary  public 
in  New  York,  dated  the  1st  of  March,  1798,  that  he  was  the 
true  and  lawful  proprietor  of  all  and  singular  the  goods, 
wares  and  merchandizes  shipped  by  him  on  board  the  Mi- 
nerva, as  specified  in  the  two  bills  of  lading  and  invoice 
thereto  annexed,  amounting  to  the  sum  of  14,639  dollars  56 
cents,  and  that  no  subject  of  any  of  the  present  belligerent 
powers,  or  any  other  persQu  or  persons,  was  or  were  direct* 
ly  or  indirectly  interested  or  concerned  with  him  in  the  said 
goods,  or  any  part  thereof,  the  same  being  shipped  solely  for 
his  account  and  benefit,  and  at  his  risk.  To  this  affidavit 
were  annexed  two  bills  of  lading,  both  filled  up  in  favor  of 
the  plaintiff,  and  one  invoice.  The  goods  in  one  of  the  bills 
of  lading,  corresponded  with  the  invoice,  and  amounted  to 
the  value  insured.  There  was  no  invoice  in  the  name  of  the 
plaintiff  accompanying  the  other  bill  of  lading,  but  among 
the  admiralty  papers  there  appeared,  besides  the  bills  of  lad- 
ing and  invoice  already  mentioned,  another  bill  of  lading, 
and  an  invoice  corresponding  with  it,  in  the  name  of  Benja- 
min F.  Haskin.  This  bill  of  lading  in  favor  of  Raskin 
agreed,  in  all  respects,  with  the  one  in  fovor  of  the  plaintiff, 
which  was  not  accompanied  with  an  invoice ; 

3.  An  affidavit  made  by  Haskin,  on  the  1st  of  March, 
1798,  before  a  notary  public,  that  he  was  the  sole  owner  of 
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the  goods  contained  in  the  last  mentioned  invoice, 
and  in  *the  bill  of  lading  in  his  favor,  and  that  no    [*339] 
citizen  or  subject  of  the  present  belligerent  powers 
had  any  part  or  portion  therein,  directly  or  indirectly ; 

4  A  manifest  of  the  cargo  signed  by  the  captain,  which 
corresponded  with  the  goods  specified  in  the  two  invoices 
above  mentioned,  and  was  sworn  to  before  a  notary  public 
in  New  York : 

6.  A  sea-letter,  granted  by  the  president  of  the  United 
States  to  the  master  of  the  Minerva,  in  the  English,  French, 
Spanish  and  Dutch  languages,  specifying  the  voyage,  and 
the  articles  on  board,  with  the  usual  certificates  of  the  con- 
suls of  those  nations ; 

6.  Another  bill  of  lading  and  invoice  of  goods,  in  favor  of 
Jacob  Pintado,  a  naturalized  citizen  of  the  United  States ; 

7.  A  clearance  from  the  custom-house  at  New  York,  dated 
the  28th  of  February,  1798 ; 

8.  A  passport  for  the  Minerva  as  an  American  ship,  signed 
by  the  president,  and  countersigned  by  the  secretary  of  state, 
and  the  collector  of  customs  of  New  York ; 

9.  A  roll  of  the  crew,  by  which  it  appeared  that  all  ther 
crew,  consisting  of  thirteen,  were  native  Americans,  except^ 
ing  three ;  one  of  whom  was  a  Prussian,  another  a  French-^ 
man,  and  a  third  a  Chinese.  This  roll  was  sworn  lo  by  the 
master,  before  a  notary  public,  stating  that  all  the  crew  were 
native  or  naturalized  citizens  of  the  United. States;  but  in 
the  roll  it  was  also  stated,  that  one  of  the  crew  was  a  subject 
of  the  king  of  Prussia ;  that  another  was  a  subject  of  the  re- 
public of  France,  and  a  third  a  subject  of  the  emperor  of 
China.  This  roll  was  duly  attested  by  the  collector  of  New 
York,  and  certified  by  the  French  and  Spanish  consuls ; 

10.  The  depositions  of  the. master,  and  the  first  and  second 
mates ;  by  which  it  appeared,  that  the  Minerva,  when  taken, 
had  no  colors  but  American,  and  that  she  made  no  resistance. 

By  the  master's  deposition,  it  appeared,  that  he  signed  bills 
of  lading  for  the  cargo  of  the  ship,  as  the  property 
*of  Haskin  and  the  plaintiff.    That  all  the  bills  of    [*340] 
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lading  were  presented  to  him  by  the  plaintiff,  which  he 
signed  and  delivered  to  him  again. 

B.  Livingston  and  BurVy  for  the  plaintiff. 

Trcfup  and  Harison^  for  the  defendant. 

Per  Curiam.  In  the  present  case  there  is  no  warranty, 
either  express  or  implied,  nor  any  representation  that  the  ship 
or  goods  were  neutral  property ;  and  besides  the  usual  risks 
inserted  in  printed  policies,  this  policy  declares  that  the  in- 
surance is  to  be  "  against  all  risks.'Xa)  This  expression  is 
▼ague  and  indefinite,  but  if  we  allow  it  any  force,  it  must  be 
considered  as  creating  a  special  insurance,  and  extending  to 
other  risks  than  are  usually  contemplated.  We  are  inclined 
to  give  it  a  liberal  construction,  and  apply  it  to  all  losses,  ex- 
cept such  as  arise  from  the  fraiid  of  the  insured.  This 
limitation  is  necessary  and  proper,  for  it  cannot  be  supposed 
that  the  plaintiff  was  to  be  insured  against  his  own  fraudu- 
lent acts.  The  terms  used  are  suMciently  broad  to  compre- 
hend every  other  loss.  With  this  construction,  whatever 
may  be  the  effect  of  the  sentence  of  a  foreign  court  of  admi- 
ralty in  ordinary  cases,  it  will  not  interfere  with  the  plain- 
tiff's right  of  recovery  in  this. 

Much  reliance  was  placed  by  the  defendant's  counsel  on 
the  extra  bill  of  lading,  annexed  to  the  plaintiff's  affidavit, 
and  found  among  the  ship's  papers  which,  it  was  contended, 
was  false  and  colorable,  and  tended  to  enhauce  the  risk.  We 
think  it  could  not  have  that  effect.    On  the  face  of  the  pa- 

(a)  By  the  8Utem«Dt  of  facts  in  this  case  it  appears  that  these  words  were 
torttfen.  Upon  the  oonstraction  of  policies  of  insurance,  Lord  Ellenborongrh, 
remarks,  in  the  case  of  RohtrUon  v.  French^  4  East,  135,  *'  that  the  grreater 
part  of  the  printed  languanfe  of  them  being  inTariable  and  uniform  has  ac- 
quired horn  use  and  practice  a  known  and  definite  meaning,  and  that  the 
words  superadded  in  writing  (subject  indeed  always  to  be  governed  in  point 
of  construction  by  the  langnage  and  terms  with  which  they  are  accompanied) 
are  entitled  nevertheless,  if  there  should  be  aoy  reasonable  doubt  upon  the 
sense  and  meaning  of  the  whole,  to  have  a  greater  effect,  attributed  to  them 
than  to  the  printed  words,  inasmuch  as  the  written  words  are  the  immediate 
langnage  and  terms  selected  by  the  parties  themselves  for  the  ezpiession  of 
their  meaning,  and  the  printed  words  are  a  general  formula  adapted  equally  to 
their  case,  and  that  of  all  other  contracting  parties  upon  similar  occasions  and 
rabjeets." 
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pers,  it  was  pluinly  a  mistake,  and  the  other  documents  ac- 
companying the  property  were  calculated  to  lessen  the  risk, 
and  preclude  every  idea  of  intentional  fraud. 

We  are,  therefore,  of  opinion,  that  the  plaintiff  is  entitled 
to  recover. 

Judgment  for  the  plaintiff. 


Xxoix  against  Low.  [*34i] 

If  a  TMsel  ii  desoribed  in  a  policy  as  an  "  American  ship,"  it  is  an  implied 
warranty  that  ehe  is  American.(a) 

A  leDtence  of  a  foreigrn  eonrt  of  admiralty  condemning^  a  yenel  ai  good  and 
lawful  prixff  without  Bmgning  any  reason,  is  to  be  considered  as  proceed- 
ing on  the  groaod  of  its  being  enemy's  property.(6) 

Snch  a  sentence  is  conclosiye  eyidenee  of  the  breach  of  warranty  by  the  as- 
sured, (c^ 

Qttffre,  if  the  neglifrence  of  the  assured  in  not  having  proper  documents  ou 
board,  or  haying  contradictory  papers,  in  consequence  of  which  the  ship  is 
taken  out  of  her  counw,  amounts  to  a  deviation  ? 

This  was  an  action  on  a  policy  of  insurance  ''on  the 
American  ship  Minerva,''  on  a  voyage,  from  New  York  to 
Guadaloupe.  The  cause  was  tried  at  the  last  sittings  in  New 
York,  when  a  verdict  was  found  for  the  plaintiff,  subject  to 
the  opinion  of  the  court,  on  a  case  made  between  the  parties, 

(a)  Barker  t.  Phanix  Ins.  Co.  8  Johns.  R.  307.  The  words,  "  the  Span* 
jek  brig  New  Conotitution"  contain  a  warranty  that  the  brig  is  Spanish,  and 
it  is  not  competent  for  the  assured  to  show  that  the  underwriters  were  in- 
formed at  the  time  of  their  subscription,  that  she  was  in  truth  an  American 
yesMl,  and  whs  to  be  ostensibly  Spanish  for  the  purpose  of  ayoiding  capture  by 
the  enemy  ;  Atherton  v.  Brown^  14  Mass.  R.  152 ;  S.  P.  Higgine  ^.Liver* 
more,  id.  106  ;  Lewie  y.  Thatcher ,  15  id.  431 ;  and  a  representation  in  a  policy 
that  the  property  insured  is  neutral,  amounts  to  an  express  warranty  that  the 
property  is  neutral.  Walton  ^  Pagan  y.  JffetAujts,  Brey.  Mss.  1  Tr.  Con. 
Rep.  381. 

(6)  This  case  is  reyerMd  in  error,  on  this  point,  infra,  vol.  3,  p.  480. 

(e)  Ludlow  y.  DaU,  ewpra  16 ;  Vandenheuvel  y.  United  Ine,  Co,  infra, 
yol.  8,  p.  127;  S.  G.  in  error,  id.  451 ;  whero  the  opinion  of  the  court  upon 
this  point  is  reyersed. 
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with  liberty  for  either  party  to  turn  the  same  into  a  special 
verdict. 

The  policy  was  dated  the  10th  February,  1798,  and  sub- 
scribed by  the  defendant,  as  president  of  the  United  Insurance 
Company  for  10,000  dollars.  The  ship  was  valued  at  13,000 
dollars.    The  policy  was  in  the  usual  printed  form. 

The  other  material  facts  in  the  case  were  the  same  as 
stated  in  the  preceding  case  of  Oaix  v.  Knox. 

B.  Livingston  Bind  Burr^  for  the  plaintiff. 

Troup  and  Hariswi^  for  the  defendant. 

Radcliff,  J.  This  is  the  case  of  a  policy  on  the  ship 
Minerva,  on  a  voyage  from  New  York  to  Guadaloupe.  The 
risks  specified  in  the  policy,  are  of  the  usual  kind.  There 
is  no  express  warranty  that  the  ship  was  neutral ;  but  she 
is  stated  in  the  policy  to  be  an  American  ship.  She  was 
captured  on  the  voyage  insured,  by  a  British  privateer,  car- 
ried to  the  island  of  Antigua,  aud  there  libelled  and  con- 
demned in  the  court  of  vice  admiralty,  as  a  lawful  prize, 
no  reason  for  the  condemnation  being  stated  in  the  sentence. 
It  appears  that  the  papers  of  the  ship  were  regular,  and 
such  as  were  requisite  to  entitle  her  to  the  privileges  of  an 
American  ship ;  that  the  plaintiff  was  the  owner  ;  that  he  is 
a  native  of  one  of  the  Swiss  cantons,  and  that,  on  the  2d 
August,  1796,  he  was  naturalized  as  an  American  citizen. 
He  has  abandoned  to  the  underwriters,  and  claims  a  total 
loss. 

It  does  not  appear  on  what  particular  ground,  or  od  what 
evidence  the  court  of  admiralty  proceeded.  The  ship's  papers 
were  in  the  possession  of  that  court ;  but  if  nothing  else 
[•342]  api^eared,  there  could  exist  no  circumstance  *of  fraud 
or  suspicion,  unless  the  irregularity  of  one  of  the 
papers,  I  mean  the  supernumerary  bill  of  lading,  be  conside- 
red as  such.  If  it  rested  on  that  alone,  (which  probably 
arose  from  inadvertence  or  mistake,)  I  should  think  the  con- 
demnation unjust,  and  that  the  insured,  if  at  liberty  to  exa- 
mine it,  ought  not  to  be  affected  by  it.  The  case  still  pre- 
sents three  questions  to  be  determined. 

1.  Whether  the  expression  contained  in  the  policy,  nam- 
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ing  her  the  American  ship  MiDerva,  anxrants  to  an  implied 
warranty  of  that  fact  ? 

2.  Whether  the  sentence  c(  the  court  of  admiralty  is  to  be 
considered  as  proceefJiug  on  the  ground  of  her  not  being 
neutral  property  ? 

3.  Whether  proceeding  on  that  ground,  the  sentence  is  to 
be  deemed  conclusive  against  the  plaintiff. 

On  the  first  point,  1  can  entertain  no  doubt.  It  was  evi- 
dently material  to  the  risk,  whether  the  ship  was  American, 
and,  therefore,  a  neutral  ship ;  and  a  representation  of  that 
fact,  whether  in  the  policy  or  otherwise,  if  untrue,  must  dish 
charge  the  underwriter.  It  is  a  fact  resting  in  the  knowledge 
of  the  insured,  for  which  he  ought  to  be  responsible.  {So- 
loucci  V.  WoodmasSf  Park,  362.)  Being  inserted  in  the 
policy,  it  becomes  a  part  of  the  written  agreement,  and  effec- 
tually concludes  him  if  he  cannot  maintain  it. 

As  to  the  second  question,  I  think  the  sentence  is  to  be 
considered  as  proceeding  on  the  want  of  neutrality.  Its 
silence  will  not  authorize  a  different  conclusion.  Enemy 
property  forms  the  general  ground  of  condemnation.  If 
founded  on  a  special  or  different  ground,  it  would  probably 
have  been  stated,  or  might  be  made  to  appear  from  the  libel, 
or  the  proceedings  upon  it,  to  which  it  must  have  referred. 
No  other  being  shown,  an  extraordinary  cause  of  condem- 
nation cannot  be  presumed.  This  interpretation  of  silent 
sentences,  was  adopted  in  the  case  of  Salmicci  v.  Woadr 
nuiss,  and  appears  to  be  natural  and  just. 

The  third  question  has  already  been  determined  against 
the  insured,  in  the  case  of  Ludlow  v.  Dtile,  (ante,  p.  16,) 
and  I  consider  it  unnecessary  to  review  that  decision. 

*I  am,  therefore,  of  opinion,  that  the  plaintiff  ought  [•343J 
not  to  recover. 

Kent,  J.  The  ship  insured  in  this  case  was  described  in 
the  policy,  as  the  American  ship  Minerva.  She  was  captored 
in  the  prosecution  of  her  voyage  by  a  British  ship  of  war, 
and  carried  into  the  island  of  Antigua  and  condemned  as  law- 
ful prize. 

Several  questions  arise  upon  this  case: 


344  CASES  IN  THE  SUPREME  COURT. 

Goix  V.  Low. 

1.  Whether  the  above  description  amounts  to  a  warranty 
that  the  ship  was  American  property. 

2.  If  it  does,  then  whether  the  condemnation  is  evidence 
of  a  breach  of  it. 

3.  If  it  does  not,  then  whether  the  facts  in  the  case  do  not 
prove  a  deviation  to  have  taken  place  .in  the  course  of  the 
voyage. 

There  are  no  precise  words  which  have  been  held  requi- 
site to  create  a  warranty.  It  is  a  written  declaration  upon 
the  face  of  the  policy,  of  a  fact  in  respect  to  the  subject  in- 
sured. A  naked  insertion  in  the  mai^in  of  a  policy  of  these 
words,  "  thirty  seamen  besides  passengers,"  has  been  adjudg- 
ed to  amount  to  a  warranty.  (Doug.  10.)  If  the  word  Ameri- 
can had  been  written  in  the  margin  of  the  policy  against  the 
nam^  of  the  ship,  it  must  have  been  equally  operative  with 
the  words  •*  thirty  seamen."  They  are  equally  allegations 
of  a  fact  relative  to  the  subject  which  the  insured  ought  to 
be  held  equally  to  prove.  The  word  American  cannot  have 
less  force  for  being  incorporated  with  the  description  of  the 
ship  in  the  body  of  the  policy,  than  if  it  stood  solitarily  in  the 
margin.  Allegations  of  this  kind  may,  perhaps,  attract  more 
or  less  attention  according  to  their  position  in  the  instrument. 
But  in  the  construction  of  written  contracts  we  are  to  pre- 
sume that  the  attention  of  the  parties  has  been  alive  and  ac- 
tive throughout  the  whole  instrument,  and  that  no  averments 
are  any  where  inserted  without  meaning  and  without  use. 

The  ship  was  captured  on  the  high  seas,  and  condemned 
as  lawful  prize.  She  could  not  have  been  lawful  prize,  ex- 
cept upon  the  ground  that  sbe  was  not  an  American  ship,  or 

that  she  had  in  some  matiner  forfeited  her  immuni- 
[•344]    ties  *as  such,  and  in  either  case,  if  such  was  the  fact, 

the  warranty  was  not  fulfilled.  (7  Term  Rep.  705.) 
And  that  this  must  have  been  the  case,  I  considered  as  con- 
clusively proved  by  the  sentence  of  condemnation  in  the 
court  of  vice-admiralty.  The  conclusive  effect  of  such  sen- 
tences was  admitted  and  declared  by  this  court  in  the  case  o( 
Ludlow  V.  DcUe,  in  January  terra,  1799  ;  (ante,  p.  16,)  and  al- 
though the  merits  of  the  question  there  decided,  have  been 
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permitted  to  be  re-considered  and  re-argued  in  this  cause,  I 
still  think  the  decision  to  be  .sound.  The  true  principle  of 
law  iS;  that  where  a  fact  has  been  litigated  and  decided  by  a 
court  having  jurisdiction  of  the  case,  and  has  become  a  res 
judiccUa^  that  decision  will  conclude  the  parties,  and  each  of 
them,  in  all  other  courts,  and  for  this  reason,  that  the  point  is 
decided  by  a  court  of  competent  authority. 

I  cannot  believe  in  the  suggestion  made  upon  the  argument, 
that  this  principle,  which  appears  to  be  deeply  engrafted  into- 
each  of  the  systems  of  English  jurisprudence,  (Str.  733 ;  2 
Wood.  456  ;  7  Term  Rep.  623,  681 ;  2  Ersk.  Inst.  735  ;  2 
Kaimes*  Eq.  366,}  has,  as  it  respects  the  sentences  of  foreign 
courts,  been  moulded  and  extended  from  reasons  of  state,  or 
in  furtherance  of  their  particular  interests  as  a  commercial 
nation.  The  dignified  character  of  their  courts  of  justice, 
(I  speak  of  their  higher  courts  of  law  and  equity)  which  have 
maintained  their  integrity,  and  protected  right  to  a  degree 
never  before  witnessed  in  the  history  of  civil  society,  is  suf- 
ficient to  repel  the  force  of  such  an  unfounded  insinuation. 
Nor  indeed  is  the  doctrine  peculiar  to  the  English  law.  It 
constitutes  an  important  item  in  the  code  of  public  law ;  and  is 
sanctioned  by  the  usage  and  courtesy  of  nations ;  this  leads 
me  to  a  new  and  more  interesting  view  of  the  question. 

If  the  subjects  of  one  government  be  aggrieved  by  unjust 
judgments  in  the  courts  of  another,  it  is  not  a  case  of  judicial 
redress.  The  party  aggrieved  ought  first  to  seek  relief  by 
appeal  to  the  courts  of  review  in  the  last  resort,  and  if  justice 
be.still  denied  him,  he  must  then  lay  his  case  before 
the  sovereign  of  his  own  country.  The  injury  ♦be-  [*346] 
comes  a  concern  of  his  government,  and  a  ground  of 
national  interference,  and  eventual  reprisal.  But  the  case  of 
public  interference,  as  Grotius  observes,  (1.  3,  c.  2,  §  6,)  must 
be  *'  in  re  minime  dubia  et  plane  contra  jus  f  for  in  all 
dubious  cases,  the  presumption  is  in  favor  of  the  judgment. 
Gronovius  (ibid.)  confirms  this  doctrine,  and  observes^  that 
where  there  is  not  manifest  injustice,  the  judges  are  to  be  re* 
garded  as  honest  men,  and  their  judgments  as  truth,  uhi  non 
est  manifesta  injustitia  judices  habenturpro  bonis  viris^  ui 
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judicatum  pro  veritate.  The  same  doctrine  is  adTanced  by 
Yattel,  (I.  3,  i  84,  H5.)  and  Majtens,  p.  104,  105,  and  by  the 
English  judges,  in  their  answer  to  the  memorial  of  Prussia ; 
they  all  express  tbemselTes  in  a  reryensphatie  manner,  as  to 
the  definitiveoess  of  the  decisions  of  foreign  tribunals  bav- 
ing  competent  jurisdiction.  An  important  distinction  pre- 
vails upon  this  subject  both  in  Great  Britain  and  upon  the 
Continent,  and  it  ought  to  be  kept  in  view  in  all  the  discns- 
^ons  upon  the  question.  No  sovereign  is  obliged  to  execute 
within  his  dominions,  a  sentence  rendered  out  of  it,  and  if 
such  execution  be  sought  by  a  suit  upon  the  judgment,  or 
otherwise,  he  is  then  at  liberty  in  his  courts  of  justice  to  ex- 
amine into  the  nierits  of  such  judgment  And  yet  in  the 
case  of  a  suit  to  obtain  the  effect  of  a  foreign  judgment,  the 
rule  is,  that  the  judgment  shall  be  presumed  right,  and  it  shall 
lay  with  the  opposite  party  to  show  cause  against  it.  But  if 
a  judgment  has  been  pronounced  and  carried  into  effect  by  a 
competent /onif?»)  no  foreign  court  will  admit  of  a  fresh  liti- 
gation, at  the  instance  of  either  party,  upon  a  fact  once  in  is- 
sue and  decided.  The  plea  of  the  foreign  judgment  will  be 
a  bar  to  the  second  action.  The  action  is  excluded  by  what 
is  termed  by  civilians  exeeptie  rei  judicat^B.  (Martins'  Law 
of  Nations,  106.  Ersk.  and  Kairoes'  %U  supra.  Doug.  1, 
and  Galbraith  v.  Neville,  cited  in  addenda  to  Dong.) 
In  the  present  case,  the  question  now  raised,  whether  the 

Minerva  was  an  American  ship,  was  the  very  ques- 
[*346]    tion  raised,  *and  decided  against  the  present  plaintiff,, 

by  the  court  at  Antigua.  He  was  a  party  to  that 
suit,  and  had,  by  himself,  or  bis  agent,  due  notice  and  due 
opportunity  to  make  his  defence.  That  court  had  the  com* 
petent  jurisdiction  to  try  the  question,  and  the  party  is  bound 
by  its  sentence,  with  a  reservation  of  his  right  of  appeal.  If 
he  does  not  appeal,  he  must  be  considered  as  acquiescing  in 
the  justice  of  that  sentence.  We  are  to  regard  it  as  the  evi- 
dence of  truth,  res  judicata  pro  veritaie  aedpkur*  The 
peace  of  society,  the  interests  of  national  intercourse,  mutual 
urbanity,  and  the  necessity  that  litigations  should  cease,  ren* 
ders  the  rule  as  salutary  as  it  is  extensive* 
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But  if  the  court  were  now  to  depart  from  its  former  deci- 
sion on  the  question,  there  is  another  ground  to  be  taken  in 
this  case,  and  which  I  apprehend  to  be  sufficient  to  prevent 
a  recovery.  The  ship  had  contradictory  papers  on  board, 
and  -that  fact  was  a  sufficient  cause  for  bringing  the  vessel 
in  for  adjudication.  These  contradictory  and  colorable  pa- 
pers, I  admit  and  believe,  originated  in  the  mistake  of  the 
plaintiff;  but  insurers  are  not  liable  for  losses  arising  from 
mistakes  of  the  owner  or  master.  A  laches  of  the  plaintiff 
if  it  be  the  cause  of  a  seizure,  will  avoid  the  policy,  as  for  a 
deviation.  These  papers,  I  also  admit,  were  susceptible  of 
explanation  ;  but  in  the  moment  and  hurry  of  detention  and 
inspection  on  the  high  seas,  dum  fervet  optLS,  there  is  not 
leisure  for  an  apcurate  examination  of  contradictory  papers, 
and  the  belligerent  is  perfectly  justiQable  in  sending  in  the 
vessel  for  a  judicial  inquiry.  This  departure  of  the  vessel 
from  her  regular  course  is  not  a  justifiable  deviation,  provid- 
ed  the  vis  major  by  which  it  was  produced,  proceeded  from 
the  neglect  of  the  owner.  And  as  in  this  case,  the  contra- 
dictory papers  which  justified  the  seizure,  proceeded  from 
the  want  of  due  attention  in  the  plaintiff,  he  must  be  6onsid- 
ered  as  the  cause  of  that  seizure  and  deviation,  and  he  has 
thereby  discharged  the  insnrer. 

I  am  accordingly  of  opinion,  that  the  defendant  is  entitled 
to  judgment. 

*Benson,  J.,  concurred  in  the  opinion  delivered    [*M7] 
by  Kent,  J.,  on  the  last  point,  and  that  the  defendant 
was,  therefore,  entitled  to  judgment.    He  gave  no  opinion  on 
the  other  points. 

Lewis,  J.    Two  questions  arise  in  this  cause. 

1.  Whether  the  term^  American  ship^  applied  to  the  Mi- 
nerva in  the  policy  of  insurance,  amounts  to  a  warranty  ? 

2.  If  it  does,  is  her  condemnation,  in  a  prize  court  of  a 
belligerent  power,  conclusive  on  the  question  of  neutrality  ? 

All  contracts  are  to  be  construed  according  to  the  intent 
of  the  contracting  parties,  so  as  to  give  complete  effect  to 
such  intent,  if  it  may  be  done,  consistent  with  the  rules  of 
law.    The  contract  of  instirance  is  to  be  most  liberally  ex- 
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pounded  for  the  attainment  of  this  end.  The  first  inquiry 
theu  is,  whether  the  words  American  ship  amount  to  a  war- 
ranty within  the  meaning  and  intention  of  the  parties.  To 
constitute  a  warranty,  the  stipulation  must  be  on  the  face  of 
the  policy,  but  it  does  not  thence  result,  that  every  assertion 
there  found  is  a  warranty.  There  appears  to  me  a  clear  dis- 
tinction, between  terms  intending  to  designate  with  precision 
the  subject  matter  of  the  contract,  and  those  which  form  an 
express  wai*ranty  or  condition.  The  one  constitutes  a  sub- 
stantive ground  of  insurance,  the  other  is  a  mere  quality  of 
the  subject,  inserted  for  the  sole  purpose  of  identification. 
Their  efiects  also  are  variant ;  for  while  the  one,  perhaps, 
ought  to  be  construed  most  rigorously  against  the  party 
bound  by  it,  and  therefore,  to  be  true,  in  the  most  extensive 
latitude  in  which  the  contract  can  be  affected  by  it,  it  shall, 
in  regard  to  the  other,  be  taken  to  be  true  in  its  most  simple 
and  common  sense.  Thus,  where  a  ship  is  expressly  war- 
ranted American,  the  construction  shall  be,  that  she  is  war- 
ranted as  entitled  to  all  the  privileges  of  neutrality. — But 
where,  in  the  ordinary  part  of  the  policy,  among  her  distin- 
guishing qualities,  she  is  styled  American,  if  she  is  so,  in  the 

ordinary  acceptation  of  the  term,  and  in  common 
[*348]    understanding,  *it  shall  suffice.    This  construction 

is  not  repugnant  to  the  rules  of  law,  and  it  only 
remains  to  ascertain  the  intent  and  meaning  of  the  parties, 
which,  in  every  case,  must  be  drawn  from  the-  particular 
circumstances.  In  the  present  case,  we  find  the  expression 
connected  with,  and  standing  among  the  descriptive  terms  of 
the  subject.  It  is  not  inserted  in  the  mode  in  which  the 
defendants  are  accustomed  to  introduce  warranties.  We  are 
to  suppose  that  it  produced  no  deduction  from  the  ordinary 
rate  of  insurance;  for  if  it  had,  the  underwriters  would 
undoubtedly  have  shown  it,  and  this  would  have  been  con- 
clusive as  to  the  intent.  It  may  be  likened  to  the  case  of 
estoppels :  a  particular  recital  or  averment  shall  estop,  a 
general  recital  shall  not,  as  in  the  case  of  Skipwithv.  Greenf 
(8  Mod.  311,)  calling  lands  meadow,  in  a  lease,  shall  not 
estop,  but  the  party  may  show  them  to  be  arable.    In  the 


NEW  YORK,  APRIL,  1800.  349 

Goix  V.  Low. 

policies  on  the  goods  also,  which  are  to  a  greater  value  than 
that  on  the  ship,  there  is  no  warranty,  which  is  an  additional 
circumstance  explanatory  of  the  intention  of  the  parties. 

The  commercial  law  of  most  nations  is  adjusted  to  the 
principles  of  their  peculiar  policy.  America,  growing  into 
conunerctal  importance,  should  not  be  inattentive  to  this 
fact.  And  as  the  business  of  insurance  will  soon  become  to 
her  an  important  commercial  object,  by  reason  of  foreigners 
procuring  policies  to  be  effected  here,  it  is  of  the  highest  im- 
portance to  preserve  the  strictest  good  faith,  to  show  as  little 
disposition  to  cavil,  and  to  raise  as  few  difficulties  in  the 
adjustment  of  these  contracts,  as  we  feel  ourselves  bound  to 
do.  in  our  other  foreign  engagements.  I  can  find  no  British 
law  which  impugns  the  distinction  I  have  stated ;  the  case 
of  Bean  and  Siupart^  Doug.  10,  is  by  no  means  against  it. 
For  the  insertion  there  in  the  margin,  purported  to  be  a  war- 
ranty, from  the  very  manner  of  its  introduction. 

I  might  rest  my  opinion  on  this  single  point ;  but  as  the 
other   is   of  great  importance,  and  as  it  is  stipulated  that 
either  party  may  turn  the  case  into  a  special  verdict, 
it  *may  be  desirable  that  an  opinion  should  also  be    [*349] 
expressed  on  the  other  question. 

How  far  the  sentence  of  a  foreign  court  shall  be  conclusive 
upon  the  parties  to  a  contract  of  insurance,  in  deciding  a 
question  of  neutral  property,  is  an  interesting  inquiry.  The 
British  adjudications  do  not,  in  my  opinion,  place  the  question 
out  of  doubt.  In  BarzUlay  v.  LennSj  (Park,  360,)  Lord 
Mansfield  observes,  that  no  nation  is  bound  by  the  particular 
r^ulations  of  belligerent  powers,  unless  they  are  agreeeable 
to  the  general  laws  of  nations,  but  that  all  third  persons  and 
mercantile  people  are,  and  that  the  assured,  by  his  warranty, 
takes  the  knowledge  of  the  circumstances  on  himself.  In 
Easter  term  following,  in  the  case  of  Mayne  v.  WcUter^  (Park, 
196,)  he  declares  a  particular  ordinance  of  France  arbitrary 
and  oppressive,  contrary  to  the  laws  of  nations,  and  as  both 
parties  were  ignorant  of  it,  the  underwriter  must  nm  all 
risks.  (Park,  365.)  In  SaUmcci  v.  Johnson^  Mr.  Justice 
BuUer  declares,  that  a  ship  is  only  bound  to  take  notice  of 
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the  laws  of  the  country  she  sails  from,  and  of  that  to  which 
she  sails;  but  not  of  the  particular  ordinances  of  other 
powers.  These  opinions  are, .  to  me,  contradictory  and 
irreconciieable,  and  nothing  conclusive  can  be  inferred  from 
them.  If  we  resort  to  writers  on  the  law  of  nations,  the  only 
authority  which  I  can  find,  notwithstanding  the  references 
are  many,  is  that  of  Grotius,  (B.  3,  cap.  2,  sec.  6,)  and  his  com- 
mentators, and  it  appears  to  me  rather  to  oppose  than  to 
affirm  the  doctrine.  His  words  are,  "  That  in  doubtful  cases, 
the  presumption  is  in  favor  of  the  judges  established  by  public 
authority ;  but  in  a  case  admitting  of  no  doubt,  where  sen- 
tence shall  pass  plainly  against  right,  it  is  a  just  cause  of  re- 
prisal, for  that  the  authority  of  the  judge  is  not  of  the  same 
force  against  strangers,  as  subjects." 

Park,  in  his  comment  on  the  cases  above  cited,  observes, 
that  if  the  sentence  be  so  ambiguous  and  doubtful,  that  it  is 
difficult  to  say  on  what  ground  the  decision  turned ;  or  if  there 

be  color  to  suppose,  that  the  court  abroad  proceeded 
[*356]    upon  matter  not  relevant  to  the  point  in  issue,  *evi- 

dence  will  be  allowed,  in  order  to  explain ;  and  if 
the  sentence  on  the  face  of  it  be  manifestly  unjust,  or  founded 
on  ordinances  which  form  no  part  of  the  law  of  nations,  it  is 
a  risk  within  the  policy.  With  these  qualifications,  the  rule 
that  where  the  foreign  sentence  appears  to  have  proceeded  on 
the  point  in  issue  between  the  parties,  or  is  general  without 
any  special  ground  being  stated,  it  shall  conclude  the  question 
of  neutrality^  though  not  perfectly  unobjectionable,  is  less 
liable  to  exception. 

To  apply  it,  thus  qualified,  to  the  case  before  us.  No 
reason  is  here  assigned  in  the  sentence,  for  the  condemnation. 
But  looking  into  the  testimony  on  which  the  sentence  is 
grounded,  w6  find  abundant  reason  to  suppose,  nay.  I  may 
say  conclusive  evidence,  that  the  foreign  tribunal  proceeded 
on  matter  not  relevant  to  the  question  of  neutrality.  If  we 
are  to  respect  these  foreign  adjudications,  and  to  presume 
that  they  are  agreeable  to  the  jus  gentium  ;  if  we  are  to  be* 
lieve  that  an  American  citizen,  in  a  British  provincial  court 
of  vice-admiralty,  in  a  controversy  with  a  British  subject, 
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where  too  often  the  judge  is  a  party  in  the  cause,  will  meet 
with  impartial  justice,  we  must  suppose  that  our  laws  and 
our  regulations  will  be  also  there  respected.  According  to 
the  laws  of  the  United  States,  this  ship  was,  to  every  intent, 
American,  and  the  evidence  of  her  being  so  was  fully  before 
the  court  of  yice-«dniiralty.  To  that  court  were  produced, 
her  register,  which  was  American,  and  in  the  name  of  the 
plaintiff  only  ;  a  sea  letter,  granted  by  the  president  of  the 
United  States,  accompanied  by  certificates  from  the  Dutch, 
Spanish,  French,  and  English  consuls,  declaratory  of  the 
voyage,  and  the  articles  on  board ;  a  clearance  from  the 
custom  house  at  New  York ;  a  passport  declaring  her  Ame- 
rican, signed  by  the  president  of  the  United  States,  and  coun- 
tersigned by  the  secretary  of  state,  and  the  collector  of  the 
customs  at  New  York ;  a  roll  of  the  crew,  from  which  it  ap- 
peared that  all,  except  three,  were  native  Americans;  and 
lastly,  the  testimony  of  the  master  and  mates,  that  she  had 
none  but  American  colors.  Can  we  suppose  that  a 
judge  was  to  *be  found,  in  any  civilized  country,  [*351] 
who  in  the  face  of  such  testimony,  uncontradicted, 
would  say  this  was  enemy's  property  ?  In  justice  to  a  judge 
who  could  pronounce  such  a  decision,  we  must  conclude  that 
his  opinion  was  founded  on  the  extra  bill  of  lading,  mentioned 
in  the  other  cause  of  Ooix  v.  Knox^  to  which  we  are  referred, 
and,  therefore,  the  question  of  neutrality  is  not  affected  by  it. 
It  is  evident  that  the  annexation  of  this  bill  to  the  affidavit 
and  invoice,  was  the  effect  of  mistake,  and  considered  under 
all  its  circumstances,  by  no  means  fell  under  the  description 
of  false  or  colorable  papers.  But  had  the  fact  been  otherwise, 
as  they  respected  a  portion  of  the  cargo  only,  amounting  to 
little  more  than  half  its  value,  there  is  no  principle  of  the  law 
of  nations,  or  of  the  -maritime  law  of  Great  Britain,  by  which 
such  a  circumstance  can  be  extended  to  affect  the  ship  so  as 
to  render  her  a  lawful  prize.  The  court  of  vice-admiralty, 
therefore,  proceeding  on  this  ground,  has  manifestly  erred, 
and  such  error  is  a  risk  within  the  policy. 

My  opinion,  therefore,  is,  that  the  postea  must  be  deliver^ 
ed  to  the  plaintiff. 
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Lansing,  Ch.  J.  Ttito  points  have  been  presented  for  the 
decision  of  the  court. 

1.  Whether  the  description,  contained  in  the  policy,  "  the 
American  ship  called  the  Minerva,"  is,  in  construction  of  law, 
a  warranty  that  she  was  American  property  ? 

2.  If  it  is  a  warranty,  whether  proof  is  now  admissible, 
notwithstanding  the  condemnation,  that  the  vessel  was 
American? 

The  description  of  the  subject  insured  is  an  essential  part 
of  the  policy.  An  untrue  description  may  tend  to  mislead, 
and  induce  nn  unfounded  estimate  of  the  risk,  intended  to  be 
insured  against.  The  notes  in  the  margins  of  the  policies  in 
the  case  of  Pawson  v.  Watson^  (Cowp.  785,)  and  Bean  v. 
Stupant,  (Parke,  322,)  were  construed  warranties,  solely  on 
the  ground  of  their  being  considered  part  of  the  policies. 
It  would  seem  that  it  is  to  be  inferred  from  those  cases,  that 

every  description  of  the  subject  insured  must  be 
[*362]    strictly  and  'literally  true,  for.  so  is  the  doctrine  of 

warranty,  and  that,  if  it  is  not  perfectly  correct,  the 
policy,  as  in  the  case  of  all  other  warranties,  is  void  ab  initio. 
The  construction  that  every  description,  importing  a  de« 
signation  of  the  condition  of  the  thing  insured,  as  distinguish- 
ed from,  and  added  to  its  mere  identification,  should  be  deem- 
ed a  warranty,  would,  perhaps,  be  more  conformable  to.  the 
general  scope  of  the  authorities  on  this  subject,  though  I  have 
not  been  able  to  discover  any  instances  in  which  that  distinc- 
tion has  been  specifically  taken.  But  whether  the  word 
Afnerican  is  classed  among  the  phrases  constituting  a  war- 
ranty, or  its  insertion  is  to  be  considered  as  the  mere  effect  of 
representation,  will  not  vary  the  result  in  this  case.  A  rigor- 
ous attention  to  the  purest  rules  of  good  faith  is  exacted  from 
all  the  parties  to  a  contract  of  insurance ;  but  warranty  is 
tested  by  the  positive  stipulation  of  the  party.  The  insuied 
stipulates,  that  a  fact  exists,  that  a  certain  thing  is  done,  and 
if  he  fails  in  mainlaining  hisT warranty,  the  policy  is  void: 
but  if  a  representation  is  substantially  true,  it  is  held  to  be 
sufficient. 
If  the  word  American  has  been  inserted  from  the  represen- 
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tatioQ  of  the  insured,  and  so  I  think  must  be  the  construe* 
lion,  and  the  property  is  not  so,  the  defendant  has  been  mis- 
led :  he  has  estimated  his  risk,  and  of  consequence  received 
a  premium,  on  the  circumstance  of  its  being  American  pro- 
perty, as  contradistinguished  from  that  of  the  citizens  or  sub- 
jects of  the  belligerent,  or  of  other  powers  who  remain  neu- 
tral. Independent  of  this  representation,  the  risk  would  pro- 
bably have  been  estimated  as  arising  from  the  greatest  portion 
of  it  which  could  have  attached  to  the  ship  wherever  the 
property  might  be  vested ;  as  if  no  disclosure  had  been  made 
of  its  precise  condition,  it  might  have  been  the  property  of  u 
Spaniard,  an  Englishman,  or  a  Frenchman,  and  subject  to 
all  the  risks  to  which  that  condition  exposed  it,  as  the  pro- 
perty of  belligerents.  1  take  it,  therefore,  without  determi- 
ning or  giving  my  opinion  whether  this  description  constitu- 
ted a  warranty,  that  if  it  should  appear  that  the  pro- 
perty of  the  ship  *was  not  American,  but  the  proper-  [*353] 
ty  of  belligerents,  that  the  plaintiff  ought  not  to  re- 
cover. 

But  it  is  insisted,  that  the  case  of  Ludlow  v.  Dale,  put  the 
second  question  at  rest,  and  that  the  sentence  must  preclude 
the  plaintiff  from  proving  that  the  property  of  the  ship  was 
as  described  in  the  policy.  It  is  not  a  novel  doctrine  that 
the  sentence  of  a  court  of  competent  jurisdiction,  deciding  on 
the  subject  in  controversy,  shall  conclude  on  every  point  di- 
rectly tried  in  the  cause.  As  applied  to  this  case,  it  is  not 
necessary  to  resort  to  the  fiction  that  all  the  world^are  parties 
to  an  admiralty  cause.  The  insured  was  emphatically  a 
party.  If  he  has  entered  into  a  warranty  that  his  ship  is 
neutral,  or  represented  Hbr  to  be  so,  it  is  peculiarly  his  duty 
to  vindicate  his  allegation  before  a  tribunal,  in  which  it  is  a 
precise  object  of  inquiry,  and  which  is  competent  to  decide 
upon  it.  He  has  in  effect  exempted  the  risks  attached  to  the 
ship  from  its  being  considered  as  enemy's  property,  out  of 
his  policy.  If  he  has  omitted  to  furnish  the  evidence  of  the 
neutrality  of  the  ship,  which  he  was  or  ought  to  be  posses- 
sed of,  it  is  to  be  attributed,  as  far  as  it  respects  the  present 
parties,  exclusively  to  himself;  and,  having  had  an  oppor- 
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tunity  of  vindicating  it,  he  ought  not  to  be  permitted  to  de- 
volve the  consequence  of  his  inability  or  disinclination  to 
maintain  it  on,  the  insurer. 

The  inference  that  the  ship  was  condemned  as  enemy's 
property  is  not,  however,  to  be  made  from  the  express  terms 
of  the  sentence,  and  I  have  doubts  whether  a  presumption 
that  it  was  on  that  ground  can  be  rationally  made. 

I  concurred  in  the  opinion  given  in  the  case  of  Ludlow  v. 
Dale,  in  which  this  point  was  decided ;  but  upon  a  review 
of  that  case  doubts  were  excited,  which  my  reflections  have 
not  removed :  these  1  conceive  it  my  duty  to  express,  and  I 
am  happy  the  question  is  again  presented,  whether  the  new 
point  of  light  in  which  it  is  placed,  tends  to  correct  the 
opinion  formerly  given,  or  to  confirm  the  authority  of  that 

case. 
[*354]        ^Several  cases  were  cited  as  supporting  that  opin- 
ion. 

The  case  of  FernandesY.  De  Costa,  (Park,  177,)  in 
which  the  ship  insured  was  warranted  Portuguese.  She  was 
condemned  as  not  being,  or  under  pretence  of  her  not  being 
Portuguese.  Lord  Mansfield  observes,  that  as  the  sentence 
is  always  general,  without  expressing  the  reason  of  the  con- 
demnation, attested  copies  ojf  the  libel  ought  in  strictness 
to  have  been  produced,  to  show  on  what  ground  the  ship 
was  libelled ;  but  he  adds,  "  as  the  plaintiff  has,  by  his  an- 
swer in  chancery,  admitted  that  she  was  condemned  as  not 
being  Portuguese,  when  added  to  the  expression  used  in 
the  sentence  of  condemnation,  that  the  ship  was  condemned 
in  the  court  of  prizes,  there  is  sufilcient  evidence  for  us  to 
proceed  upon." 

Here  the  plaintiff's  answer  was  admitted  in  aid  of  the 
general  expressions  in  the  sentence,  and  it  appears  that  the 
court  were  inclined  to  seek  for  the  reasons  which  dictated  it, 
in  the  libel. 

The  case  of  Bernardi  v.  Motieaux,  (Doug.  676,)  arose  on 
an  insurance  on  freight  and  goods,  upon  a  ship  warranted 
neutral,  and  the  property  neutral.  It  appeared  that  the  ship 
was  captured  by  a  French  frigate  ;  that  the  plaintiff  ofibred 
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to  give  evidence  at  the  trial,  that  the  ship  was  neutral,  and 
that  the  papers  belonging  to  it  fell  overboard  by  accident. 
The  sentence  stated  that  the  goods  going  to  an  enemy's 
country  and  the  loss  of  papers,  had  raised  suspicions,  and 
that  she  had  been  stopp^,  and  it  declared  both  ship  and 
cargo  good  prize.  The  question  arose  whether  this  sentence 
was  conclusive  against  the  insurer.  Lord  Mansfield  observesi 
it  is  difScuIt  to  discover  what  the  ground  of  this  sentence 
was.  He  inclined  to  think  the  court  went  upon  the  ground 
of  enemy's  ]iroperty,  and  considered  the  want  of  papers  as  a 
strong  presumption  of  that  fact.  He  concludes  upon  the 
whole,  that  enough  did  not  appear  on  this  obscure  sentence, 
to  ascertain  precisely  on  what  it  was  founded,  and  some 
other  method  ought  to  be  taken  to  inquire  what  the  ground 
of  it  was.  In  this  opinion,  Willes,  J.  and  Ashhurst,  J.  con- 
curred. 

*On  the  second  argument,  Lord  Mansfield  again  [*356J 
observes,  that  without  the  proces  verbal  the  sentence 
was  equivocal.  The  opinion  of  the  court  was,  that  the  sen* 
tence  was  ambiguous,  and,  therefore,  not  conclusive ;  and  on 
that  ground,  judgment  was  given  for  the  plaintifil  Upon  Mr. 
Lee's  urging  the  danger  of  opening'  foreign  sentences,  and 
*^  that  in  all  cases  of  this  sort,  there  would  be  controversies 
about  the  ground  of  foreign  sentences,"  Lord  Mansfield 
replied,  "  that  this  inconvenience  would  be  entirely  obviated, 
if  the  foreign  courts  would  say  in  their  sentences  condemned 
as  enemy's  property." 

The  proces  verbal  is  set  forth,  which  is  merely  a  history 
of  the  capture,  and  the  circumstances  attending  it,  after  which 
the  sentence  is  introduced  with  the  word,  "  the  premises  con- 
sidered." Tt  contains  no  ground  of  adjudication,  and  the 
conrt  suggest  that  the  inconvenience  arising  from  this  cir« 
cumstance,  might  be  avoided  by  stating  the  reason  of  the 
condemnation  specifically. 

The  case  of  BarziUay  v.  Lewisy  (Park,  368,)  arose  on  a 
policy  on  a  ship  warranted  Dutch  property.  The  ground  of 
adjudication  in  that  case  was  pointedly,  that  it  appeared  that 
the  ship  was  English  and  not  Dutch  property. 
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Tbe  case  of  Saloucci  v.  Waodmass,  (Park,  362,)  as  stated 
in  Park,  arose  upon  a  policy  of  insurance  on  goods  warranted 
neutral,  on  board  the  Tuscan  ship  Thetis.    The  ship  was 
taken  by  the  Spaniards,  and  condemned  as  good  and  lawful 
prize.    There  was  an  appeal,  upon  which  the  sentence  was 
reversed ;  and  upon  a  further  appeal,  the  first  sentence  was 
sustained.    At  the  trial  of  the  cause,  Lord  Mansfield  was  of 
opinion,  that  the  sentence  of  the  Spanish  court  of  admiralty 
was  conclusive  evidence  of  the  falsehood  of  the  plaintiflf's  war- 
ranty, and  tbe  plaintiff*  was  nonsuited.    A  motion  was  made  to 
set  aside  the  nonsuit,  and  denied  by  tbe  whole  court.    Lord 
Mansfield,  in  giving  the  opinion  of  the  court  on  this  motion 
says,  <'  it  must  be  presumed  from  the  condemnation,  as  no  other 
cause  appears,  that  it  proceeded  on  the  ground  of  the  property 
belonging  to  an  enemy.    In  the  case  of  Bemardi  v. 
[*366]    Motieaux,  *the  decision  of  the  court  turned  upon 
the  particular  ground  of  the  confiscation  appearing 
on  the  face  of  the  sentence,  and  that  it  did  not  appear  to  be 
on  the  ground  of  its  being  enemy's  property.    This  being  so, 
the  court  gave  the  party  an  opportunity  to  show  by  evidence 
that  the  specific  ground  was  really  the  cause  of  condemnation. 
In  this  case  at  6uildhall|  the  counsel  admitted  the  general 
rule ;  but  they  said  if  a  copy  of  the  proceedings  could  be 
had,  a  special  cause  would  appear.    The  proceedings  are  now 
come,  and  from  them  it  appears,  that  the  question  turned 
entirely  upon  the  property  of  the  goods )  for  in  tbe  second 
court,  to  which  they  appealed  from  the  sentence,  the  question 
was,  whether  the  goods  were  free:  the  decree  was  that 
they  were."    He  concludes,  "  it  is  sufficient  that  no  special 
ground  is  stated,  and  therefore  the  rule  must  be  discharged." 
We  find  in  these  cases,  the  court  seeking  for  some  ex- 
pi  anatory  circumstances,  in  aid  of  the  general  declaration, 
that  the  subject  captured,  was  good  and  lawful  prize,  as  a 
reason  for  presuming  it  to  be  grounded  on  tbe  fact  of  its 
being  enemy's  property.    This  ^consideration  simply,  must 
inspire  some  degree  of  doubt,  whether  it  could  be  the  intent 
of  Lord  Mansfield  thus  lightly  and  without  animadversion, 
to  shake  a  doctrine  fully  brought  into  view  in  the  case  of 
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Femandes  y,  De  CosiOy  and  after  a  lapse  of  at  least  sixteen 
years  recognized  by  the  same  tribunal  in  which  he  had  con- 
tinued to  preside  during  the  whole  of  the  intermediate  time. 

The  case  is  stated  in  general  terms ;  but  it  appears  that 
there  had  been  successive  appeals ;  that  the  question  whether 
the  property  was  free,  had  been  agitated  in  the  court  of  ad- 
miralty, and  it  is  highly  probable,  that  some  circumstances 
to  warrant  a  presumption  that  it  was  determined  on  that 
point,  might  have  been  developed.  This  presumption  is  cor- 
roborated by  the  expression  Lord  Mansfield  uses,  as  no  other 
cause  appears^  as  the  reason  for  the  presumption. 

•There  may,  probably,  have  been  some  indica-  [•SST] 
tions  in  the  proceedings  in  the  first  instance  before 
the  court,  of  the  real  situation  of  the  process  in  the  admiralty 
court,  which  the  court  were  possessed  of  before  the  suit 
was  finally  determined.  After  observing  on  the  progress 
of  the  appeals,  that  the  question  was,  whether  the  goods 
were  free,  Lord  Mansfield  concludes,  '^  it  is  sufficient,  how- 
ever, that  no  special  ground  is  stated,  and,  therefore,  the  rule 
is  discharged." 

But  if  the  question  was  whether  the  goods  were  free, 
there  certainly  appeared  to  be  a  ground  for  the  decision 
in  the  determination  against  it,  though  it  was  not  specially 
stated. 

The  other  construction  of  this  case,  I  take  to  be,  that  the 
court  concluded  that  the  question  of  neutrality  had  been  be* 
fore  the  courts  original  and  appellate,  as  a  precise  object  of 
inquiry,  and  this  being  so,  and  no  special  ground  being  sta- 
ted from  which  it  could  be  inferred  that  the  condemnation 
was  on  another  ground,  the  court  of  K.  B.  suffer  the  gene- 
ral principle  deducible  from  those  proceedings  to  govern  the 
case,  and  decided  accordingly. 

The  case  of  Calvert  v.  BoviU,  (7  T.  R.  623,)  was  on  a 
policy  of  insurance  on  goods  warranted  American.  It  was 
proved  on  the  trial,  that  the  property  corresponded  with 
the  warranty.  The  goods  insured  had  been  declared  good 
prize. 

It  appeared  that  the  reasons  for  the  condemnation  wen, 
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« because  the  true  destinatiou  of  the  vessel  in  which  they 
were  laden  was  bound  for  an  English  island,  having  been 
hired  and  loadad  in  liondon,  and  that  there  had  been  found 
on  board  of  her  eighty  barrels  of  gunpowder.'' 

That  the  ship  and  cargo  were  American  was  not  ques- 
tioned ;  but  it  was  contended,  that  though  the  fact  was  so, 
the  sentence  of  condemnation  precluded  the  plaintiff  from 
asserting  the  fact.  The  court  examined  the  reasons,  and  be- 
cause those  expressly  given  for  the  judgment,  led  to  a  con- 
trary conclusion,  they  decided  that  it  could  not  be  on  the 
ground  that  it  was  British  property.  Lord  Kenyon  ezpresdy 
refers  to  and  yields  to  the  doctrine,  in  the  cases 
[*358]  *of  Sahucci  v.  Johnson,  Mayne  v.  Walter^  and 
SMoucciv,  Woodmass. 

The  case  of  Stdoucci  v.  Johnson,  (Park,  416,)  appears  to 
have  arisen  on  a  policy  on  the  same  ship  Thetis,  on  which 
the  case  of  Saloticci  v.  Woodmass  arose.  It  appears  that 
the  ship  was  condemned  for  resisting  a  search,  and  for  not 
having  a  charter  party  on  board.  The  appeals  are  stated  as 
in  the  other  case :  but  it  appears  that  the  last  sentence  ad- 
mitted the  ship  to  be  neutral. 

It  was  admitted  that  a  ship  warranted  to  be  neutral  must 
be  so  conducted  as  not  to  forfeit  her  neutrality,  But  the 
court  determined  that  the  act  of  search  is  always  the  effect 
of  coercion,  and  may  always  be  resisted  when  the  party  is 
able ;  and  that  this  did  not  forfeit  her  neutrality. 

The  doctrine  of  Lord  Mansfield  in  the  case  of  Saloucci  v. 
Woodnuzss,  is  inconsistent  with  that  laid  down  in  the  case 
of  Bemardi  v.  Motteaux,  and  that  of  Femandes  v.  De 
Costa.  In  the  two  last  cases,  the  aid  of  collateral  circum* 
stances  was  admitted  to  give  a  construction  to  the  generality 
of  the  sentence,  such  as  the  matter  disclosed  in  the  answer 
to  a  bill  in  chancery,  and  the  import  of  the  libel.  The 
general  doctrine  is  admitted  by  the  counsel  in  the  case  of 
Saloucci  V.  WoodmasSj  where  the  general  doctrine  was  laid 
down ;  but  what  circumstances  prompted  the  admission, 
or  what  was  the  extent  of  it,  is  not  precisely  stated  in  the 
case. 
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If  peculiar  circumstances  did  not  exist,  it  is  difficult  to  re- 
concile the  more  recent  decision  of  the  court  of  king's  bench| 
to  the  principle  alleged  to  have  governed  in  the  case  of 
Saloucci  V.  Woodmctss.  In  that  case,  the  goods  insured 
were  warranted  neutral,  and  Lord  Mansfield  held,  "  that  it 
must  Be  presumed  from  the  condemnation,  as  no  other  reason 
appears,  that  it  proceeded  on  the  ground  of  the  property  be- 
longing to  the  enemy." 

I  cannot  satisfy  myself  on  what  ground  this  presumption 
ought  to  prevail  in  preference  to  any  other.  The  opinions 
of  Lord  Mansfield  merit,  and  will  always  command 
*a  respectful  attention ;  but  at  a  period  when  they  [*369] 
cease  to  be  binding  as  authority,  1  can  follow  them 
so  far  only,  as  they  tend  to  convince  my  mind  that  they  are 
correct. 

The  rules  applicable  to  this  question,  as  laid  down  by  Lord 
Mansfield,  seem  to  be,  that  if  it  appears  that  the  condemna- 
tion was  expressly  on  the  ground  that  the  property  insured 
was  enemy's  property,  it  shall  conclude ;  that  if  the  grounds 
are  set  forth,  they  are  examinable ;  but  if  the  sentence  is  si- 
tent  as  to  the  reasons,  though  it  is  admitted,  that  there  are 
cases  in  which  an  examination  may  be  proper,  the  presump- 
tion is,  that  the  condemnation  was  on  the  ground  of  its  being 
enemy's  property,  and  of  consequence,  the  reasons  presumed 
being  the  strongest  possible  against  the  insured,  it  must  also 
conclude  him.  This  is  established  on  the  courtesy  which  ought 
to  prevail  between  different  courts ;  but  certainly  the  courtesy 
is  carried  beyond  the  necessity  which  dictated  it.  All  that 
can  be  required  is  a  presumption,  that  their  proceedings  were 
warranted  on  some  ground  arising  from  local  regulations,  or 
from  the  general  maritime  law ;  and  it  does  not  follow,  that 
because  the  sentence  is  silent  as.  to  both,  that  the  condemna- 
tion is  to  be  attributed  exclusively  to  one  of  them. 

On  the  whole,  therefore,  I  am  of  opinion,  that  the  plaintiff 
is  entitled  to  recover. 

Judgment  for  the  defendant.(a) 

(«;  See  3  Boa.  <&  Pull  201,  506,  514,  515,  531.    6  East,  382. 
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[*360]       *DuouET  cLgainst  Rhinelander  and  others. 

A  warranty  of  nantml  property,  ia  to  be  conitnied  io  reference  to  the  bellige- 
lent  parties,  and  to  the  law  of  nationa. 

A  Frenchman  who  emigratea  to  tbia  country,  fiagranU  belle,  and  becoraee 
naturalized,  though  he  thereby  acquiree  the  priTllegei  of  a  citizen  of  the 
United  Statea,  is  still  to  be  considered  a  French  subject,  in  regard  to  France 
and  Great  Britain,  who  are  at  war,  according  to  the  law  of  nations.(a) 

This  was  an  action  on  a  policy  of  insurance  on  goods* 
on  board  the  schooner  Daphne,  from  Philadelphia  to  Ha- 
Tana. 

The  facts  were  these : 

On  the  26th  of  January,  1799,  "  Mr.  William  Thomas,  for 
account  of  Philip  U.  Duguet,  a  citizen  of  the  United  States," 
opened  the  policy  in  question.  The  vessel  and  property  were 
warranted  American,  and  the  defendants  subscribed  the  sum 
of  2500  dollars. 

The  schooner  was  captured  on  the  voyage  insured ;  and, 
together  with  her  cargo,  were  libelled  at  New  Providence. 
The  vessel  was  acquitted.  The  sentence,  pronounced  on 
the  23d  of  September,  1799,  by  the  judge  of  the  vice-admi- 
ralty court,  (Kolsall)  against  the  property  insured,  was  as  fol- 
lows: 

^  It  is  a  maxim,  that  things  which  should  be  judged  by  the 
law  of  nations  ought  not  to  be  determined  by  the  civil  law 
or  the  particular  institutions  of  any  country.  The  state  of 
war,  and  the  rights  which  result  from  thence  are  of  this  de- 
scription. No  individual  can,  of  his  own  mere  act,  exempt 
himself  from  the  relations  this  state  places  him  in,  both  with 
respect  to  his  sovereign,  and  to  that  with  whom  he  is  at  war. 
He  is,  by  the  act  of  his  sovereign,  rendered  an  enemy,  nor 
can  his  sovereign  divest  him,  of  his  own  authority,  of  that 
character,  without  the  consent  of  that  power  with  whom  he  - 

(a)  This  case  was  reversed  in  the  court  of  errors  on  this  point,  infra  vol.  3, 
p.  476.  S.  C.  1  Caines*  Cas.  in  Err.  xziz.  See  Arnold  v.  The  United  Ins. 
Co.  infra  3S\  and  note  (a)  p.  368. 
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wages  hostilities. — Much  less,  I  apprehend,  can  a  neutral 
state  plead  that  her  municipal  regulations  have  changed  the 
political  condition  of  the  subject  of  a  state  at  war,  either  to 
protect  them  from  the  punishment  which  their  own  sovereign 
can  inflict,  for  a  non-performance  of  their  duties  to  him,  to 
whom  they  owe  a  prior  obligation,  or  to  relieve  them  from 
the  consequences  of  those  rights  which  accrue  to  the 
enemy,  necessarily  •and  justly  from  the  commence-  [*361] 
ment  of  hostilities ;  among  these  are  the  right  of  re- 
prisals and  the  right  to  deprive  the  enemy  of  his  goods  and 
possessions." 

"  An  individual  in  war  emigrates  at  his  own  periL  In  a 
neutral  nation  his  person  and  his  property  are  secure ;  but  as 
his  character  of  enemy  cannot  be  changed  but  by  the  same 
powers  which  rendered  him  so,  as  long  as  war  exists,  by  the 
law  of  nations  he  cannot  come  into  the  realmi  nor  travel  on 
the  high  seas,  nor  send  his  goods  and  merchandizes  from  one 
place  to  another,  without  danger  of  being  seized.  In  my 
opinion,  a  man  who  was  a  citizen  of  France,  at  the  com- 
mencement of  the  war,  or  who  has  not  changed  his  domicil 
prior  to  that  period,  must  be  considered,  with  respect  to 
Great  Britain,  as  an  enemy,  notwithstanding  his  naturaliza- 
tion in  a  neutral  state.  It  is  on  these  principles  that  I  acquit 
the  property  of  Joseph  Donath  and  of  James  I.  Masurie,  as 
being  citizens  of  the  United  States,  and  condemn  that  of 
Peter  Ducoing,  Peter  Lacombe,  and  Philip  Urbin  Dugoet, 
they  having  been,  at  the  commencement  oi  the  present  hos- 
tilities between  our  sovereign  lord  the  king  and  the  republic 
of  France,  and  still  are,  citizens  or  subjects  of  the  said  repub- 
lic." 

The  plaintiff  is  by  birth  a  Frenchman,  and  became  a  na- 
turalized citizen  of  the  United  States,  according  to  law,  on 
the  llth  of  October,  1796.  The  schooner  was  an  American 
vessel,  and  the  plaintiff  had  goods  on  board  to  the  value  of 
the  sum  insured.  An  abandonment  was  made  in  due  time, 
and  the  usual  proofs  of  loss  and  interest  were  exhibited  to 
the  underwriters. 

On  a  case  made  containing  the  above  facts,  it  was  agreed, 
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that  if  the  court  should  think  that  the  plaintiff  was  entitled 
to  recover  for  a  total  loss,  a  judgment  should  be  entered  for 
2693  dollars ;  or  if  the  court  should  be  of  opinion,  that  the 
plaintiff  was  only  entitled  to  a  retom  of  premiDm,  that  then 
the  judgment  should  be  entered  for  186  dollars  60 
[*362]    cents.    Or,  if  the  court  should  be  of  ^opinion  that 
the  plaintiff  was  not  entitled  to  recover  any  thing, 
then  a  judgment  was  to  be  entered  for  the  defendant. 
B.  Livingston,  for  the  plaintiff. 
Harisony  for  the  defendant. 

Radcliff,  J.  Placing  out  of  view  the  question  as  lo  the 
conclusiveness  of  foreign  sentences,  I  am  of  opinion,  that  the 
warranty  of  American  property  ought  to  be  construed  in  re* 
ference  to  the  belligerent  parties.  It  was  intended  that  the 
property  should  be  neutral  in  regard  to  them.  The  reason* 
ing  of  the  court  of  admiralty  appears  to  me  to  be  well  foun- 
ded, that  the  plaintiff,  being  a  Frenchman,  could  not,  either 
in  regard  to  his  own  country  or  its  enemies,  expatriate  him* 
self,  flagrante  bello,  so  as  to  destroy  the  rebtion  in  which 
he  stood,  at  the  commencement  of  the  war.  This  principle 
appears  to  have  been  generally  adopted  by  public  writers, 
and  in  the  practice  of  nations.  I  think,  however,  that  for 
the  reasons  given  in  the  case  of  Delavigne  v.  The  United 
Insurance  Company^  (ante,  p.  310,)  decided  in  this  term,  that 
the  plaintiff  is  entitled  to  a  return  of  premium. 
Benson,  J.,  vras  of  the  same  opinion. 
Kei^t,  J.  For  the  reasons  given  by  me  in  the  case  of 
Chix  V.  LoWj  (ante,  p.  341,)  I  consider  the  sentence  of  con- 
demnation as  conclusive  evidence  of  a  breach  of  the  warran* 
ty,  and  that  judgment  ought,  therefore,  to  be  rendered  for  the 
defendants.  But  supposing  the  sentence  still  open  for  our 
examination,  I  think  that  the  warranty  of  neutrality  must 
be  considered  in  reference  to  the  law  of  nations  ,  and  the 
true  question  is,  whether  the  plaintiff  is  to  be  considered  a» 
a  Frenchman  or  an  American,  according  to  that  law.  It  is 
immaterial  how  he  was  considered  in  France,  or  by  the 
municipal  law,  because  the  parties,  by  the  true  construction 
of  the  contract,  had  in  view  a  protection  on  the  high,  seas. 
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under  the  sanction  of  the  general  law.  By  the  law  of  na- 
tions, the  plaintijQf  was  to  be  deemed  a  Frenchman,  and  not 
an  American,  in  respect  to  the  powers  at  war.  It  was  ne- 
cessarily to  be  inferred  from  the  case,  that  the  plaintiff 
emigrated  from  France,  pending  the  war,  and  it 
*is  a  sound  principle  of  national  policy,  that  an  emi-  [*363] 
gration,  flagrante  bello,  will  not,  and  cannot,  right- 
fully change  the  duties,  and  responsibility  of  the  party.  His 
sovereign  may  still  claim  him  as  a  subject,  and  the  enemy  of 
that  sovereign  has  a  right  to  regard  him  as  an  enemy.  The 
parties  at  war  can  only  know  the  subjects  of  each  other,  as 
their  respective  domicils  existed  at  the  breaking  out  of  the 
war.  By  the  naturalization  of  the  plaintiff  here,  he  only 
acquired  municipal  privileges.  He  is  left  in  statu  quo,  as  to 
his  pre-existing  relations  to  other  nations. 

Lansing,  Ch.  J.  did  not  admit  the  conclusiveness  of  the 
sentence  of  the  admiralty  court,  but  cx)ncurred  in  this  opinion 
on  the  other  grounds. 

Lewis,  J.  dissented,  and  was  of  opinion  that  the  plaintiff 
was  entitled  to  judgment. 

Judgment  for  the  plaintiff,  for  the  premium  only. 


Arnold  &  Ramsay  against  The  United  Insurance 

Company. 

Goods  were  insured  from  New  York  to  two  porU  in  the  island  of  Cuba ;  **  war* 
ranted  American  property,  proof  to  be  made  in  New  York.'*  The  goodi 
belonged  to  two  natiTo  American  merchants  in  New  York,  and  to  a  natire 
American,  who  resided  at  the  Havana,  in  qaallty  of  American  eonsol,  and 
who  were  joint  owners  of  the  ship,  and  partners  in  the  adventure.  The  ves- 
sel and  cargo,  during  the  voyage,  were  captured  by  the  British,  and  the 
goods  belonging  to  the  American  consul  at  the  Havana,  and  his  partners, 
were  condemned  as  Spanish  property.  In  an  action  on  the  policy,  it  was 
held,  that  there  was  a  breach  of  the  warranty  ;  that  a  consul  of  a  neutral 
state,  residing  in  a  belligerent  country,  and  carrying  on  trade  as  a  merchant, 
was  to  be  considered  as  domiciled  in  that  country  ;  and  if  connected  with 
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neotral  merchuita  as  a  partner  in  trade,  his  property  woald  be  aabjeet  to 
capture  and  condemnation,  by  a  belligerent,  as  enemy's  property.(a) 

This  was  an  action  on  a  policy  of  insurance,  upon  all 
kinds  of  lawful  goods,  on  board  the  ship  Hope,  from  New 
York  to  two  ports  in  the  island  of  Cuba.  In  the  declaration, 
it  was  averred,  that  the  property  belonged  to  the  plaintiffs 
and  one  Daniel  Hawley ;  there  were  also  two  counts  for 
money  had  and  received  to  the  use  of  the  plaintiffs,  and  for 
money,  paid,  dec. 

The  cause  was  tried  before  Mr.  Justice  Kent,  at  the  cir- 
cuit  in  the  city  of  New  York,  the  26th  of  July,  1799,  when 
a  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion 

of  the  court  on  the  following  case. 
[•364]  •The  policy  and  loss,  as  stated  in  the  declaration, 
were  admitted ;  it  was  also  admitted,  that  the  plain- 
tiffs and  Hawley  had  property  on  board  to  the  amount  in- 
sured, and  that  an  abandonment  was  duly  made.  At  the 
time  the  policy  of  insurance  was  effected,  Hawley  was  a  na- 
tive American  citizen,  and  resided  at  the  Havana,  in  the  island 
of  Cuba,  in  quality  of  a  consul  of  the  United  States.  No  in- 
formation was  given  to  the  defendants,  that  Hawley,  or  any 
other  person  than  the  plaintiffs,  was  interested  in  the  cargo. 
The  vessel  was  described  in  the  policy,  as  "  the  good  Ameri- , 
can  ship  called  the  Hope."  At  the  foot  of  the  policy  was  the 
following  written  clause  :  "  Warranted  American  property, 
proof  whereof,  if  required,  to  be  made  in  New  York  only." 
The  Hope,  while  prosecuting  her  voyage,  was  taken  by  a 
British  cruiser,  and  carried  into  New  Providence,  and  there 
libelled  in  the  vice-admiralty  court,  on  the  ground,  that  the 
ship  and  cargo  belonged  to  Spain,  or  to  persons  being  subjects 
of,  or  residing  within  the  territories  of  Spain.  The  ship  and 
a  part  of  the  cargo  were  released,  but  the  residue,  belonging 
to  the  plaintiffs  and  Hawley,  was  condemned  as  good  and 
lawful  prize  to  the  coptors.(6) 

(a)  Affirmed  in  error,  infra,  vol.  3. 

(6)  From  the  sentence  of  condemnation ,  a  copy  o(  which  waa  annexed  to 
the  cose,  it  appeared,  that  the  vessel  and  part  of  the  cargo  belonged  to  Arnold 
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B.  Livingston  and  Burr,  for  the  plaintiffs. 

TYoup  and  Harison,  for  the  defendants. 

Kent,  J.     It  was  understood  to  be  the  agreement  of  the 
parties,  in  consequence  of  the  special  clause  in  the  policy,  and 
it  was  so  admitted  at  the  argument  of  the  cause,  that 
the  question  whether  the  warranty  was  broken  'or    f*366] 
not,  was  open  for  examination,  notwithstanding  the 
sentence  of  condemnation  in  the  vice-admiralty  court. 

If  this  condemnation  be  warranted  by  the  law  of  nations,, 
it  was,  then  necessary  to  have  disclosed  to  the  insurer  the 
part  ownership  of  Hawley,  as  that  circumstance  materially 
increased  the  risk.  There  Mjas  also  a  breach  of  the  warranty ; 
for  the  averment  that  the  property  was  American,  must  be 
wholly  and  strictly  true ;  since  the  sound  construction  is, 
that  the  policy  must  be  American,  in  respect  to  the  powers 
at  war,  and  not  merely  in  respect  to  our  municipal  law. 
The  contract  had  reference  to  an  intercourse  with  foreign 
nations ;  and  the  security  which  was  the  object  of  the  war- 
ranty, was  such  as  would  be  granted  by  the  law  of  nations 
under  the  sanction  of  which  all  foreign  intercourse  is  to  be 
conducted. 

If,  on  the  other  hand,  the  sentence  of  condemnation  was 
not  conformable  to  the  law  of  nations,  then  the  warranty 
has  not  been  broken,  nor  was  it  necessary  to  disclose  the 
ownership  of  Hawley,  as  it  could  not  be  material.  (Park, 
195,  Maynev.  Walter.) 

The  decision  of  this  cause,  therefore,  turns  wholly  on  the 
legality  of  the  sentence  of  condemnation  at  New  Providence, 
as  far  as  it  respects  Hawley :  And  the  question  is,  was  the 
property  of  Hawley,  who  at  the  commencement  of  the  risk, 
resided  at  the  Havana,  in  the  quality  of  consul,  and  trans- 

and  Ramsay,  and  to  Hawley,  who  rended  at  the  Havana,  in  the  character  of 
an  American  conanl,  with  hit  wife  and  family ;  that  the  veaael  took  in  part  of 
her  cargo  at  Trinidad,  in  the  island  of  Cuba,  and  was  proceeding  to  Havana, 
to  complete  lier  lading  there,  when  she  was  captured  ;  and  that  Hawley  ac- 
cepted a  draft  drawn  on  him  by  Arnold  and  Ramsay,  for  the  purpose  of  enabling 
them  to  porchase  part  of  the  cargo,  for  their  joint  concern  and  benefit 
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acted  business  as  a  merchant,  American  property,  within  the 
purview  of  the  law  of  nations  ? 

On  this  point  I  have  no  doubt.  The  reasons  assigned  in 
the  decree  of  condemnation,  appear  sound.  The  judge  ob- 
serves, ''that  consuls  have  certain  privileges  and  immunities, 
but  that  if  they  enter  into  trade,  they  are  tied  down  by  the 
same  restrictions  as  other  merchants  are;  that  if  consuls 
had  a  right,  in  their  consular  capacity,  to  enter  into  trade, 
and  to  be  freed  from  being  considered  as  residents  in  the  bel- 
ligerent country,  they  would  have  it  in  their  power  to  cover 
foreign  property,  under  the  mask  of  its  beipg  American,  to 
an  immense  extent."  This  would,  undoubtedly,  be 
[*366J  the  case.  The  law  which  authorizes  ^maritime  cap- 
ture would  be  altogether  evaded,  and  become,  per- 
haps, null,  if  neutrals  were  permitted  to  reside  within  the 
belligerent  territories,  and  to  carry  on  trade  under  neutral 
protection.  However  favorable  such  an  effect  might  be  to 
the  policy  of  neutrals,  yet  it  is  sufficient  to  observe,  that  a 
state  of  war  is  permitted  by  the  law  of  nations;  that  it  has 
its  relations  and  its  rights  as  well  as  a  state  of  peace,  and 
that  neutrals  are  boun4  to  conduct  themselves  in  conformity 
to  those  relations  and  those  rights. 

In  order  to  guard  against  abuse,  and  to  ascertain  the  par- 
ties at  war  by  some  determinate  criterion,  it  seems  now  to  be 
pretty  generally  understood,  that  ihe^domicU  shall  be  the 
test  by  which  to  determine  whether  a  person  is  to  be  regarded 
as  a  subject  or  a  foreigner.  It  was  a  maxim  of  the 
[*367]    civil  law,  that  incolas  domiciliumfacU,{a)  and  ^the 

(a)  By  the  civil  law,  a  bare  habitation,  or  temporary  residence  in  a  place, 
did  not  create  the  jut  incolatut.  "  Et  in  eodem  loco  tinguloB  habere  domieili- 
urn  non  anibigitur,  ubi  quie  larem  rtrumque  ad  fortunarum  ttuirtim  gummant 
eonetituitf  unde  nirtue  non  eit  diseesourue, «  nihUadvocet :  unde  cum  prof  ee- 
tu9  eet,  peregrinari  mdetvr  ;  quod  ai  redit,  peregrtnari  jam  deatitit"  Cod. 
jib.  10,  tit  39,  1,  7.  So  in  the  Digeat,  lib.  50,  tit  16, 1, 203.  Earn  dotnum 
unieuique  no&trum  debere  existmarif  ubi  quioque  oedeo  ei  tahuloi  kaboret,  oua. 
rumque  rerum  conttitutionemfeeiont.  Agreeably  to  thia,  ia  the  opinion  of  Lord 
Loaghborongh,  in  the  ease  of  Bempde  ▼.  JohnwUme,  (3  Vez.  jon.  SM)1.)  See 
also  the  ease  of  SomerwiU  ▼.  SomerviUe,  (5  Vez.  jun.  750,)  where  the  ques- 
tion of  domieil  was  learnedly  and  elaborately  discossed. 
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domicil  was  defined  by  the  same  law,  to  be  the  place  where 
a  person  resides  and  carries  on  his  business. 

It  was  in  the  spirit  of  this  general  rule,  that  the  ordinance' 
of  France,  in  1704,  and  that  of  1744  were  dictated,  which 
declare  that  neutrals,  fixing  their  domicil,  and  carrying  on 
commerce  in  a  l)elligerent  territory,  were  to  be  treated  as  ene- 
mies.   2  Valin,  249,  art.  8.    268,  art.  11. 

In  the  case  of  The  VigUaniia,  (1  Rob.  Adm.  Rep.  13,  14,)  Sir  William 
Scott  Hays,  that  where  there  is  nothing  particular  or  special  in  the  condact  of 
a  vessel  itself,  the  jiational  character  is  determined  by  the  residence  of  the 
owner ;  but  there  may  be  circumstances  arising  from  that  condact,  which 
will  lead  to  a  contrary  conclusion.  He  refers  to  the  decision  of  the  lords  of 
appeal  in  1785 ;  that  where  one  of  two  partners  resided  in  Denmark,  and 
the  other  in  St  Eustatias,  where  they  estabUshed  a  house  of  trade,  that  the 
share  of  the  partner  resident  in  St.  Eostatius,  was  liable  to  condemnation,  as 
the  property  of  a  domiciled  Dutchman.  So  in  1795,  in  the  case  of  one  of 
two  partners  emigrating  from  Nantucket  to  France,  for  the  purpose  of  carry- 
ing on  their  fishery,  the  property  of  the  partner  domiciled  in  France,  was  con- 
demned. 

Again,  in  1798,  it  was  decided,  that  if  a  person  entered  into  a  house  of  trade 
in  the  enemy's  country,  in  time  of  war,  or  continued  that  connection  daring 
the  war,  he  should  not  protect  himself  by  mere  residence  in  a  neutral 
country. 

In  the  case  of  The  Endraught,  (1  Rob^  19,)  Sir  William  Scott  said,  that 
if  a  neutral  chose  to  engage  himself  in  the  trade  of  a  belligerent  nation,  he 
must  be  content  to  bear  all  the  consequences  of  such  a  speculation  ;  and  if  he 
confines  his  vessel  exclusively  to  the  enemy's  navigation,  he  Is  liable  to  be  con- 
sidered as  an  enemy,  with  respect  to  the  concerns  of  such  vessel.  (See  also  1 
Rob.  105,  24.     2  Rob.  322,  et  eeq.) 

In  the  case  of  Mr.  Johnton,  (3  Rob.  12,)  and  of  Mr.  Millar,  (3  Rob.  27,  the 
Indian  Chief,)  it  was  decided,  that  the  character  of  an  American  consul  re- 
siding in  a  foreign  country,  would  not  protect  that  of  the  merchant,  when 
nnited  in  the  same  person  ;  and  Sir  William  Scott  cites  several  cases  before 
the  lords  of  appeal,  in  1782, 1784,  and  1797,  where  it  was  so  settled,  after 
solemn  argument  (See  also  3  Rob.  38,  39,  41,  44.  4  Rob.  26,  232,  239. 
Rob.  379.) 

In  TabhtY.  BendXelaek,  (4  Esp.  Cas.  N.  P.  108,)  Lord  Kenyon  considered 
an  American  residing  with  his  family  in  England,  and  carrying  on  trade  fh>m 
that  country,  so  far  a  British  subject,  in  regard  to  belligerents,  that  if  he  war- 
ranted his  ship  to  be  American,  the  warranty  failed,  and  he  could  not  recover 
in  case  of  a  capture. 

On  the  question  of  domicil,  see  further,  Mareh  v.  HuUhituon,  (2  Bos.  &. 
PalU  226,)  and  the  case  of  Bruce  v.  Bruce,  in  a  note,  p.  229,  and  the  cases 
there  cited. 
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As  long  as  public  ministers  and  consuls  confine  themselves 
to  the  business  appertaining  to  their  public  characters,  their 
domicil  is  not  changed,  but  remains  in  the  country  from 
which  they  are  deputed,  and  they  are  not  subjects  of  the 
country  in  which  they  reside.    Yattel,  231.    Martens,  165, 

229.)  But  if  they  engage  in  business  inconsistent 
[*368]    with,  or  foreign  to  their  public  or  diplomatic  *cha- 

racter,  they  are  thenceforth  to  be  considered  as  domi- 
ciliating themselves  abroad,  and  becoming  as  subjects,  amena- 
ble to  the  ordinary  jurisdiction  of  the  state.  (Vattel,  711, 
714.)  As  they  contribute,  by  their  industry  and  property, 
when  engaged  in  trade,  to  aid  the  government  under  which 
they  reside,  it  is  but  reasonable,  that  the  enemies  of  that  go- 
vernment should  have*  a  right  to  hold  their  property  respon- 
sible, as  that  of  an  enemy. 

I  am  of  opinion,  therefore,  that  Mr.  Hawley,  by  becoming 
a  merchant  at  the  Havana,  a  character  wholly  distinct  from 
his  consular  functions,  was  rightfully  considered  as  establish- 
ing his  domicil  there  ;  and  that  he  became,  in  regard  to  his 
transactions  as  a  merchant,  and  in  reference  to  the  enemies 
of  Spain  a  Spanish  subject.(a)    The  condemnation,  there- 

(a)  In  Livingston  v.  Maryland  Ins,  Co.  7  Cranch,  506,  543,  Mr.  Jastiee 
Story f  said  ;  "  It  is  clearly  the  law  of  nations  that  the  national  character  of 
ft  person  for  commercial  purposes,  depends  upon  his  domicil.  But  this  must 
be  carefully  distingrnished  from  the  national  character  of  his  trade.  For  the 
party  may  be  a  belligerent  subject,  and  yet  engaged  in  neutral  trade  ;  or  he 
may  be  a  neutral  subject  and  yet  engaged  in  hostile  trade.  Some  of  the  cases 
respecting  the  colonial  and  coasting  trade  of  enemies,  have  turned  upon  this 
distinction.  But  whenever  a  person  is  bona  fide  domiciled  in  a  particular 
couniry,  the  character  of  the  country  irresistibly  attaches  to  him.  The  rule 
has  been  applied  with  equal  impartially  in  favor,  and  against  neutrals  and 
beiligereDts.  It  is  perfectly  immaterial  what  is  the  trade  in  which  the  party 
is  engaged,  or  whether  he  be  engaged  in  any.  If  he  be  settled  bona  fide,  in 
a  country  with  the  intention  of  indefinite  residence,  he  is  to  all  foreign  conn- 
tries,  to  be  deemed  a  subject  of  that  country."  This  case  was  an  actiou  on 
a  policy  of  insurance,  containing  a  warranty  that  the  property  was  neutral. 
The  warranty  was  determined  to  be  satisfied  by  the  emigration  of  the  party, 
a  Spanish  subject  to  the  United  States,  and  residing  here  before  the  breaking 
out  of  the  war  in  1604,  between  Great  Britain  and  Spain,  the  property  hav- 
ing been  captured  by  a  British  cruiser,  and  condemned  in  the  prize  court  at 
Halifax,  as  Spanish  property.     A  majority  of  the  court  were  of  opinion  that 
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fore,  of  the  property  of  Haw  ley  was  lawful ;  and  the  war- 
ranty was  not  strictly  or  wholly  true,  nor  was  a  material  fact 
disclosed  to  the  insurer.  On  either  ground,  there  must  be 
judgment  for  the  defendants. 

Radclipf,  J.  and  Benson,  J.  were  of  the  same  opinion. 

Lansing,  Oh.  J.  In  the  policy  is  contained  a  warranty, 
that  the  goods'  were  American  property,  and  that  proof  of 
their  being  so  should  be  made  at  New  York. 

Hence  it  becomes  necessary  to  examine, 

1.  The  intent  of  the  warranty ;  and, 

2.  Whether  it  has  been  verified. 

The  doctrine  of  insurances  imposes  it  on  the  contracting 

the  inBured  was  to  be  considered  as  a  merchant  of  the  United  States,  wliether 
be  carried  on  trade  generally  or  confined  himself  to  a  trade  from  the  United 
States  to  the  Spanish  provinces.  See  also,  The  Venua^Q  Cranch,  278.  The 
Friendtchaft,  4  Wheat  R.  105.  In  Elberg  ^  Krafft9  y.  The  United  Staiee 
Ins,  Co,  16  Johns.  R.  128,  the  plaintiffs  were  Swedish  sobjects,  and  partners 
in  trade  at  St.  Bartholomews.  In  1811,  Kraffts  came  to  the  United  States, 
and  in  Jaly,  1813,  Kraffts,  still  continaing  in  the  United  States,  a  policy  of 
insurance  was  underwritten  on  account  of  Elbers  &,  Krafils,  on  cargo  for  a 
▼oyage  from  New  Haven  to  St.  Bartholomews,  warranted  Swedish  property. 
Heldj  that  from  the  long  previous  residence  of  Krafiis  in  this  country,  it  was 
to  be  presumed  that  he  intended  to  reside  here  permanently  ;  that  it  was  incum- 
bent on  the  insured  to  repel  the  presumption,  which  was  not  done  in  this  case ; 
that  whether  Kraffts  had  a  permanent  counting-house  here  or  not,  was  immate- 
rial to  the  question ;  and  therefore,  as  Krafils  was  to  be  regarded  as  domiciled  in 
the  United  States,  that  the  warranty  was  not  complied  with,  and  the  insured 
could  not  recover  for  a  loss.  It  was  further  held,  that  the  property  of  a  citizen 
or  subject  of  a  neutral  domiciled  in  a  belligerent  country,  b  liable  to  capture 
and  condemnation  as  prize  of  war  by  the  other  belligerent;  and  a  warranty 
in  a  policy  of  insurance  on  such  property,  that  it  was  neutral  property  is  not 
complied  with.    Consult  also  upon  this  subject ;  1  Wheat  R.  55,  n.  (/; ;  also 

2  Wheat  R.  Appendix  27,  et  eeq, ;  and  the  following  authorities  in  support  of 
the  general  principle.  The  Vigilanti^  Rob.  1.  The  Endraught,  id.  19. 
The  Sarah  Christina,  id.  237.  The  Adriana,  id.  313.  The  Indian  Chief,  3 
id.  23.  The  President,  5  id-  277.  The  Neptunus,  6  id.  403.  The  FrancU 
OUlespie's  Claim,  1  Gallis.  614,  618  ;  7  Cranch,  542.    M'Conn^l  v.  Hector, 

3  Bro.  <Sc  Pul.  113 ;  Bynk.  Q.  J.  Pub.  Ch.  3,  Duponcean's  edition,  p.  19,  25. 
The  Josephine,  4  Rob.  25.  The  Harmony,  2  id.  322.  The  Embden,  1  id.  17. 
The  Dree  Oehroeders,  4  id  232.  The  Diana,  5  id.  60.  The  Ocean,  id.  91. 
The  Boedes  Lust,  id.  233,  248.  Jonge  Classina,  id.  297.  Wheaton  on  Cap- 
tures,  141,  157.  The  Ann  Green,  1  Gallis.  274.  The  Joseph,  id.  545.  The 
Francis,  8  Cranch,  335,  363.     The  Rugen,  1  Wheat  R.  65. 
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parties,  to  acquire  the  knowledge  of  existing  wars,  and  the 
influence  those  may  have  on  maritime  adventures.  They 
are  to  be  presumed  to  know  the  extent  of  those  wars,  what 
nations  are  belligerent,  and  those  who  remain  neutral.  The 
parties  in  this  case  must  of  course  have  known,  that  Ameri- 
can, as  neutral  property,  ought  to  be  respected  by  the  na- 
tions at  war,  and  that  a  less  degree  of  risk  was  attached  to 
property  of  that  description,  than  to  that  of  citizens  or  sub- 
jects of  those  powers. 
[*369]  In  this  situation,  it  could  not  have  been  their  in- 
tent, in  forming  the  warranty  in  question,  to  apply 
the  term  American  property,  merely  as  descriptive  of  the  legel 
import  of  those  terms,  tested  by  the  laws  of  the  United  States. 
It  obviously  applied  to  the  general  maritime  law  which  regula- 
ted objects  of  this  kind. 

The  language  of  the  warranty  seems  to  be  this :  <<  I  warrant 
this  to  be  American  property,  and  that  it  is  of  a  description 
which  all  the  powers  at  war  ought  to  respect  as  such.  But 
as  in  some  instances,  arbitrary  distinctions,  originating  in 
national  views  or  local  ordinances,  have  prevailed  in  the 
foreign  courts,  to  some  of  which  the  construction  of  what 
constitutes  property  of  this  description,  may  be  submitted,  I 
reserve  to  myself  the  right  of  having  it  decided  by  the  tribu- 
nals of  our  own  country — but  on  the  ground  of  the  general 
maritime  law,  established  by  the  usages  of  nations." 

If  this  exposition  is  correct,  the  next  question  may  be 
solved,  by  examining  whether  the  goods  insured  were  of  a 
description  entitling  them  to  be  considered  as  American 
property. 

The  sentence  of  condemnaUon  declares  the  goods  to  be  the 
property  of  persons  resident^  the  dominions  of  Spain,  one  of 
the  powers  at  war,  and  as  such,  good  prize  to  the  captors. 
The  warranty  has,  however,  excluded  that  sentence  from 
operating  to  the  prejudice  of  the  insured,  it  containing  an  ex- 
press stipulation,  that  the  proof  of  this  being  American  should 
be  made  exclusively  at  New  York.  So  that  the  question  is 
not  merely,  has  this  point  been  decided  by  the  court  of  vice- 
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admiralty  at  New  Providence,  but  were  the  circumstances  of 
this  case  such,  as  to  warrant  the  decision  ? 

It  appears,  from  the  case,  and  it  is  expressly  admitted,  that 
Hawley,  one  of  the  persons  interested  with  the  plaintiffs,  had 
his  domicil  at  the  Havana,  in  the  island  of  Cuba,  in  the 
dominions  of  the  king  of  Spain,  one  of  the  powers  at  war,  and 
that  he  was  a  citizen  of  the  United  States,  and  their  consul 
at  that  placa 

*Among  the  effects  of  the  residence  of  foreigners,  [370] 
in  a  state  of  which  they  are  not  citizens,  Yattel  . 
(Yattel,  155,  $  106,  100 ;  lb.  16S,  $  1 14,)  enumerates  the  duty 
of  contributing  to  its  defence,  and  to  all  taxes,  (those  excepted 
which  have  only  a  relation  to  the  citizens)  and  they  certainly 
aid  the  revenue  of  the  country  in  which  they  reside,  by  their 
consumption  of  articles  on  which  excises  or  duties  are  imposed. 

The  doctrine  attempted  to  be  established  from  Yalin,  (2 
Yalin,  249,  art.  8,  251,  art.  11,)  appears  to  derive  little  support 
from  the  temporary  regulations  we  find  referred  to  in  the  argu- 
ment, as  it  appears  that  the  ordinances  in  which  that  doctrine 
is  contained,  were  not  permanent  in  affirmance  of  the  law  of 
nations,  and  of  consequence,  merely  devised  as  means  to  carry 
the  principles  of  that  law  into  effect,  but  limited  in  their  du- 
ration to  the  existing  war  in  which  France  was  then  engaged. 
They  were  calculated)  among  other  objects,  to  deprive  the 
subjects  of  the  powers  at  war,  who  had  not  been  naturalized, 
and  had  not  transferred  their  domicil  into  the  dominions  of 
the  neutral  powers,  before  the  commencement  of  the  war  in 
which  France  was  then  engaged,  and  those  who,  though 
naturalized,  had  since  returned  into  the  enemy's  country  to 
pursue  their  commerce,  of  the  rights  they  claimed  as  neutrals. 
They  are  to  be  received  as  dictated  merely  by  the  policy  of 
the  king  and  country  in  which  they  originated ;  and  in  the 
instances  in  which  they  conform  to  the  general  law  of  nationS| 
they  only  tend  to  show  that  tiie  principles  of  that  law  in- 
fluenced the  French  government  in  the  formation  of  those 
ordinances. 

One  of  those  temporary  ordinances  was  passed  .in  1704^ 
the  other  in  1744.    They  are  nearly  of  the  same  import 

YoL.  I.  .66 
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though  the  expression  is  somewhat  varied.  They  appeal  to 
have  been  intended  lo  legulate  the  proceedings  of  the  prize 
courts,  and  to  promulgate  the  principles  by  which  their  deci- 
sions should  be  regulated. 

Yattel  (Yattel,  92,  ^  213,)  observes,  that  the  inhabitants  of 
a  country  as  distinguished  from  citizens^  are  strangers 
tp/io  are  permUted  to  settle^  and  stay  in  the  country 4  Bound 
by  their  residence  to  the  society,  they  are  subject  to 
[371]  the  laws  of  *the  state  while  they  reside  there,  and 
they  are  obliged  to  defend  it,  because  it  grants 
them  protection. 

If,  then,  persons  who  have  their  domicil  in  a  foreign  coun- 
try, are  subject  to  contribute  to  the  exigencies  of  the  state,  by 
paying  a  portion  of  the  public  taxes,  and  obliged  to  defend  it, 
they  can  have  no  pretensions  to  be  considered  as  neutrals. 
They  form  a  part  of  the  efficient  force  of  the  country  in  which 
they  reside,  that  force  which  is  exerted  to  repel  or  annoy  its 
enemies ;  and  it  would  seem  strange,  that  in  a  situation  so  in- 
timately connected  with  that  country,  as  to  render  it  difficult 
to  distinguish  them  from  its  subjects,  the  protection  of  neu- 
trals should  be  extended  to  them. 

It  appears  to  me,  from  these  considerations,  that  the  adju- 
dications of  the  British  and  French  courts,  which  have  been 
made  on  this  ground,  during  the  existing  war,  were  well  war- 
ranted by  the  law  of  nations. 

But  it  has  been  urged,  that  as  Hawley  was  a  consul  of  the 
United  Statts,  he  is,  as  such,  in  some  measure,  entitled  to 
the  protection  of  the  laws  of  nations. 

The  admission  of  consuls  depends  either  upon  express  con- 
vention, or  the  permission  of  the  sovereign  in  whose  domi- 
nions they  reside.  (Yattel,  132.)  But  by  receiving  them,  the 
sovereign  strictly  engages  to  allow  them  all  the  liberty  and 
safety  necessary  in  the  proper  discharge  of  their  functions. 
What  personal  immunities  a  consul  is  particularly  entitled  to, 
it  is  not  necessary,  on  the  present  occasion,  to  consider ;  for 
whatever  they  may  be,  they  can  only  be  such  as  to  preserve 
his  safety  and  independence  in  the  discharge  of  those  func- 
tions.   An  exemption  from  imposts  is  not  essential  to  his 
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qaality  of  consul ;  if  he  engages  in  mercantile  speculations, 
he  is  of  course  subject  to  all  the  burdens  which  other  inhabi- 
tants, not  subjects  of  the  country  in  which  he  resides,  are 
liable  to.  If  there  is  any  difference  between  bis  situation  and 
that  of  other  strangers^  it  may,  perhaps,  arise  from  his  being, 
as  an  acknowledged  public  functionary  of  a  foreign  nation, 
exempted  from  personal  service  in  any  hostile  enter- 
prise. This,  however,  'will  not  so  effectually  disen-  [*372] 
gage  him  from  the  interests  of  the  society  in  which 
he  resides,  as  to  make  him  completely  a  neuiraL  His  pro* 
perty  must  contribute  to  the  support  of  the  war. 

If  he  is  to  be  considered  as  a  subject  of  Spain,  in  conse* 
quence  of  his  having  his  domicil  in  its  dominions,  the  war- 
ranty was  not  complied  with  in  this  case,  and  of  consequence, 
a  strict  compliance  with  a  warranty  being  required,  the  poli- 
cy is  void. 

On  these  grounds,  I  am  of  opinion,  that  the  plaintiffs  ought 
not  to  recover  in  this  cause,  and  that  judgment  should  be 
rendered  for  the  defendants. 

Lewis,  J.  dissented. 

Judgment  for  the  defendant8.(a) 


Jackson,  ex  dem,  Murray  and  others,  against 

WaLB  WORTH. 

Where  an  instrament  execated  by  the  chief  justice  of  the  state,  appointing 
trasteee  panaant  to  the  act  for  relief  against  absent  and  absconding  debtors, 
for  all  the  creditors  of  certain  persons  trading  together  under  the  firm  of  the 
"  American  Iron  Company,"  and  absent  debtors,  in  mentioning  the  names 
of  the  indiyidaals  composing  the  company,  stated  some  of  them  to  be  trus- 
tees for  others,  and  some  as  executors,  dLc.  these  additions  were  considered 
merely  as  words  of  description,  so  as  to  support  the  validity  of  the  appoint- 
ment, and  the  proceedings  ander  the  attachment ;  more  especially  after  a 
lapse  of  time,  and  the  acquiescence  of  the  parties  interested. 

The  act  relative  to  absent  and  absconding  debtors,  does  not  anthorixe  proceed- 
ings against  persons  acting  as  executors,  trustees,  or  in  a  representative 
character. 

(a)  This  judgment  was  affirmed  in  the  court  of  errors,  in  1801. 
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This  was  an  action  of  ejectment.  On  the  trial  of  the 
cause,  a  general  verdict  for  the  plaintiff  was  taken  by  consent, 
subject  to  the  opinion  of  the  court  on  the  following  case.  On 
the  27th  day  of  February,  1769,  about  18,000  acres  of  land, 
of  which  the  premises  in  question  are  a  part,  were,  by  letters 
patent,  under  the  great  seal  of  the  late  colony  of  New  York, 
granted  to  David  Greame,  Mary  Crofils,  James  Crawford, 
George  Jackson,  John  Elves,  Arthur  Forrest,  Richard  Willis, 
Thomas  Dampier,  John  Duval,  William  Robertson,  William 
Berry,  Neal  Ward,  Mary  Sleach,  Lucy  Sleach,  Hut- 
[*373]  chinson  Mure,  Catherine  Hassenclever,  *and  Charles 
Crofils,  each  of  the  said  grantees  to  hold  a  full  and 
equal  eigthteenth  part  of  the  said  lands,  as  tenants  in  com- 
mon, and  not  as  joint-tenants ;  and  which  land  is  situated  on 
the  north  side  of  the  Mohawk  river,  in  the  county  of  Her- 
kimer. 

Peter  Goelet,  William  PophatPi  and  Robert  Morris,  three 
of  the  lessors  of  the  plaintiff  in  this  cause,  claimed  a  right  to 
recover  the  premises  in  question,  by  virtue  of  an  instrument 
in  writing,  made  on  the  29th  September,  1788,  by  Richard 
Morris,  Esq.  then  chief  justice  of  the  state  of  New  York, 
which  instrument  was  recorded  in  the  office  of  the  secretary 
of  this  state,  on  the  6th  May,  1794,  and  is  in  the  words  and 
figures  following,  to  wit : 

*<  To  all  to  whom  these  presents  shall  come,  or  may  in 
any  wise  concern,  1  Richard  Morris,  Esq.  chief  justice  of  the 
state  of  New  York,  send  greeting :  Know  ye,  that  pursuant 
to  an  act  of  the  legislature  of  the  state  of  New  York,  entitled 
<'  an  act  for  relief  against  absconding  and  '<  absent  debtors," 
passed  the  4th  April,  1786,  and  by  virtue  of  the  power  and 
authority  to  me  given  in  and  by  the  said  act,  I  have  nomi- 
nated and  appointed,  and  do  by  these  presents  nominate  and 
appoint  Peter  Goelet,  of  the  city  of  New  York,  merchant, 
Robert  Morris,  and  William  Popham,  of  the  said  city,  Esqs. 
to  be  trustees  for  all  the  creditors  of  David  Greame,  George 
Jackson,  Arthur  Forrest,  Richard  Willis,  the  Rev.  Thomas 
Dampier,  John  Elves,  and  Richard  Willis,  aforesaid,  in  trust 
for  Mary,  the  wife  of  William  Croffls,  John  Elves,  in  his 
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own  right,  Patrick  Crawford  and  Gilbert  Meason,  executors 
of  James  Crawford,  deceased,  Hutchinson  Mure,  Robert 
Mure,  and  Richard  Atkinson,  joint  partners,  John  Duval, 
William  Robertson,  Neal  Ward,  Mary  Sleach,  William  Berry, 
Peter  Hassenclever,  and  Charles  CrofEts,  late  partners  with 
Andrew  Seaton,  (who  is  become  a  bankrupt,)  under  the  style 
or  firm  of  Hassenclever,  Seaton,  and  Croffts,  also  the  said 
Andrew  Seaton,  William  Robertson,  Miles  Nightingale,  and 
Richard  Willis,  as  assignees  of  the  estate  and  effects  of  the 
said  Andrew  Seaton,  under  the  said  commission  of  bank- 
ruptcy, and  the  said  Peter  Hassenclever,  in  his  own 
right,  *]ate  partners  and  joint  dealers  in  trade,  under  [*374] 
the  name,  firm,  and  description  of  the  American  Iron 
Company,  or  Ringwood  Company,  and  absent  debtors, 
against  whose  estates  real  and  personal,  an  attachment  hath 
been  duly  issued,  pursuant  to  the  said  act,  and  such  other 
proceedings  had  as  in  and  by  the  said  act  are  directed ;  and 
I  do  hereby,  as  far  as  in  me  lies,  authorize  and  empower  the 
said  Peter  Goelet,  Robert  Morris,  and  William  Popham,  to 
execute  all  the  powers  given  to  such  trustees  in  and  by  the 
said  act.  In  witness  whereof,  I  the  said  Richard  Morris 
have  hereunto  set  my  hand  and  seal,  the  29th  September, 
1788. 

«  Richard  Morris:' 

It  was  agreed,  that  if  the  court  should  be  of  opinion,  that 
Peter  Goelet,  Robert  Morris,  and  William  Popham,  three 
of  the  lessors  of  the  plaintifi;  have  not,  by  virtue  of  the  said 
instrument,  a  right  to  recover  any  part  of  the  premises  in 
question,  then  the  said  verdict  should  be  set  aside,  and  judg- 
ment as  in  case  of  nonsuit  be  entered  against  the  plaintiff; 
and  in  case  the  court  should  be  of  opinion  that  the  said  les* 
sors  of  the  plaintiff  are,  by  virtue  of  the  said  instrument, 
entitled  to  recover  any  part  of  the  premises  in  question,  less 
than  the  whole,  then,  in  that  case  the  verdict  should  be 
amended  conformably  to  such  opinion. 

Pendleton^  Harisouj  and  BurTf  for  the  plaintiffs. 

Cody  and  RiggSj  for  the  defendant. 
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Lansing,  Ch.  J.,  delivered  the  opinion  of  the  court  The 
inquiry  in  this  case  is  confined  to  two  questions  :  m 

1 .  Were  the  proceedings  against  the  American  Iron  Com* 
pany  valid  ?  and  if  they  were, 

2.  What  part  of  the  land  in  question  vested  in  the  trus- 
tees by  virtue  of  the  appointment  under  which  they  claim? 

The  appointment  purports  to  be  of  trustees  for  all  the  cre- 
ditors of  David  Ghreame  and  others,  naming  the  other  per- 
sons composing  the  company,  among  whom  are  John  Elves 
and  Richard  Willis,  in  trust  for  Alary,  the  wife  of  William 
Croffts,  Patrick  Crawford  and  William  Meason,  executors 
of  James  Crawford,  Robert  Mure  and  Richard 
[*375]  ^Atkinson,  joint  partners  with  Andrew  Seaton,  who 
is  become  bankrupt,  under  the  style  and  firm  of  Has* 
senclever,  Seaton  and  Croffts,  and  Andrew  Seaton,  William 
Robertson,  Miles  Nightingale  and  Richard  Willis,  as  as- 
signees of  the  estate  and  effects  of  the  said  Andrew  Seaton, 
under  the  said  commission  of  bankruptcy ;  after  which  a 
general  description  is  added,  "  late  partners  and  joint  dealers 
in  trade,  under  the  name,  firm  and  description  of  the  Ameri- 
can Iron  Company,  or  Ringwood  Company." 

We  think,  that  considering  the  long  time  which  has 
elapsed  since  the  appointment  of  trustees  of  the  estate  of  the 
American  Iron  Company,  the  acquiescence  of  the  members 
of  that  company  in  those  proceedings,  and  that  the  impor- 
tant interests  which  were  stated  and  admitted,  might  be  di- 
vested if  the  appointment  should  be  deemed  invalid,  every 
intendment,  consistent  with  the  rules  of  law,  is  to  be  made 
in  its  support. 

The  statute  respecting  absent  debtors  does  not  warrant 
proceedings  against  heirs,  executors,  trustees,  or  others  claim- 
ing merely  by  right  of  representation.(a)    If,  therefore,  either 

<a)  IB  thg  matter  of  Hurd,  9  Wend.  465,  it  was  decided,  that  an  atUch- 
ment  does  not  lie  against  an  administrator  for  a  demand  against  his  intestate, 
noder  the  act  against  abeeonding,  concealed,  and  non-reeident  debtors,  and 
that  the  want  of  jurisdiction  might  be  objected,  even  after  the  appointment  of 
trustees.  In  this  case  NeUout  J.  obeerres:  **  In  Jackoonr.  Walworth,  I  Johns. 
Cas.  373,  it  was  holden  that  the  then  existing  statute  respecting  absent  debt- 
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from  an  improper  combination  of  persons  or  interests  in  the 
process,  it  became  voidable  or  nugatory  as  to  some  of  the 
parties,  it  might  be  a  question  bow  far  it  was  valid  as  to 
others. 

If  all  the  parties  mentioned  in  the  appointment,  as  inte- 
rested in  their  own  right,  together  with  the  persons  described 
as  being  represented  by  others,  had  formed  a  co-partnership, 
the  survivors  of  this  co-partnership,  as  to  all  personal  con- 
tracts and  interests,  would  represent  the  whole.  If  other  per- 
sons succeeded  to  the  right  of  some  of  the  original  co-partners, 
and  interested  themselves  in  the  concerns  of  the  firm,  what- 
ever description  they  might  think  proper  to  assume,  they 

on  did  not  trliitant  proeeedingi  against  hoin,  exeenton,  trosteoa  or  othen 
claiming  merely  by  right  of  representation.  The  statute  is  now  much  more 
explicit  than  it  was  preyioos  to  the  revision,  and  from  a  note  of  the  revisen 
we  are  warranted  in  the  conclusion  that  its  phraseology  was  altered  to  con- 
form to  the  decision  in  Jaekum  ▼.  Walworth,  The  language  of  the  act  is, 
'  Such  application,  (i.  e.  the  application  for  the  attachment,)  may  be  made 
by  any  creditor  resident  within  the  state,  or  out  of  it,  or  by  his  personal  repre- 
sentatives, having  a  demand  against  such  debtor  permmally,*  dtc.,  2  R.  8.  3, 
i  3,  speaking  of  the  debtor  in  his  individual  character,  id  contradistinction  to 
the  repretentottve  character  of  an  ejceoator  or  admlnistntor.  It  is  also  wor- 
thy of  remark,  that  although  in  this  very  section  the  remedy  by  attachment 
is  given  to  the  personal  representatives  of  the  creditor,  it  is  not  given  againet 
the  personal  representatives  of  the  debtor,  which  it  is  fair  to  presume  would 
have  been  done,  had  such  been  the  intention  of  the  legislature.  A  subsequent 
section,  however,  removes  all  doubt  as  to  the  intention  of  the  legislature :  By 
the  64th  section,  page  13,  it  is  enacted,  that  If  a  debtor  against  whom  a  war- 
rant of  attachment  has  issued,  shall  die  before  the  time  limited  for  his  appear- 
ance, the  proceedings  on  the  warrant  shall  be  stayed,  and  the  property  seised 
shall  be  delivered  to  his  pereonal  repreeentativee.  Had  it  been  contemplated 
that  the  representatives  of  the  deceased  debtor  might  be  proceeded  against 
under  this  statute,  this  provision  would  not  have  been  found  In  the  statute,  and 
on  the  contrary,  provision  would  have  been  made  for  the  continuance  of  the 
proceedings  against  the  representatives.  In  view  of  this  explicit  enactment 
that  the  proceedings  already  commenced  shall  stay  in  case  of  the  ileath  of 
the  debtor,  and  that  the  property  seized  shall  be  delivered  to  his  personal  repre- 
sentatives, the  language  of  the  previous  sections  should  be  strong  and  impe- 
rative indeed,  to  warrant  the  conclusion  that  proceedings  may  originaUy  be 
instituted  against  representatives.  Instead  of  being  so,  they  appear  to  me  to 
justify  no  other  construction  than  that  an  attachment  can  issue  only  against  a 
debtor  for  a  demand  against  him  permtnally,  or  in  his  individual  eharaeter,'* 
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were  personally  responsible  for  the  co-partnership    debts, 
as  much  as  if  they  bad  originally  composed  a  part  of  the 

firm. 
[*376]  *The  introduction  of  the  names  in  the  former  case, 
of  a  set  of  men  who  claimed  as  representatives  of  the 
deceased  co-partners,  might  present  an  incongruous  case ;  but 
such  a  one  as  obviously  did  not  vary  substantially  the  interests 
of  the  parties  whose  property  was  affected  by  the  attachment ; 
their  names  might  well  be  considered  in  a  process  certainly  not 
analogous  to,  or  to  be  tested  by  the  common  law  forms,  as 
surplusage,  and  we  think  they  ought  to  be  so.  There  are, 
therefore,  strong  reasons  for  considering  these  additions  as 
merely  descriptive  of  the  persons,  independent  of  the  aid  given 
to  that  construction,  from  the  lapse  of  time,  and  the  acquies- 
cence of  the  parties  affected  by  the  proceedings. 

We  are,  therefore,  of  opinion,  that  they  are  valid  on  this 
ground. 

The  next  question  is,  how  is  the  title  to  the  land  in  con- 
troversy made  out  under  this  appointment  ? 

The  letters  patent  were  granted  to  David  Greame  and 
seventeen  others,  for  each  one,  an  undivided  eighteenth  part 
of  the  tract  therein  described,  including  the  premises  in  ques- 
tion, as  tenants  in  common. 

Of  the  patentees,  the  names  of  Mary  Croffls,  James  Craw- 
ford, Catharine  Hassenclever,  and  Mary  Elizabeth  Hassen- 
clever,  are  not  inserted  in  the  appointment  of  the  trustees. 
In  that  appointment,  John  Elves  and  Richard  Willis  are  de- 
scribed as  holding  in  trust  for  Mary,  the  wife  of  William 
CroiHs :  but  the  identity  of  the  patentee  and  debtor  cannot 
be  inferred  from  this,  nor  can  the  privity  between  his  estate, 
and  that  alleged  to  be  vested  in  the  trustees,  be  deduced  from 
it. 

Patrick  Crawford  and  Gilbert  Meason  are  described  as 
executors  of  James  Crawford ;  but  this  could  neither  affect 
or  pass  his  right  as  a  patentee.  So  that  tliere  are  four  pa- 
tentees, whose  title  could  not  have  vested  by  the  appoint- 
ment, in  the  trustees. 
[•377]        •To  the  remainder,  or  fourteen  undivided  eigh- 
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teenth  parts,  the  plaintiff  has  maintained  his  right  of  re- 
covery. 

The  court  are,  therefore,  of  opinion,  that  the  verdict  ought 
to  be  modified,  conformably  to  the  agreement  of  the  parties, 
by  entering  it  for  that  proportion  of  the  premises  for  the 
plaintiff,  and  for  the  remainder  for  the  defendant. 

Judgment  accordingly. 


The  United  Insurance  Company  against  LBNOx.(a) 

Where  a  «bip  is  abandoned  to  the  insurer,  who  accepts  the  abandonment,  and 
the  voyage  is  afterwards  performed,  and  freight  earned,  the  insorer  is  enti* 
tied  to  the  freight  earned  sobsequent  to  the  abandonment,  or  pro  rata.(b) 

This  was  an  action  for  money  had  and  received.    Plea 
the  general  issue.    It  was  tried  at  the  last  July  circuit,  in 

(a)  Affirmed  in  the  court  of  errors,  infia^  foI.  2,  p.  449. 

(b)  By  the  abandonment  of  a  ship,  the  insurer  becomes  the  legal  assignee 
and  owner,  and  from  that  time  he  is  liable  for  her  future  repairs  and  expenses, 
and  consequently  entitled  to  all  her  future  earnings,  15  Mass.  846  ;  3  Steph. 
N.  P.  2178.  And  in  England  it  has  been  determined  that  the  abandonment  of 
a  ship  to  the  underwriters,  has  a  sort  of  retrospectire  relation  in  reference  to 
the  insurers,  who  to  the  extent  of  the  sum  insured,  are  presumed  to  have  been 
from  the  beginning,  owners  of  the  things  insured  according  to  the  rule  of  the 
Roman  law,  **  quod  repudiiUur,  r§tro  nootrum  non  fuisoo  palam  oot,**  &  lib. 
38,  tit  5.  Thus  is  the  case  of  Damdoon  v.  Caoe,  2  Brod.  &  Bing.  879 ;  8. 
C.  5  Moore,  116  ;  8  Price,  542  ;  5  M.  &  S.  79 ;  where  a  ship  and  freight 
were  separately  insured,  and  each  subject  abandoned  as  for  a  total  loss,  it  was 
adjudged  that  the  abandonment  of  the  ship,  transferred  the  freight  as  incident 
to  the  ship,  and  that  an  abandonment  was  equivalent  to  a  sale  to  the  aban- 
donee. The  court  say  "  if  in  every  other  case  of  transfer,  the  freight  follows  the 
assignment  of  the  ship,  and  if  abandonment  be  but  a  diflbreot  term  for  as- 
signment, and  the  same  in  efiect  unless  modified  to  a  different  purpose  by  the 
agreement  of  the  parties ;  and  if  in  this  case  so  far  from  there  being  any  such 
agreement,  either  actual  or  in  fact,  or  in  law  to  be  implied,  the  contrary  is  to 
be  presumed,  (the  case  only  amounting  to  a  claim  on  one  side,  and  resistance 
to  such  claim  on  the  other,)  the  reason  fails  for  taking  this  case  out  of  the  ge- 
neral law,  and  consequently  the  underwriters  on  the  ship  under  the  abandon- 
ment to  them  of  the  ship,  are  entitled  to  freight"  In  this  case  no  distinctim 
was  made  between  the  flight  arising  before  the  Iosb  or  abandonment,  and 
that  arising  subsequent  thereto.    But  the  judgment  in  the  principal  ease  has 
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the  city  of  New  York,  when  a  verdict  was  found  for  the 
plaintiffs,  for  1167  dollars,  subject  to  the  opinion  of  the  court 
on  the  following  case : 

The  stiip  Josiah  Collins  was  insured  by  the  plaintifis,  at 
and  from  Bangor,  in  Wales,  to  New  York.  She  sailed  on 
the  vojrage  insured,  and  after  being  ten  days  at  sea,  was 
forced,  by  stress  of  weather,  and  the  injuries  she  had  receiv- 
ed, to  bear  away,  and  put  into  Rivadeo,  in  Spain.  The  as- 
sured, upon  hearing  that  the  ship  was  at  Rivadeo,  abandoned 
her  to  the  plaintiffs,  who  accepted  the  abandonment,  and  paid 
a  total  loss.  After  the  abandonment,  and  before  the  accep- 
tance, the  assured  also  caused  an  insurance  to  be  made  on 
the  freight  of  the  ship,  for  which  he  paid  the  premium.  The 
ship  was  repaired  at  Rivadeo^  prosecuted  her  voyage,  and 
arrived  at  New  York  with  the  greater  part  of  her  cargo. 
After  her  arrival,  the  assured  was  appointed  the  agent  of  the 
ship,  and  in  consequence  thereof,  the  defendant,  in  his  behalf 
received  for  freight  the  amount  of  the  sum  for  which  the  ver- 
dict was  taken,  which  remained  in  his  hands,  for  the  benefit 

of  the  party  entitled  thereto. 
[•378]        •On  this  case,  the  question  submitted  to  the  opi- 
nion of  the  court  was,  whether  the  p1ainti&  were 
entitled  to  the  whole,  or  any,  and  to  what  part  of  the  sum 
received  for  freight  by  the  defendant  ? 

been  approred  and  followed  in  this  eoontry.  Dmy  ▼.  HalUU  3  Caines*  Rep. 
5M).  JIfariiw  In»,  Co,  y.  Unittd  Ing.  Co.,  9  Jofani.  R.  186, 190.  Hammond  Ti 
Etaex  Fire  and  Marine  Ine,  Co,,  4  Mason,  196.  Cooledge  t.  Ohueeeter  Ma- 
rine InM,  Co,,  15  Mass.  341,  S46.  In  the  last  ease  the  court  say  *'  a  difierent 
rale  woold  be  prodoctive  of  gntA  injustice.  By  the  abandonmelit  of  the  ship 
the  insareis  stand  in  no  better  situation  than  the  assnred,  in  respect  to  the 
vessel  but  socceed  to  his  rights.  Now  suppose  the  owner  shall  stand  Iris  own 
insttrer  for  his  ship  and  shall  insure  his  freight.  If  we  woold  apply  the  niie 
that  freight  is  ineident  to  the  ship  to  the  extent  of  giving  the  insurer  her  earn- 
ings before  the  Iosb,  then  the  owner  night  retain  the  freight  firo  rata  itinerie, 
for  bis  own  use,  and  compel  the  insurer  on  the  freight  to  pay  for  a  total  loss, 
and  thus  instead  of  recovering  for  an  indemnity,  he  might  obtain  nearly  a 
double  satisfaction."  See  also,  Martin  v.  Phondx  In:  Co.,  1  Wash.  C.  C.  R. 
400.  For  a  general  history  of  this  question,  and  the  If^reneh  law  thereon,  con- 
sult 3  Kent's  Com.,  333,  334,  and  references ;  Benecke's  Principles  of  In- 
demnity, 408. 
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JYoup  and  Harison,  for  the  plaintiffs. 

B.  Livingston^  for  the  defendant. 

Radcliff,  J.  In  our  law,  freight  is  considered  as  a  dis- 
tinct subject  of  insurance.  It  is  never  deemed  to  be  included 
in  a  policy,  either  on  a  ship  or  cargo.  The  different  interests 
which  form  the  subjects  of  insurance,  are  regarded  as  several 
in  their  nature,  and  independent  of  each  other.  From  this 
single  consideration,  I  think  it  follows,  that  an  insurer  upon 
a  ship  can  in  no  event  be  liable  for  any  damage  or  loss  sus- 
tained by  the  freight  or  cargo  which  he  did  not  insure^  and 
e  con  verso,  in  ease  of  the  loss  of  the  ship,  he  can  in  no  event 
gain  by  means  of  the  freight  or  cargo. 

The  effect  of  an  abandonment  is  merely  to  substitute  the 
insurer  in  the  place  of  the  insured.  It  bears  no  analogy  to 
a  sale,  which  is  an  original  and  absolute  contract,  and  at  once 
ascertains  and  fixes  the  rights  of  the  parties.  An  abandon- 
ment is  no  contract,  but  the  exercise  of  a  right  derived  from 
a  previous  contract  contained  in  the  policy.  Its  operation 
must,  therefore,  be  regulated  by  the  nature  of  the  act,  and 
the  just  construction  of  the  policy.  Considered  in  this  light, 
I  can  discover  nothing  in  support  of  the  plaintiff's  claim  to 
recover  what  he  did  not  insure.  Indeed,  the  rule  appears  to 
be  sound  and  invariable,  that  on  the  one  hand  the  insured 
can  never  recover  more  than  an  indemnity  for  his  loss,  and 
on  the  other,  the  insurer,  on  an  abandonment,  can  never  be 
entitled  to  receive  more  than  the  subject  he  insured.  The 
plaintiffs  insured  the  ship  only,  and  they  received  the  premi- 
um for  that  insurance ;  they  never  could  be  liable  {or  any 
other  loss  than  that  sustained  by  the  ship^  and  of  course  can- 
not be  entitled  to  claim  any  thing  beyond  the  value  of  the 
ship,  at  the  end  of  the  voyage,  tot  the  performance 
of  which  they  have  'undertaken  by  the  palicy,  and  [*379] 
for  which  they  have  been  paid.  To  give  them  more, 
would  be  to  give  them  a  compensation  without  a  risk,  some- 
thing for  nothing. 

On  accepting  the  abandonment  the  insurers  stepped  into 
the  place  of  the  insuoad)  and  by  substitution,  acquired  the 
same  rights,  and  becaHie  suly^t  to  the  same  duties  in  re- 
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lation  to  all  concerned.    It  is  true,  they  became  the  owners  of 
the  shipi  but  they  could  only  take  her  cum  anere,  subject  to 
the  situation  in  which  she  was  placed,  and  the  engagements 
of  the  voyage  they  had  insured,  and  of  course,  to  the  rights 
of  all  parties  concerned  in  the  adventure.    Their  premium 
was  the  adequate  consideration  for  this.    In  like  manner, 
the  insurer  upon  the  cargo,  in  case  of  an  abandonment, 
takes  it  subject  to  any  burden  that  may  exist,,  and  to  the 
rights  of  all  parties.    He  is  bound  to  pay  the  freighi,  if  any 
be  due,  and  to  contribute  to  all  necessary  expenses,  as  the 
owner  would  have  done.    So  also  the  insurer  upon  freight, 
under  similar  circumstances,  is  liable  to  contribute  to  a  gen- 
eral average,  and  to  submit  to  all  proper  deductions ;  and  in 
either  of  those  cases,  the  insurer,  after  an  abandonment,  can 
claim  no  more  than  what  remains  of  the  subject  he  has  in- 
sured.   This  was  well  illustrated  by  the  case  stated  on  the 
argument,  that  the  ship  may  belong  to  one  person,  the  freight 
to  another,  and  the  cargo  to  a  third.    Suppose,  in  that  case, 
the  insured  upon  the  ship  to  abandon  to  the  underwriters, 
could  they,  by  any  construction,  be  justly  entitled  to  the 
freight  which  originally  was,  and  continued  to  be  the  pro- 
perty of  another?    They  plainly  could  not,  and  it  exem- 
plifies the  independent  nature  of  those  different  subjects  of 
insurance,  and  places  them   in  their  true  light.    To  treat 
them   differently,  by  connecting  and  blending  them  to- 
gether, would  lead  to  uncertainty  and  confusion,  and  ren- 
der it  impossible  to  form  a  consistent  and  uniform  rule  on 
the  sul^. 

The  cirwmstance  that  the  insured,  in  the  present  case,  is 
the  owner  of  both  ship  and  freight,  can  make  no  differ- 
ence. If  they  are  distinct  interests,  it  is  immaterial 
[♦380]  *wheihei  they  belong  to  one  or  to  different  persons. 
The  wholt  adventure  of  a  voyage,  (shij^  freight 
and  cargo)  may,  and  frequently  does  belong  to  the  same 
person,  but  I  believe  it  was  never  imagined  to  follow  from 
hence,  that  an  abandonn^nt  of  the  one  could  affect  the 
other.  The  rules  of  law  n^ist  b«  fixed  and  uniform,  and 
cannot  depend  on  such  contingencies* 
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The  only  authorities  on  the  subject  are  collected  from  the 
French  law,  (2  Emerig.  219,  221,  who  cites  Roccus,)  and 
appear  to  be  inapplicable  to  our  own.    They  regard  the 
freight  as  accessory  to  the  ship,  and  in  pursuance  of  the 
maxim,   that  every  accessory   follows   its   principal,  they 
hold,  that  an  abandonment  of  the  ship  carries^with  it  the 
right  to  the  freight.    The  application  of  this  maxim  in  the 
French  law,  seems  to  result  from  an  express  ordinance  of 
Louis  XIV.  (2  Yal.  59,)  by  which  it  is  declared,  ihRt  freight 
is  not  an  insurable  interest.    So  far  from  its  being*conside- 
red  a  distinct  object  of  insurance,  as  with  us,  the  policy  of 
their  law  does  not  permit  it  to  be  insured  at  all.    In  prac- 
tice^ however,  the  freight,  with  them,  although  not  insured 
eo  nomine^  is  usually  added  to  the  value  of  the  ship,  and 
blended  in  the  same  policy.    It  therefore  naturally  follows, 
that  an  abandonment  on  such  a  policy  would  transfer  the 
title  to  the  freight,  as  well  as  to  the  ship,  and  they  may  with 
propriety,  in  their  law,  be  considered  as  attached  to,  and  in- 
separable from  each  other.    But  with  us  it  is  not  so ;  the 
freight  is  not  an  accessory ;  it  is  in  itself  a  principal,  and 
treating  it  as  such,  a  different  rule  ought  to  prevail. 

I  am,  therefore,  of  opinion,  that  the  plaintiffs  are  not  en- 
titled to  recover  any  part  of  the  freight,  and  that  it  belongs 
to  the  person  who  would  have  been  entitled  to  it,  if  the  voy- 
age had  been  performed  without  any  impediment. 

Kent,  J.  It  does  not  appear  to  be  a  settled  point  in  the 
English  law,  what  is  the  operation  of  an  abandonment 
upon  freight.  There  is  no  case  that  I  have  met  with  in 
which  the  point  came  into  discussion,  as  it  respected  the 
insurer. 

*In  Ltike  v.  Lyde^  (2  Burr.  882,)  a  suit  was  sus-  [381] 
tained  by  the  owner  of  the  vessel,  notwithstanding 
his  abandonment,  against  the  shipper  for  a  rateable  freight 
earned  previous  to  the  abandonment.  But  in  that  case  the 
right  of  freight,  as  between  the  insurer  and  insured,  was  not 
determined,  nor  did  it  come  into  view.  The  whole  attention 
of  .the  court  appears  to  have  been  directed  to  the  liableness 
of  the  shipper ;  and  whether  the  plaintiff  recovered  for  him- 
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self,  or  as  trustee  for  the  insurer,  or  what  would  have  been 
the  opinion  of  the  court,  if  the  insurer  and  the  plaintiff 
could  have  interpleaded  before  them  in  order  to  determiue  to 
which  of  them  the  freight  so  due  belonged,  we  cannot  learn 
from  the  case. 

The  present  question  seems,  therefore,  to  be  res  Integra^ 
and  it  must  be  determined  from  the  consideration  of  the 
nature  of  abandonment,  and  from  the  application  of  known 
and  analogous  principles  in  the  law. 

llie  freight  in  the  present  case  belonged  to  the  insured,  who 
owned  the  ship,  and  who  abandoned  her.  We  are  not, 
therefore,  to  examine  what  would  be  the  operation  of  an 
abandonment  of  the  ship,  if  the  ship  should  at  the  time 
belong  to  a  different  person.  Here  the  same  person  was 
owner  of  both  ship  and  freight. 

Abandonment  is  a  cessation  of  the  right  of  the  thing  in- 
sured. If  accepted,  it  is  equivalent  to  an  absolute  sale  and 
delivery  of  the  property,  and  the  insurer  stands  in  the  place 
of  the  insured,  and  is  entitled  lo  all  the  advantages  of  that 
situation.  He  must,  consequently,  become  entitled  to  the 
freight  subsequently  earned,  for  freight  is  incident  to  the 
ownership  of  the  vessel,  and  follows  it  as  closely  as  rent 
does  the  reversion.  All  the  subsequent  charges  of  the  voy- 
age must  be  borne  by  the  insurer,  and,  as  he  Uakes  the  bur- 
den, he  ought  likewise  to  reap  the  advantage.  And  upon 
principles  equally  strong,  the  insurer  must  be  entitled  to  the 
freight  earning  or  accruing  at  the  time  of  the  abandonment, 
in  like  manner  as  if  a  person  sell  or  mortgage,  devise  or 
surrender  the  land,  after  the  crop  sown,  or  if  be  as- 
['382]  sign  the  reversion  before  the  rent  becomes  ^payable, 
the  emblements  in  the  one  case,  and  the  rent  in  the 
other,  will  pass  with  the  land.  If  any  portion  of  the  freight 
had  already  become  due,  the  same  would  undoubtedly  re- 
main with  the  insured,  and  not  be  affected  by  the  aban- 
donment. But  the  growing  freight  must  pass  with  the  ship, 
for  want  of  a  precise  and  definite  rule  of  apportionment. 
The  case  of  a  voyage  partly  performed,  and  broken  or  di- 
verted by  the  perils  of  the  sea,  is  not  susceptible  of  an  accu- 
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rate  adjustment  of  a  rateable  freight.  And  although  instances 
may  be  supposed,  in  which  few  difficulties  would  arise,  yet 
the  rules  of  commercial  law  ought  to  be  general  and  perma- 
nent, capable  of  being  ascertained  with  certainty,  and  of 
being  applied  with  precision. 

Freight  is  with  us  a  distinct  insurable  interest,  and  this 
opinion  has  no  tendency  to  render  it  less  so.  But  although 
a  distinct,  it  is  so  far  a  qualified  interest,  when  belonging  to 
the  same  person  who  owns  the  ship,  that  if  he  abandons  the 
one,  he  must  be  considered  as  voluntarily  relinquishing  the 
other.  The  insurer  is  substituted  for  him  by  his  own  act, 
and  succeeds  to  all  his  rights  as  owner  of  the  ship. 
Freight  may  foe  a  distinct  subject  of  insurance  witliout 
losing  in  other  respects  its  quality  as  an  incident.  Tt  is  not 
necessary  that  it  should  be  detached  from  its  principal,  be- 
yond what  is  requisite  to  render  it  insurable.  It  must  still 
in  a  great  degree,  be  considered  as  merely  appurtenant  to 
the  ship,  and  if  distinctly  insured,  it  "is  very  questionable 
whether  the  owner  can  preserve  his  claim  against  the  insurer 
of  the  freight,  if  he  abandon  the  ship.  (But  see  3  Caiues'  R. 
16.    IJohns.  R.333.    3  Johns.  R.  49.) 

In  the  case  before  us,  the  freight  must  be  considered  as 
almost  wholly  earned  subsequently  to  the  abandonment,  and 
if  any  portion  of  it  was  earned  before,  there  was  none  due 
at  the  time.  The  freight  was  merely  earning,  and  the  right 
to  it  was  inchoate,  and  not  absolute,  which  it  could  only 
have  been  at  the  delivery  of  the  cargo,  upon  the  completion 
of  the  voyage. 

I  am,  therefore,  of  opinion,  that  the  piaintifis  are  entitled 
to  judgment  for  the  whole  sum  found  by  the  verdict. 

*BfiN80N,  J.  Previous  to  an  immediate  consi-  [*383] 
deration  of  the  question  in  this  cause,  I  would  state, 
<'  that  if  a  freighted  ship  becomes  accidentally  disabled  on  its 
voyage,  (without  the  fault  of  the  master,)  the  master  has  his 
option,  either  to  refit  it,  (if  it  can  be  done  within  a  conve- 
nient time,)  or  to  hire  another  ship  to  carry  the  goods  to  the 
port  of  delivery.  If  the  merchant  disagrees  to  this,  and  will 
not  let  him  do  so,  the  master  will  be  entitled  to  the  whole 
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mentality  of  the  assurer,  which,  if  he  withhold,  the  law  will 
then  further  give  to  the  assured  a  remedy  against  him  by 
suit,  for  the  nonfeasance.  The  right,  and  its  remedy,  as  de- 
duced from  it,  are,  in  my  conception,  correlative,  the  one  ne- 
cessarily implying  the  other ;  for,  to  suppose  a  right  in  one 
person,  as  reserved  in  law  to  a  possible  eventual  benefit,  and 
to  suppose  at  the  same  time,  that  the  benefit  may  depend 
wholly  on  the  volition  of  another,  whether  it  shall  ever  come 
to  exist,  appears  to  me  to  be  a  legal  solecism.  Thus,  to  ex- 
emplify the  result  in  the  case  under  consideration ;  however, 
the  plaintiffs  might  have  calculated  it  most  eligible  for  them 
to  sell  the  vessel  at  Rivadeo,  for  what  she  would  fetch,  and 
to  have  sent  instructions  there  for  that  purpose,  they  would 
have  been  prevented  from  exercising  thb  kind  of  free  agency ; 
any  calculation  of  the  last  loss  upon  the  whole,  although 
ever  so  just  and  advisable,  would  not  have  served  as  an  ex- 
cuse, which  must  have  been  of  a  nature  to  have  answered  for 
all  the  other  underwriters,  however  numerous  or  variously 
circumstanced  they  might  have  been ;  otherwise,  it  would 
have  been  indispensable  on  the  plaintiffs  to  have  refitted  the 
ship  so  as  to  bring  the  goods  to  New  York,  in  order  that  the 
freight  on  them  might  be  received  by  the  assured.  This 
would  be  an  instance  of  putting  tl\e  burden  on  one  for  the 

advantage  of  another,  without  parallel ;  and  it  may 
[*386]    easily  be  conceived  to  'happen,  that  assurers,  rather 

than  subject  themselves  to  such  a  hardship,  would 
refuse  to  accept  an  abandonment,  however  justly  the  assured 
might  be  entitled  to  make  it,  and  who  would  also  be  obliged 
to  persist  in  it,  in  order  to  his  recovery  for  a  total  loss ;  so 
that  the  property  becoming  thus  derelict,  would  inevitably 
become  utterly  lost  between  them,  when  possibly  by  the  sea- 
sonable interposition  of  either,  a  considerable  portion  of  it 
might  have  been  saved. 

These  considerations  appear  to  me  sufficient  to  show  that 
the  supposed  right  in  the  assured  to  the  freight,  after  an  aban- 
donment of  the  ship,  can  never  be  made  to  consist  with  right 
reason ;  and  the  least  reflection  will  suggest,  that  I  have  not 
pursued  the  case  into  many  other  consequences  or  questions 
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which  may  take  place.  I  will  state  one  only,  and  also  in  re- 
feience  to  what  might  have  happened  in  the  present  instance. 
Suppose  that  the  ship  had  been  lost  on  the  passage  from  Ri- 
yadeo  to  New  York,  and  as  there  would  not  then  have  been 
a  freight,  out  of  which  the  plaintiffs  could  reimburse  the  sum 
they  might  have  advanced  for  refitting  the  ship,  could, they 
have  recovered  it  from  the  assured?  If  not,  there  the  hard- 
ship of  an  assurer's  case  will  appear  to  be  extreme. 

The  mistake  on  this  subject  I  conceive  to  be,  in  supposing 
that  as  the  ship  and  freight  may,  in  the  first  instance,  be  in. 
sured  as  distinct  interests,  they  continue  as  distinct  interests 
to  every  other  purpose  throughout,  until  the  event  either  of 
the  loss,  or  of  the  safety  of  the  freight,  shall  have  happened ; 
without  distinguishing  that  the  ship  is  the  principal,  or  sub- 
ject, or  thing  which  is  to  produce  the  freight,  and  that  when 
the  assured  abandons  the  ship  to  the  assurer,  he  transfers 
thereby  to  him  his  power  over  the  ship,  as  the  principal,  and 
with  it,  his  power  over  the  fireight,  the  accessory  or  incident ; 
he  transfers  his  power  over  the  cause,  and,  consequently,  his 
right  to  the  eventual  effect,  if  any.  These  interests  may  be 
likened  to  an  interest  in  the  land,  and  the  emblements.  By 
a  special  contract,  the  land  may  be  transferred,  and 
the  emblements  •may  be  reserved,  otherwise  they  [*387] 
will  pass  with  it.  If  the  owner  dies  intestate,  the 
lands  descend  to  his  heir ;  but  the  emblements  go  to  the  per- 
sonal representatives,  and  the  law  accordingly  gives  them  a 
power  over  the  land.  They  may  enter  on  it,  to  preservci 
promote,  gather,  and  remove  the  crop.  Suppose  the  vendor 
of  land  was,  by  a  special  contract,  to  insure  to  the  vendee, 
that  the  land,  if  sold,  should  always  sell  for  a  certain  price ; 
so  that  the  vendee  might,  at  any  time,  abandon  the  land  to 
the  vendor  at  that  price ;  if  he  abandoned  it  while  a  crop  was 
growing  on  it,  and  if  the  vendor  should  accept  it,  it  cannot 
be  doubted  but  that  the  vendor,  (the  assurer,)  would,  and  as 
under  the  original  contract  of  insurance,  be  entitled  to  the 
crop,  equally  as  if  he  had,  on  a  general  or  ordinary  contract 
of  purchase  and  sale,  repurchased  and  become  repossessed  of 
the  land.    In  short,  and  which  is  the  foundation  of  my  opin- 
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ion,  I  conceive,  that  by  the  abandonment  of  a  ship  by  the  as- 
sured, and  the  acceptance  of  her  by  the  assurer,  the  property 
in  her  passes  as  fully  and  absolutely,  as  it  would  on  a  sale 
and  delivery  of  her.  As  a  consequence  from  this,  it  undoubt- 
edly follows,  that  an  assured,  if  he  abandons,  or  ia  any  other 
manner  transfers  the  property  and  possession  of  the  ship,  be- 
fore notice  of  the  event,  in  consequence  of  which  the  freight 
is  incontrovertibly  lost,  he  will  be  deemed  to  have  relinquish- 
ed any  insurance  he  may  have  made  on  the  freight.  If  he 
means  to  save  his  insurance  on  the  freight,  he  must,  as  it 
were,  stick  to  the  wreck  of  the  ship  to  the  last.  (But  see 
Livingston  v.  Columbian  Insurance  Company^  3  Johns.  R. 
49.) 

1  am,  therefore,  of  opinion,  that  the  plaintiffs  are  entitled  to 
recover  the  whole  freight. 

Lewis,  J.  In  the  examination  of  the  question  presented 
for  consideration  in  this  cause,  it  is  extremely  diiflScult  to 
discover  either  principles  or  precedents  that  will  afford  satis- 
factory grounds  for  a  just  decision.  Embarrassments  arise 
on  either  side.  To  decide  against  the  plaintiflb  appears  in- 
equitable, since  we  should  deprive  them  of  the  earnings  of 
the  ship,  which,  after  the  abandonment,  became  their 
[*388]  property.  On  the  other  hand,  if  *we  say  that  the 
plaintiffs  must  recover,  Ihe  insurer  on  freight,  who, 
it  is  to  be  presumed,  has  paid  the  amount  to  the  owner,  and 
has  a  just  claim  on  the  subject  for  his  reimbursement,  will 
be  injured.  A  loss  must  certainly  fall  on  one  of  two  parties, 
equally  innocent,  and  having  equal  claims.  It  is  to  be  re- 
gretted, that  the  court  are  not  of  one  opinion  on  this  occa- 
sion, for  it  is  a  case  in  which  it  is  of  more  importance  that 
the  rule  should  be  fixed  and  certain,  than  what  such  rule 
should  be.  When  all  parties  know  the  extent  of  the  hazard 
they  are  to  run,  there  will  be  no  cause  for  complaint,  nor 
ground  for  any  objections  of  injustice. 

The  case  of  Luke  v.  Lyde^  is  the  only  one  to  be  found  in 
the  books,  that  looks  to  the  question  now  before  the  Court ; 
but  it  does  not  by  any  means  reach  the  present  case.  As 
far,  however,  as  that  case  goes,  I  consider  myself  bound  by 
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it  Thus  much  is  established  by  that  case :  that  the  owner 
of  the  ship  is  entitled  to  freight  pro  rata  Uineris^  to  the  point 
at  which  the  voyage  is  broken  up,  and  his  right  to  abandon 
accrues.  Where  the  freight  is  insured,  the  insurer  of  the 
freight  steps  into  his  place ;  subject,  however,  to  all  the  con- 
sequences of  his  right  to  abandon  the  ship,  which  is  still  re- 
served to  him.  At  the  time  the  right  to  abandon  arises,  the 
freight  up  to  that  period  becomes  due  and  demandable.  The 
freight  that  subsequently  accrues,  must  follow  the  destiny  of 
the  ship,  as  an  accessory.  It  is  objected  to  the  authority  of 
this  case,  that  the  only  point  in  it  was,  whether  frdght  was 
payable,  not  to  whom  it  was  to  be  paid.  I  do  not  consider 
this  objection  as  well  founded,  for  we  cannot  presume  that 
the  owner  would  have  had  judgment  for  the  freight,  had  it 
been  due  to  the  underwriters. 

It  is,  perhaps,  to  be  wished,  that  our  law  on  this  subject 
was  similar  to  that  of  France,  where  freight  is  not  allowed 
to  be  a  distinct' subject  of  insurance ;  but  the  owner  to  cover 
his  freight,  adds  it  to  the  value  of  the  ship.  In  England, 
and  in  this  country,  it  is  otherwise ;  and  freight,  be- 
ing a  distinct  subject  of  insurance,  the  doctrine  W  [•389] 
abandonment  and  the  benefit  of  salvage  must  attach 
to  it,  as  far  as  the  nature  of  the  subject  will  permit.  That 
they  cannot  to  the  same  extent  as  in  policies  on  ships  or 
goods,  will,  I  think,  be  manifest  from  the  following  cases. 

Should  the  insurer  on  freight,  in  a  case  circumstanced  like 
the  present,  be  entitled  to  the  freight  after  a  peril  has  occurred 
that  authorizes  an  abandonment  of  the  ship,  he  could  have 
a  right  to  insist  (if  the  ship  be  repairable)  that  the  insurers 
on  the  vessel  should  repair  her,  hnd  permit  her  to  proceed  on 
the  voyage :  And  should  they  refuse,  he  would  have  a  right 
of  action  against  them :  Should  he  be  owner  of  the  ship  also, 
and  so  his  own  insurer  as  to  freight,  this  absurdity  would 
follow ;  that  he  would  have  to  controvert  and  deny,  what  as 
owner  of  the  ship  he  had  asserted  and  relied  on,  namely,  her 
inability  to  prosecute  the  voyage.  Should  the  ship  be  so 
disabled,  as  to  be  irrepairable,  and  another  vessel  be  procured 
to  transport  her  cargo  to  the  port  of  discharge,  her  insurer 
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would  be  obliged  to  pay  ihe  hire  of  such  vessel,  while  the 
owner  of  the  first  ship  would  be  entitled  to  the  freight. 
Thus  the  insurer  of  the  ship  would  become  the  insurer  of  the 
freight  also,  without  any  consideration  for  the  risk,  or  any 
engagement  for  that  purpose. 

My  opinion,  therefore,  is,  that  the  freight  in  this  case  ought 
to  be  apportioned,  and  that  the  plaintiffs  should  recover  so 
much  only  as  was  earned  subsequently  to  the  peril  incurred, 
that  caused  the  abandonment. 

Lansing,  Gh.  J.  was  of  the  same  opinion. 

The  opinions  of  the  judges  being  thus  divided,  Bensorij  J. 
and  Kentj  J.  being  in  favor  of  the  plaintiffs'  claim  for  the 
whole  freight,  agreed  with  Lansing f  Gh.  J.  and  Lewis  J.  in 
giving  judgment  for  the  plaintiffs,  for  the  amount  of  the 
freight  earned  pro  rata  Uineris  ;  and  judgment  was  given  ac- 
cordingly. 

Judgment  for  the  plaintiffs,  for  the  freight  pro  rata. 
[•390j  •N.  B.  The  Court  said,  that  if  the  plaintiffs  should 
elect  still  to  proceed  for  the  whole  freight,  they  would 
direct  the  verdict  to  be  set  aside,  and  grant  a  new  trial,  in  order 
that  a  special  verdict,  or  an  exception  might  be  taken  to  the 
opinion  of  the  judge  who  might  try  the  cause,  so  that  the 
question  might  be  brought  before  the  court  for  the  correction  of 
errors ;  and  in  that  case,  the  costs  should  abide  the  event  of 
the  suit.(a) 


BaiTT  and  another  against  Van  Norden.(&) 

Where  the  attorney  of  the  defendaot  ipave  notice  of  epecial  bail  before  jadg* 
ment,  bat  the  bail  was  not  aotnally  filed,  it  was  ordered  to  be  filed  muic  fro 
tune,  and  that  the  attorney  of  the  defendant  pay  coeta. 

In  November  last,  the  defendant's  attorney  gave  notice  to 

(a)  The  oaee  was,  afterwardf,  by  eoneent  of  parties,  pot  into  the  form  of  a 
special  Tordict,  and  a  writ  of  error  was  brought  into  the  court  for  the  eonection 
of  errors,  where,  in  February,  1801,  the  judgment  of  the  court,  as  above 
stated,  for  the  freight  earned  subsequent  to  the  abandonment,  or  pro  rata 
itinerU,  was  affirmed. 

(6)S.C.,C.C.96. 
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the  plaintiff's  attorney,  that  special  bail  was  filed  in  this  cause : 
and  the  plaintifis,  relying  upon  the  information,  and  not  in- 
tending to  object  to  the  bail,  proceeded  to  enter  up  judgment 
in  January  term  last ;  but  afterwards  discovered  that  special 
bail  was  not  filed  until  the  24th  of  January. 

Hopkins^  for  the  plaintifis,  now  moved  that  the  bail-piece 
filed  in  January,  be  considered  as  filed  on  the  first  day  of 
November  preceding. 

Woods,  contra. 

Per  Curiam.  This  irregularity  in  practice  is  not  to  be 
countenanced.  Let  the  plaintiff  take  his  rule,  with  costs  to 
be  paid  by  the  attorney  for  the  defendant.(a) 

Rule  granted. 


*BuRR  against  Skinner.(6)  [^91] 

If  the  defendant  neglects  to  give  notice  of  a  motion  for  a  commiauon,  nntil 
after  the  canae  m  noticed  for  trial,  he  moat  pay  the  coats  of  the  notice  for 
trial. 

The  issue  in  this  cause  was  joined  in  the  vacation,  and 
the  defendant  put  off  the  trial  on  an  affidavit,  and  notice  of 
a  motion  to  be  made  at  the  next  term,  for  a  commission. 

Boydf  for  the  plaintiff,  now  moved  that  the  defendant  should 
pay  the  costs  of  the  notice  for  trial. 

Pendleton^  contra. 

Per  Curiam.  If  the  defendant  intends  to  sue  out  a  com- 
mission, he  ought  to  give  notice  of  it,  before  he  receives  a 
notice  of  trial,  or  within  a  reasonable  time  after  issue  is 
joined,  according  to  the  circumstances  of  the  case,  and  such 
notice  will  stay  the  proceedings.  But  if  he  waits  until  he 
receives  notice  of  trial,  before  he  gives  notice  of  his  inten- 
tion to  apply  for  a  commission,  he  must  pay  the  costs  to  that 
time.(c) 

Rule  granted. 

(a)  Gra.  Prac  3d  edit  182. 

(b)  S.C.,C.C.  100. 

(e)  And  if  the  defendant  desire  to  escape  paying  the  costs  of  resisting  the 
motion  for  a  commission,  he  should 'stipulate  in  his  notice  to  pay  the  plaintiiTs 
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Graves  against  HAS8ENFRATs.(a) 

When  no  Bttoniey  appears  for  the  defeadant,  the  eeiriee  of  a  copy  of  the 
declaration,  by  putting  it  vp  in  the  oflke,  with  a  notice  te  plead  in  twenty 
days  ie  sufficient* 

The  declaration  in  this  cause  was  filed  on  the  28th  of 
January,  and  a  copy  thereof,  with  the  notice  to  plead,  was 
served,  by  affixing  the  same  in  the  clerk's  office :  The  de- 
fault was  entered  on  the  19th  of  February,  after  the  expira- 
tion of  twenty  days,  no  attorney  having  been  employed  by 
the  defendant 

A  motion  was  now  made  to  set  aside  the  default,  on  the 
^roimd,  that  as  no  attorney  was  employed,  the  copy  of  the 
declaration  should  have  been  put  up  in  the  clerk's  office,  forty 
days  before  the  default  was  entered,  according  to  the  8th  rule 

of  January  term,  1799. 
[•392]        *Per  Curiam.    The  8th  nile  of  January  term, 
1789,  is  applicable  only  to  the  case  where  an  attor- 
ney is  employed  by  the  defendant,  but  neither  lives  in  town, 
nor  has  an  agent  there.    The  rule  must  be  deuied.(&) 

Rule  refused. 

costs  of  preparing  for  trisl ;  La  Forge  r.  Luce,  9  Wend.  343,  343 ;  but  if  the 
defendant  has  used  diu  diligevett  as  where  he  received  a  notice  of  trial 
with  the  replication,  on  the  36th  of  September,  and  gave  notice  of  a  noiion 
for  a  commission  on  the  same  month,  the  costs  will  be  made  to  abide  the 
event ;  Johnmm  ▼.  Jaclcmm^  I  Wend.  383  ;  for  in  all  cases  where  costs  have 
been  ordered  to  be  paid,  they  hare  been  so  ordered  upon  the  ground  that  the 
defendant  did  not  use  dwt  dUigemcM  in  giving  notice  of  his  motion.  Per 
Savage,  Ch.  J.,  p.  384.    See  Gra.  Prac.  3  ed.  594. 

(a)  8.  C,  C.  C.  97. 

(6)  «  According  to  the  former  practice  of  this  court,  where  a  party,  who 
was  not  himself  an  attorney,  appeared  and  prosecuted  or  defended  in  person, 
it  was  not  incumbent  on  his  adversary  to  serve  any  of  the  paperB  or  notices  in 
the  cause  upon  him,  other  than  such  as  were  intended  to  lay  tlie  foundation 
of  an  attachment  for  a  contempt;  it  being  required,  that  they  should  be 
affixed  in  the  office  of  one  of  the  clerks  of  the  court.  Such  a  service,  in 
point  of  fact,  and  indeed  in  point  of  intention,  gave  no  notice  whatever, 
in  most  cases,  to  the  party  for  whom  it  was  designed,  and  in  general  the 
firat  intimation  he  had  of  any  proceedings  on  the  part  of  his  adversary,  was 
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Jackson  ex  dem.  Butler  and  others,  agaitist  DiTZ.(a) 

On  a^davit  of  the  tenant  in  ejectment,  that  one  of  the  leason  of  the  plain- 
tiff waa  dead,  at  the  commencement  of  the  luit,  the  demisea  from  such 
lenor  were  ordered  to  be  struck  oat  of  the  declaration. 

Hoffman,  (attorney  general,)  for  the  defendant,  on  an  affi- 
davit that  Butler,  one  of  the  lessors  of  the  plaintiff,  was  dead, 
when  the  suit  was  commenced,  moved,  previous  to  entering 
into  the  consent  rule,  that  the  first  and  second  count  in  the 
declaration,  in  which  demises  were  laid  from  Butler,  should 
be  struck  out.    . 

RiggSj  contra. 

Per  Curiam.  The  evidence  of  the  death  of  Butler  is  suf- 
ficient, prima  fade  to  put  the  burden  of  proof  upon  the 
plaintiff,  to  show  that  he  is  alive,  and  as  he  has  not  done  so, 
we  are  of  opinion,  that  the  demises  by  Butler  should  be  struck 
out  of  the  declaration.  Both  the  time  and  manner  of  the  ap- 
plication are  proper.(&) 

Rule  granted. 

an  exeention  upon  a  jadgrment  agrainat  hinn  This  conne  of  practice  having 
been  deemed  by  the  court  to  be  contrary  to  the  apirilt  of  the  common  law 
and  atatntory  rale,  allowing  a  party,  if  he  aee  fit,  to  proeecnte  or  defend  ui 
person,  they  have  provided  by  rule,  that  where  a  party  other  than  an  at- 
torney of  the  court  prooecntes  or  defends  in  person,  the  service  of  papers 
may  be  en  such  party  peraonally,  (and  for  every  porpose  except  a  contempt, 
leaving  them  at  his  dwelling  hoase,  is  regarded  as  penonal  service,  3  Johns. 
R.  439 ;  3  Price,  4,)  or  by  potting  the  same  into  the  post  office,  directed 
to  him  at  his  place  of  residence ;  and  no  service  ef  notices  ov  papers  in 
the  ordinary  proceedings  m  a  cause,  shall  be  neceasavy  to  be  made  on  a  de- 
fendant who  has  not  appeared  therein^  except  where  tbe  diefendant  is  return- 
ed  imprisoned  for  want  ef  baB,  in  whioh  case  a  copy  of  the  declaration  and 
notice  of  rule  to  plead  shall  be  delivered  to  him,  or  to  the  sheriff  or  jailer 
in  whose  custody  he  shall  be,  and  where  an  exception  is  entered  to  bail,  and 
no  notice  of  retainer  of  an  attorney  to  defend  m  given,  notice  of  such  excep- 
tioa  shall  be  delivered  to  the  sheriff,  er  one  of  his  deputies."  Gra.  Prao.  3d 
edit.  709,  710.  See  also,  Rules  and  Orders  of  the  Supreme  Court,  Reg.  11 
and  references.    19  Wend.  131.    18  Id  538.  13  id.  335.    1  id.  101.    30  id.  675. 

(«)  S.  C,  C.  C.  103. 

(6)  The  defendant  may  at  any  time  move  to  have  the  demise  of  a  lessor, 
who  died  betea  the  commcMemenl  of  the  action  strucl^ont  of  tha  declaratioa 
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Crygier  v.  Long. 


GouRLEY  against  Shoemaker. 

To  change  the  venue  in  a  cause,  it  is  not  enough  that  material  witnesses 
reside  in  another  county,  but  the  party  must  show  that  there  is  some  ma- 
terial fact,  happening  in  the  county  to  which  he  wishes  to  remove  the 
venue. 

A  MOTION  was  made  to  change  the  venue  in  this  cause, 
which  was  an  action  o(  assumpsit,  for  goods  sold  and  deliver- 
ed, on  the  usual  affidavit. 

Per  Curiam.  It  is  not  sufficient  to  change  the  venue^  to 
state  merely  that  material  witnesses  reside  in  the  county  to 
which  the  party  wishes  to  remove  a  cause ;  it  ought  to  be 
added,  that  evidence  will  be  given  of  some  material  fact  hap- 
pening there.(o) 

Rule  refused. 


[•393j  •Crygier  against  Long.(6) 

Where  the  defendant  was  sued  on  a  note  before  it  was  due,  and  pnt  in  bail 
and  pleaded  in  chief,  it  was  held,  that  it  was  too  late  afterwards,  to  make 
the  objection.  * 

This  was  an  action  of  assumpsit  on  a  promissory  note. 
The  defendant  was  arrested  on  the  20th  of  August,  1799, 
by  virtue  of  a  capias  ad  respondendum,  tested  in  July  term, 
and  returnable  in  October  term.  The  note  on  which  the 
suit  was  commenced,  did  not  become  due  until  the  2l8t  of 
August,  and  was  payable  on  the  12th. 

without  costi.  Jaekaon  ▼.  Reynolds,  1  Caines'  R.  SO.  Jackson  ▼.  Banckrcft, 
3  Johns.  R.  359.  Ellioii  ▼.  Bohannon,  5  Moniae,  23.  Doe  ex  ttenu  Marston 
T.  Butler,  3  Wend.  153,  per  Sutherland,  J.  See  v.  Greenlee,  6  Munf.  R. 
303.  But  see  Kinney  v.  Beverley,  I  Hen.  &  Muuf.  531.  Tillinghast^s  Adams 
on  Ejectment,  Hogan's  ed.  320. 

(fl)  See  supra,  240,  n.  (a)  to  Bentley  v.  Wearer. 

(A)  8.  C,  C.  C.  103. 
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Dill  ▼.  Wood. 

A  yerdict  was  taken  for  the  plaiatiff,  subject  to  a  case  coq- 
taining  the  above  facts. 

HdweSf  for  the  defendant. 

EvertsoTij  contra. 

Per  Curiam.  If  a  person  be  arrested  before  the  debt  is 
due,  he  should  apply,  in  the  first  instance,  to  the  court,  or  to 
a  judge  at  his  chambers,  to  be  discharged,  and  not  put  in  bail 
and  plead  to  the  action,  The  defendant,  in  this  case,  having 
filed  bail,  and  pleaded  in  chief,  comes  too  late  to  make  this 
application.(a) 

Rule  refused. 


Percival  against  Jones.(6) 

A  point  reserved  by  the  judge  at  N.  P.  is  like  a  special  verdict,  and  the  plain- 
tiff mast  prepare  the  case,  and  open  the  argument. 

The  court  decided,  that  where  a  point  is  reserved  by  the 
jadge  at  a  circuit  or  the  sittings,  it  is  in  the  nature  of  a 
special  verdict,  and  the  counsel  for.the  plaintiff  is  to  prepare 
the  case,  and  open  the  argument.(c) 


•Dill  against  Wood.  ['394] 

Oosts  were  granted  for  not  proceeding  to  trial  according  to  notice,  though  the 
defendant's  objection  to  the  jury  procett  was  the  reason  why  the  cause  was  . 
not  brought  on,  the  defect  in  the  process  being  the  consequence  of  a  mis- 
take of  the  plaintiff's  attorney. 

Bowman,  for  the  defendant,  moved  for  costs,  because  the 
plaintiff  had  neglected  to  bring  the  cause  to  trial  at  the  last 
circuit,  pursuant  to  his  notice. 

(a)  Gra.Prac.2ded.  159. 
(6)  S.  C,  C.  C.  104. 

(r)  See  Jackton  ex  denu  Oanntxtort  y,  Murray,  infra,  vol.  2,  p.  219 ;  Gra. 
Prac.  2d  ed.  333,  334. 
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Bird  T.  Sand^ 

Elmendorff  contra,  objected,  that  the  leaaon  whjr  the 
cause  was  not  tried,  was,  that  when  the  cause  was  called,  the 
defendant's  counsel  made  an  objection  to  the  jury  process^ 
which  was  admitted  to  be  void. 

Per  Curiam.  The  defect  of  the  jury  process  was  owing 
to  the  mistake  of  the  plaintiff's  attorney,  and  the  defendant 
was  under  no  obligation  to  come  to  trial  on  such  process, 
nor  had  the  plaintiff  any  right  to  require  it  of  him.  The 
defendant  must  take  his  rule. 

Rule  gianted* 


Bird  and  others  against  SAirD8.(o) 

On  the  affidavit  of  the  defendant,  of  the  absence  of  a  material  witneM,  who 
had  gone  abroad,  the  meeting  of  the  refereee  in  the  caoee  wu  postponed 
for  two  months. 

WoRTMAN,  for  the  defendant,  moved  to  postpone  the 
meeting  of  the  referees  in  this  cause,  until  the  return  of  a 
witness  from  abroad,  who  was  expected  in  two  months. 

Pendleton,  contra,  objected,  that  the  cause  had  been  at 
issue  more  than  two  years,  and  the  defendant  had  not  taken 
out  a  commission ;  and  had  refused  to  join  in  a  commission 
sued  out  by  the  plaintiffs  in  January,  1798,  to  take  the  exa- 
mination of  the  same  witness. 

Per  Curiam.  The  delay  in  this  cause  is  not  owing  to 
the  defendant,  but  to  the  plaintiffs.  The  cause  is  now  ready  to 
come  before  the  referees,  and  this  motion  is  to  be  considered 
as  the  first  application  to  put  off  a  trial,  on  account  of  the 
absence  of  a  material  witness.  The  power  given  by  the  act, 
to  the  defendant,  to  sue  out  a  commission,  in  his 
[*396]  favor,  and  his  omission  to  do  it,  cannot  *vary  the 
ordinary  practice.    The  defendant  may  have  a  rule 

(s)  &  C,  C.  C,  107. 
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Seofield  v.  Lodie. 

to  put  off  the  meeting  of  the  referees  for  two  months  unless 
the  witness  should  return  8ooner.(a) 

Rule  granted. 


SooFi£LD  and  Wife  against  Loj>ie. 

Where  the  tenRni,  in  a  writ  of  right,  demands  a  yiew,  it  is  the  duty  of  the 
demandant  to  sue  out  the  writ  of  view,  and  if  he  does  not,  he  will  lie  non- 


The  tenant,  in  this  cause,  at  a  previous  term,  demanded 
a  view ;  but  no  writ  for  that  purpose,  had  been  sued  out  by 
the  defendant. 

Munro  now  moved,  that  the  demandant  sue  out  the  writ 
of  view,  and  cause  view  to  be  given,  by  the  first  day  of  the 
next  term,  or  be  nonsuited.  He  contended,  that  though  the 
view  is  granted  at  the  instance  of  the  tenant,  the  demandant 
is  bound  to  sue  out  the  writ    He  cited  Booth,  40. 

Per  Curiam,    Take  your  rule,(6) 

Rule  granted. 

r 

(a)  ^*  The  defendant  may  also,  in  the  first  instance,  appl/  to  the  court  who 
Wiit  postpone  the  hearing  on  account  of  the  absence  of  a  material  witness ; 
and  this  motion  is  regarded  in  the  light  of  an  application  to  put  off  a  trial  { 
1  Johns.  Cas.  394 ;  S.  C.  Coleman,  107 ;  20  Johns.  R.  476:  and  for  this  pur- 
pose, a  jttd)(e  at  chambers  may  gfrant  an  order  to  stay  proceedings,  until  an  ap- 
plication can  be  made  to  the  court.  1  Caines'  R.  157.  But  in  no  case,  can  a 
jttdfe  at  chambers  distinctly  mdjwm  the  hearing  of  a  oause  before  refe* 
rees,  or  grant  any  other  order  in  relation  to  it,  than  one  staying  proceed- 
ings until  a  motion  can  be  made  to  the  court  i  and  where  a  cause  had  been 
duly  noticed  for  hearing  before  referees,  for  the  7th  of  July,  and  a  judge  at 
oharobers,  upon  an  affidavit  of  the  absence  of  a  material  witness,  granted  an 
order,  upon  the  day  appointed  for  the  hearing,  adjouming  the  cause  until  the 
7th  of  October,  this  court,  {^Sutktrlandj  J.)  held  the  order  to  be  a  nullity,  and 
vacated  it,  wiih  costs  to  the  plaintiff,  of  preparing  for  the  hearing  before  the 
referees,  and  of  the  motion.  Chraham  t.  Jforlon,  MS.  Aug.  18,  J831 ;  S.  C. 
6  Wend.  552."    Gra.  Prac  2d  ed.  573,  574. 

(ft)  See  tA/ra,  2  J.  C.  49  ;  C.  C.  98.  See  also  m/m-o,  335,  n.'  (6)  to  Hamf« 
▼.  Bmdd. 
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Earl  ▼.  Lefierts. 


Earl  against  LEFFERTS.(a) 

Under  a  eonaoUdation  rule  after  jadgment  in  one  eaoaerthe  defendants  in  the 
other  causes  have  eight  days  to  pay  the  money,  after  jadgment  and  taxa- 
tion of  costs ;  and  if  the  jadgment  is  rendered  in  Albany,  and  the  defen- 
dants live  in  New  York,  they  have  fourteen  days,  and  so  vice  verta  ;  bat 
the  plaintiff  may,  for  his  own  security,  enter  up  judgments  in  the  other 
canses  immediately,  bat  the  costs  are  to  be  dedneted  if  the  money  is  paid 
in  time. 

A  CONSOLIDATION  Fule  bad  been  entered  in  tbis  and  seve- 
ral other  causes ;  and  a  judgment  having  been  entered  in 
one  of  the  causes,  a  question  now  arose,  whether  the  pli^in- 
ti£f  might  enter  up  judgment  in  the  other  causes  immedi- 
ately. 

Per  Curiam.  The  defendants  in  the  other  causes,  may 
have  eight  days  to  pay  the  money  after  judgment  in  the 
cause  which  has  been  tried,  and  taxation  of  the  costs  in 
all  the  causes.  The  plaintiff  may,  however,  proceed 
[•396]  ♦immediately  to  perfect  his  judgment,  for  his  better 
security,  but  if  the  defendants  pay  the  money,  within 
the  eight  days,  they  shall  be  exempted  from  the  costs  of  en- 
tering up  such  judgments.  Where  the  judgment  is  rendered 
at  Albany,  and  the  defendants  live  in  New  York,  and  vice 
versa,  they  shall  be  entitled  to  fourteen  days,  within  which 
to  pay  the  money;  but  if  payment  is  not  made  within  the 
time  allowed,  or  if  the  plaintiff  does  not  choose  to  enter  his 
judgment  until  after  the  time  has  expired,  he  may  then  enter 
it  nunc  pro  tunc,  and  have  his  full  costs  .6) 

(a)  S.  C,  C.  C.  102. 
<6)Gra.Pmc.2ded.504. 
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Stansbury  ▼.  Darell. 


Stansburt,   Assignee   of  the    Sheriff   of,    &c.,  against 

DuRELL.(a) 

Ailer  the  order  of  the  court  in  a  cause,  a  further  order  of  a  judge,  at  hie 

chamben,  on  the  same  matter,  is  Irregular. 
When  the  proceedings  in  a  cause  are  stayed  on  payment  of  costSj  it  is  the 

duty  of  the  defendant  to  seek  the  plaintiff,  and  tender  the  costs. 
Special  bail  need  not  justify,  unless  required. 

The  defendant,  at  the  last  October  term,  obtained  a  rule 
to  stay  the  proceedings  on  the  bail  bond,  no  person  appearing 
to  oppose  the  motion.  At  the  last  January  term,  application 
was  made  to  vacate  the  rule  of  the  preceding  term,  on  the 
ground  of  a  want  of  notice ;  and  because  one  of  the  plaintiffs 
was  not  truly  named  in  the  bail-piece,  which  had  been  filed 
in  the  original  cause,  and  the  bail  had  not  justified.  The 
court  ordered,  that  the  cause  should  be  opened  and  be  con- 
sidered in  the  same  situation  as  at  the  commencement  of  the 
last  term,  and  that  proceedings  in  the  suit  on  the  bail  bond 
be  stayed,  on  payment  of  costs,  the  bail  justifying,  if  required, 
the  name  in  the  bail-piece  to  be  corrected,  and  the  defendant 
to  confess  judgment  in  the  original  suit. 

The  defendant's  attorney,  supposing  that  the  order  of  the 
court  extended  no  farther  than  to  vacate  the  rule  of  October 
term,  applied  to  a  judge  during  the  last  vacation,  and  obtain- 
ed an  order  generally  to  stay  all  proceedings  to  this  term, 
which  was  regularly  served  on  the  plaintiff's  attorney,  who, 
considering  it  as  irregular,  proceeded  in  the  bail  bond 
suit, 

*RiggSi  for  the  defendant,  now  moved  to  set  aside    [*397] 
all  the  proceedings  since  the  last  term,  as  bein^  con- 
trary to  the  judge's  order,  and  that  all  proceedings  on  the  bail 
bond  be  stayed  on  the  terms  offered  at  the  last  term. 

S.  Jones,  jun.  contra. 

Per  Curiam.  As  all  the  proceedings  had  been  stayed  at 
the  last  term,  upon  certain  conditions,  those  conditions  should 
have  been  first  complied  with,  before  the  defendant  could  be 

(a)S.C.,C.C.99. 
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Maraton  ▼.  Lmwrence  Sl  Dayton. 

entitled  to  the  benefit  of  the  rule ;  and  it  was  certainly  irre- 
gular to  apply  to  a  judge,  at  his  chambers,  for  any  further 
order.  It  was  the  duty  of  the  defendant  to  have  sought  the 
plaintiff,  and  tendered  the  costs.  But  as  there  appears  to 
have  been  some  misapprehension  of  the  rule  at  the  last  term, 
proceedings  shall  now  be  stayed  on  the  same  conditions  as 
at  the  last  term,  and  on  payment  of  all  subsequent  co8ts.(a) 

Rule  granted  accordingly. . 


Marston  against  Lawrence  A  Daytow.(6) 

Where  Uie  defendant  pleads  another  action  pending,  the  plaintiff  may  enter 
a  nil  capiat  per  hreve,  in  the  first  sait,  before  a  replication  to  the  plea  in 
abatement,  and  that  without  leave  of  the  court,  or  payment  of  costs. 

In  a  plea  of  abatement  the  defendant  must  verify  his  ie^2e  plea. 

This  was  an  action  on  a  promissory  note,  by  the  endorsee 
against  the  endorsers.  The  defendants  pleaded  in  abatement 
a  former  suit  by  the  same  plaintiff,  against  them,  on  the  same 
note,  to  which  he  had  pleaded  in  abatement,  that  one  Francis 
Child  was  a  partner,  and  ought  to  have  been  joined  with 
them,  which  suit  was  pending  at  the  commencement  of  the 
present  action,  and  is  still  pending.  Replication,  nul  iiel  re- 
card,  and  issue. 

It  appeared,  that  on  the  J  3th  of  December.  1799,  after  re- 
ceiving the  plea  in  abatement,  a  discontinuance  was  entered 
by  the  plaintiff  in  the  first  suit ;  that  the  present  suit  was 
commenced  before  October  term,  the  declaration  filed  the 
28th  of  December,  and  the  plea  in  abatement  received  the 
31st  of  December.  On  the  13th  of  January,  1800,  a  nU 
capiat  per  breve  was  entered  in  the  first  cause,  and  on  the 
16th  of  January,  the  replication  was  filed  in  the  present  suit, 
and  issue  joined  thereon. 

(a)  See  Jackson  ex  dem,  Pinkney  v.  Pell^  19  Johns.  R.  270.  Catkcart  ▼ 
Cannon,  eupra,  930.  Southerland,  assignee,  ^.  ▼.  SheJ^ld,  3  Wend.  99S. 
OiUUand  ▼.  Morrell,  1  Gaines*  R.  154.    9  Gra.  Prac  9d  ed.  287,  388. 

(6)  S.  C,  C.  C.  97. 
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'Harisan,  for  the  plaintiff,  stated  the  question  to  [*398] 
be,  whether  the  discontinuance  of  the  former  suit 
must  be  entered,  before  the  new  suit  is  commenced,  or  at  any 
time  before  the  replication  of  nul  tiel  record  was  filed?  He 
contended,  that  the  discontinuance,  being  matter  of  right, 
might  be  entered  at  any  time  before  replication.  He  cited  1 
Cromp.  188.  Barnes,  267.  1  Leon.  105.  Impey's  K.  B.  p. 
169.    lSelIon,304. 

Burr^  for  the  defendants,  contended,  that  after  a  plea,  the 
plaintiff  cannot  discontinue,  without  leave  of  the  court. 

Harisouy  in  reply,  insisted,  that  no  leave  was  necessary  in 
any  case,  where  there  was  not  room  for  the  court  to  impose 
terms  or  conditions  on  the  defendant,  which  was  the  case 
here. 

Per  Curiam.  It  is  sufficient  if  the  nil  capiat  per  breve 
be  entered  at  any  time  before  replication  in  the  second  suit.(a) 
The  cases  cited  show  that  a  discontinuance  may  be  entered  at 
any  time  before  plea  pleaded  in  the  second  suit,  without  leave, 
and  without  costs.  In  a  plea  of  abatement,  the  defendant 
must  verify  his  whole  plea.(i)    (Comyns  Abat.  I.  11.)    If  he 

(a)  Bat  a  nonBuit  in  a  prior  action,  after  inch  action  is  pleaded  in  abate- 
ment is  not  a  sufficient  replication  to  the  plea.  Cmnmoitwealth  ▼.  ChurehtUf 
5  Mass.  R.  174. 

(b)  <'  If  the  plea  be  filed  wilboat  an  affidavit  to  verify  it,  the  plaintiff  may 
treat  it  as  a  nullity  and  sign  judgrment,  1  Str.  225,  639  ;  1  T.  R  S77,  689 ; 
5  T.  R.  210 ;  7  T.  R.  298,  or  he  may  more  to  set  it  aside.  1  Str.  638 ;  Say.  19, 
293 ;  3  Burr.  1617.  Allhougrh,  in  a  late  case,  the  court  of  common  pleas  in 
England,  refused  to  set  a:tide  a  plea  in  abatement,  on  the  ground  of  the  insuf- 
ficiency of  the  affidavit,  for  the  reason,  that  the  plaintiff  might  have  consi- 
dered the  plea  as  a  nullity  and  signed  judgment.  2  Moore,  213 ;  see  1 
Dowl.  Pr.  Cas.  693."  Gra,  Prae.  2d  ed.  230.  By  the  Revised  Statutes, 
no  plea  In  abatement,  dLc.,  shall  be  received  by  any  court,  unless  the  party 
offering  such  plea  shall  prove  the  truth  thereof  by  affidavit,  or  by  some  other 
evidence,  2  R.  S.  276,  ^  21.  The  facts  in  a  dilatory  plea  must  be  positively 
sworn  to,  and  must  be  set  forth  in  positive  terms  :  it  is  not  sufficient  to  swear 
that  the  facts  are  true,  "  to  the  best  knowledge  and  belief,"  of  defendant. 
Day  V.  Hamburgh,  1  Browne,  77.  The  affidavit  must  be  positive  as  to  the 
truth  of  every  fact  contained  in  the  plea,  leaving  nothing  to  be  collected  by 
inference.  Belief  will  not  answer,  but  the  party  must  swear  without  quali- 
fication, that  the  plea  is  trae  in  substance  and  matter  of  fact    Kingsland  v. 

Vol,  I.  60 
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does  not,  he  must  answer  avert  <uid  where  the  plea  is  triable 
by  record,  there  may  be  a  judgment  of  responded  ouster,  as 
well  as  where  the  trial  is  by  certificate  or  inspection.  (Co- 
myns  Abat  I.  14.)(c) 

Judgment  of  resptmdeas  ouster. 

Cowmant  5  Hill,  608.  The  foUowingr  fonn  of  inch  an  affidaTit  is  given  in 
Humphrey's  Practical  Forme,  (Albany  1845,)  vol.  1,  p.  515: 

**  [City  and]  county  of  ei :  C.  D.  the  above  named  defen- 

dant being  sworn,  says  that  the  above  plea  is  true  in  snbetance  and  matter  of 
fact  C  D. 

"  Sworn,  Ac." 

If  a  dilatory  plea  be  filed  without  a  verifying  affidavit  it  may  be  treated  as 
a  nullity  or  the  plaintiff  may  move  the  conrt,  to  set  it  aside.  Rieknumd  v.  Tall- 
fnadge,  16  Johns.  R.  307.  Young  v.  Siringer,  5  Hayw.  32.  See  Rapp  v. 
Elliott,  2  Dall.  184.  So  of  matter  of  mere  abatement,  pleaded  in  bar.  Jte- 
6t»foii  V.  Fiihsr,  3  Caines*  R.  99.  See  also  3  Cowen's  Treatise,  Sd  ed.  677, 
678. 

(e)  "Judgment  for  the  plaintiff  upon  demurrer,  is  not- final,  but  merely 
a  reipondeat  ouster,  3  Wend.  258;  10  Wend.  424;  I  Johns.  Cas. 
397 ;  S.  C.  Colem.  97.  The  same  rule  also  formerly  applied,  with  us,  to  jadg« 
ment  for  the  plaintiff,  upon  a  replication  of  nul  tiel  roeord,  the  issue  in  such 
case  having  been,  at  one  time,  triable  by  the  record.  1  Johns.  Cas.  397  ;  S.  C. 
Colem.  97.  The  reason  of  the  rule,  now,  however,  has  ceased,  the  issue  of 
nul  tiel  record  being  triable,  like  all  other  issues  in  fact,  by  a  jury,  6  Wend. 
512 ;  and,  consequently,  judgment  for  the  plaintiff  on  a  verdict  upon  such 
an  issue,  is  peremptory.  As  to  the  time  within  which  the  defendant  is 
bound  to  plead,  upon  a  judgment  of  reopondeao  ouoter,  it  is  provided  by  rule, 
that  when  there  shall  have  been  a  judgment  of  reepondeao  ouster^  on  a  de- 
murrer to  a  plea  in  abatement,  and  the  plaintiff  shall  have  served  the  defen- 
dant with  a  notice  of  such  judgment,  the  defendant  shall  plead  within  four 
days  from  the  day  of  service  of  such  notice,  or  his  default  in  not  pleading 
may  be  entered.    Rule  18."    Gra.  Prac  2d  ed.  752. 
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Jackson,  ex  dem.  Culverhovse,  against  Beach. 

A.  conveyed  land  to  B.  in  trost  for  C.  who  was  an  alien.  C.  afterwards,  and 
before  any  office  fonnd,  became  daly  naturalized,  and  B.  released  the  estate 
held  in  trast  by  him.    It  was  held  that  the  conveyance  to  C.  was  valid- 

No  title  in  case  of  aZtenism,  vests  in  the  people  of  the  state,  until  after  office 
fonnd. 

Naturalization  has  a  retroactive  effect,  and  confirms  the  former  title. 

This  was  an  action  of  ejectment.  At  the  trial  of  the  cause 
at  the  last  circuit  in  the  city  of  New  York,  the  following 
facts  were  either  proved  or  admitted.  One  Obadiah  Wells 
being  seised  of  the  premises  in  question,  on  the  8th  August, 
1792,  conveyed  the  same  to  one  William  Cogdill,  who,  on 
the  I4th  May,  1793,  conveyed  the  premises  to  one  John  S. 
Hunn,  by  a  deed  as  follows  : 

"  This  indenture,"  &c. 

"  Whereas  it  was  lately  agreed  by  and  between  the  said 
William  Cogdill  and  William  Culverhouse,  at  present  of  the 
city  and  county  aforesaid,  but  late  of  the  island  of  Great 
Britain,  that  the  said  William  Cogdill  should,  for  the  sum  of 
100/.  current  money  of  the  state  of  New  York,  release,  con- 
vey, and  confirm  in  fee-simple,  unto  the  said  William  Culver, 
house,  or  such  other  person  or  persons  as  he  should  appoint, 
all  and  singular  the  lot  of  ground  hereafter  mentioned,  boun- 
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[MOO]  ded  and  described,  and  that  free  and  clear,  and  *firee- 
ly  and  clearly,  discharged  of  and  from  all  incum- 
brances whatsoever,  except  one  certain  mortgage  executed 
by  Obadiah  Wells,  late  owner  of  the  premises  herein  after 
mentioned,  unto  the  commissioner  or  commissioners  of  the 
loan  office  of  the  state  of  New  York,  upon  this  Iot»  together 
with  other  lots;  71/.  of  the  said  mortgage  being  agreed 
to  be  upon,  and  to  be  paid  by  the  proprietor  or  owner  of  the 
said  lot  herein  to  be  conveyed;  which  71/.  is  agreed  between 
the  said  Cogdill  and  Cukerhouse,  shall  be  a  part  of  the  said 
purchase  money,  and  to  be  paid  and  discharged  by  the  said 
William  Culverhouse,  his  heirs  or  assigns.  And  whereas  the 
said  William  Culverhouse,  not  having  as  yet  resided  two 
whole  years  within  this  state,  is,  by  the  laws  thereof,  barred 
from  holding  real  estate  therein,  until  the  expiration  of  the 
said  two  years,  and  until  he  hath  taken  the  oaths  of  naturali- 
zation agreeable  to  the  laws  of  the  state  of  New  York,  to  re- 
medy which  inconvenience,  the  said  William  Culverhouse 
hath  appointed  John  S.  Hunn  to  take  the  title  of  the  said  lot 
from  the  said  William  Cogdill ;  but  in  trust  for  the  only  use, 
benefit,  and  behoof  of  him  the  said  William  Culverhouse,  his 
heirs  and  assigns :  Now  this  indenture  witnesseth,  that  the 
said  William  Cogdill,  in  pursuance  of  the  aforesaid  agree- 
ments ;  and  also  for  and  in  consideration  of  the  said  sum  of 
100/.  to  him  in  hand  paid,  or  secured  to  be  paid  by  the  said 
William  Culverhouse,  at  and  before  the  ensealing  and  de- 
livery of  these  presents,  the  receipt  whereof  is  hereby  ac- 
knowledged, hath  granted,  bargained,  sold,  aliened,  released, 
conveyed  and  confirmed,  and  by  these  presents  doth  grant, 
bargain,  sell,  alien,  remise,  release,  convey  and  confirm  unto 
the  said  John  S.  Hunn,  in  his  actual  possession  now  being, 
and  to  his  heirs  and  assigns  for  ever,  all,"  &c. 

On  the  12th  January,  1795,  Culverhouse,  the  lessor  of  the 
plaintifi*,  was  duly  naturalized ;  and  on  the  26th  February 
following,  Hunn,  the  trustee  named  in  the  above-mentioned 
deed,  for  the  consideration  of  ten  shillings,  released  to  him, 

by  deed,  the  estote  so  hold,  in  trust. 
[MO J]        ♦The  words  used  in  the  release  were : 
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"  John  S.  Hunn  hath  rernised,  released,  and  for  eTer  quit 
claimed,  and  by  these  presents  doth  remise,  release,  and  for 
ever  quit  claim  unto  the  said  William  Culverhouse,  and  to 
his  heirs  and  assigns,  all  the  right,  title,  interest,  property, 
possession,  claim  and  demand  of  him  the  said  John  S.  Hunn, 
his  heirs  and  assigns,  of,  in,  and  to  all,  &c.  and  the  rerersion 
and  reversions,  remainder  and  remainders,  rents,  issues,  and 
profits  thereof,  of  him  the  said  John  S.  Hunn,  his  heirs  and 
assigns.  To  have  and  to  hold  all  and  singular  the  right, 
title  and  interest  of  him  the  said  John  S.  Hunn,  his  heirs  and 
assigns  of,  in,  and  to  the  above  described  premises  and  ap- 
purtenances, unto  him,  the  said  William  Culverhouse  for 
ever." 

It  was  admitted  that  the  lessor  of  the  plaintiff  was  never  in 
the  actual  possession  of  the  premises,  which  were  vacant. 
After  the  release  from  Hunn  to  Culverhouse,  the  present 
action  was  brought  to  recover  the  possession.  No  office  had 
been  found,  nor  any  proceedings  instituted  in  behalf  of  the 
people  of  this  state. 

Hamilton  and  Riker  for  the  plaintiff. 

Wort  man,  contra. 

Per  Curiam,  It  does  not  lie  with  the  defendant  to  object 
to  the  alienism  of  the  lessor  of  the  plaintiff;  for  the  interest 
granted  to  Culverhouse  was  not  forfeited,  so  as  to  vest  the 
title  in  the  people  of  the  state,  until  aAer  office  found  ;  (Co. 
63,  Page's  case  ;  Powell  on  Devises,  317 ;  7  T.  R.  398 ;  1  Bac. 
Abr.  81,  133  ;)  and  until  then,  he  was  competent  to  hold  the 
land  against  third  persons.  Even  if  the  defendant  could 
make  this  objection,  yet  the  lessor  of  the  plaintiff  having 
been  naturalized,  that  naturalization  has  a  retroactive  effect, 
80  as  to  be  deemed  a  waiver  of  all  liability  to  forfeiture,  and  a 
confirmation  of  his  foftner  title.(a)  (2  Bl.  Comm.  249,  260. 
Co.Litt.  Sa.  Ibid.  129  a.  4  Bl.  Comm.  381, 482.)  Whether 
the  conveyance  to  Hunn,  therefore,  be  considered  as  vesting 
the  estate  in  Culverhouse,  by  force  of  the  statute  of  uses, 
or  not,  it  is  immaterial  to  inquire,  provided  the  deed  from 

(a)  Bn  infra  vol.  3,  p.  131*  n.  (a)  to  Jack§en  ex  dem,  Omnxetoort  v.  Lunn^ 
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Hunn  to  Culverhouse,  was  sufficient  to  vest  the  legal 
estate.  As  this  release  recites  the  trust,  and  was  for 
[*402]  *the  further  consideration  of  ten  shillings,  we  think 
it  a  good  conveyance.  The  words  are  sufficient  to 
raise  a  use  in  favor  of  Culverhouse,  and  the  consideration 
ought  to  determine  the  effect  of  a  deed  more  than  the  formal 
words  used  in  it.  A  release  may  operate  as  a  grant,  (Shep. 
Touch.  82;  Oowp.  599;  2  Wilson,  276;)  and  vice  versa. 
Where  the  intent  of  the  parties  appears  to  have  been  to  pass 
the  estate,  courts  are  inclined  to  give  effect  to  that  intent,  as 
far  as  possible.  In  the  present  case,  the  intent  is  obvious, 
and  the  deed,  in  judgment  of  law  may  be  considered  as  a 
bargain  and  sale.  Again  as  no  adverse  possession  appears 
(o  have  existed  at  the  time,  (and  it  is  not  to  be  presumed,)  it 
may  be  inferred  that  the  possession  accompanied  the  deed  ; 
and  the  release  may  be  made  effectual  by  considering  it  as  a 
grant,  or  that  possession  went  with  it,  as  circumstances  may 
require. 

Judgment  for  the  plaintiff. 


Doe  against  Roe. 

On  an  affidavit  of  newly  diieoTered  eTidence,  a  new  trial  was  granted  on  an 

iarae  out  of  the  coart  of  chancery. 
A  paper  purporting  to  be  the  record  of  a  deed,  and  not  duly  acknowledged,  is 

a  nullity,  and  not  admissible  in  evidence,  either  as  a  record,  or  as  a  copy  of 

a  deed. 

This  was  a  feigned  issue,  directed  out  of  the  court  of 
chancery,  and  tried  before  Mr.  Justice  Kenit  at  the  circuit 
in  New  York,  on  the  24th  July,  1799.  The  issue  was, 
'<  whether  a  certain  deed  alleged  by  the  said  Richard  Roe,  to 
have  been  made,  executed,  and  delivered  by  one  Cornelius 
Cozine,  the  elder,  deceased,  in  his  lifetime,  whereby  he  did 
give  and  grant,  bargain,  sell,  release,  and  convey  unto  his 
two  sons,  Cornelius  Cozine,  the  younger,  and  Balm  Johnson 
Cozine,  and  their  heirs  and  assigns,  all  that  certain  tract 
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of  land,  &c.  at  Bloomingdale,  was  made,  executed,  and  de- 
livered, or  not.'' 

On  the  trial,  l?ie  following  facts  appeared:  Cornelius 
Cozine,  the  elder  was  in  possession,  and  reputed  to  be  the 
owner,  of  the  farm  in  question.  Some  years  before  his 
death,  he  removed  to  the  city  of  New  York,  where  he 
chiefly  resided,  until  his  death,  in  1765.  When  he 
•removed  to  the  city,  his  wife  and  daughter,  and  his  [*403] 
two  sons  above  named,  remained  on  the  farm 
which  he  occasionally  visited.  His  wife  died  during  the 
American  war,  and  his  two  sons,  Cornelius  and  Balm,  aftser 
the  removal  of  their  father,  continued  to  reside  on  the  farm, 
and  to  cultivate  it  as  their  own,  until  his  death. 

One  of  the  witnesses  testified,  that  he  had  heard  Cornelius 
Cozine,  the  elder,  declare  that  the  farm  belonged  to  his  said 
sons,  and  that  he  was  sorry  that  they  had  not  made  a  better 
use  of  it.  Cornelius  Cozine,  the  younger,  died  in  1773,  and 
Balm  Johnson  Cozine  died  during  the  American  war,  and 
they  both'  continued  in  possession  of  the  farm  until  their 
deaths  respectively.  In  1771,  B.  J.  Cozine  built  a  dweUing 
house  on  the  farm,  and  about  the  year  1773,  he  caused  a 
barn  to  be  built  upon  it. 

The  counsel  for  the  defendant  then  offered  in  evidence, 
the  original  record  of  a  deed,  purporting  to  bear  date  the  23d 
April,  1769,  and  to  have  been  duly  executed  by  Cornelius 
Cozine,  the  elder,  to  his  two  sons  above  mentioned,  by 
which,  in  consideration  of  one  1000/.  he  conveyed  the  farm 
in  question  to  them,  as  joint  tenants  in  fee  simple.  The 
deed  appeared  to  have  been  recorded  in  the  office  of  the  clerk 
of  the  city  and  county  of  New  York,  on  the  application  of 
Cornelius  Cozine,  of  Bloomingdale,  on  the  10th  December, 
1761,  in  consequence  of  the  following  proof  and  certificate 
endorsed  thereon,  to  wit : 

"  City  of  New  York,  ss.  Thomas  Clement  of  the  city  of 
New  York,  scrivener,  maketh  oath,  that  he  wrote  the  within 
instrument  as  a  clerk,  and  was  present,  and  saw  the  within 
named  Cornelius  Cozine,  sen.  sign,  seal,  and  deliver  the 
within  instrument  as  his  act  and  deed,  for  the  uses  therein 


404  CASES  IN  THE  SUPREME  COURT. 

Doe  ▼.  Roe. 

mentioned,  and  that  be  saw  at  the  same  time,  the  within 
named  Nathaniel  Holmes  and  Henry  Green  sign  their  names 
as  witnesses  thereto,  in  the  presence  of  the  said  Cornelius 
Cozine,  and  also  of  this  deponent,  and  further  this  deponent 
saith  not. 

"  Thomas  Clement. 
**  Sworn,  9th  December,  1761,  before  me, 

"  WUliam  SmUh/' 
['404]  *"Be  it  remembered,  that,  on  the  9tb  day  of  De- 
cember, in  the  year  of  our  Lord  1761,  personally 
appeared  before  me,  William  Smith,  one  of  his  majesty's 
council  for  the  province  of  New  York,  the  above  named 
Thomas  Clement,  of  the  city  of  New  York,  scrivener,  and 
made  the  affidavit  above  mentioned ;  and  I,  having  perused 
the  within  instrument,  and  finding  therein  no  erasures  or 
interlineations,  do  allow  the  same  to  be  recorded,  and  to  take 
effect,  as  the  law  requires. 

"  WUliam  SmUh:" 

The  original  deed  was  not  produced,  and  the  defendant's 
counsel  said,  that  they  could  give  no  particular  account  of 
it ;  and  the  judge  refused  to  let  the  above  record  be  read  to 
the  jury,  in  evidence  of  the  deed  alleged  to  have  been  made, 
executed,  and  delivered  by  Cornelius  Cozine,  the  elder,  to  his 
two  sons  above  named,  unless  some  proof  could  be  given  of 
the  loss  of  the  original  deed :  and  a  verdict  was  thereupon 
found  for  the  plaintiff 

On  a  case  made,  containing  the  aboye  facts,  and  also  on 
affidavits  of  the  discovery  of  new  and  material  evidence 
since  the  trial,  a  motion  was  now  made  to  set  aside  the  ver< 
diet,  and  for  a  new  trial. 

The  affidavits  stated,  that  one  Forman,  the  father  of  the 
deponent,  had  in  his  possession,  before  the  late  war,  several 
papers  belonging  to  Cornelius  Cosine,  and  Balm  J.  Cozine, 
and  among  them  a  deed,  said  to  be  from  Cornelius  Cozine, 
tlie  elder,  to  his  two  sons,  for  the  farm  at  Bloomingdale^ 
which  were  lodged  with  the  said  Forman,  for  safe  keeping, 
and  were  kept  in  a  wooden  box ;  that  a  number  of  the  papers 
were  destroyed,  by  the  rats  having  eaten  through  the  box, 
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and  that  three  or  four  years  ago,  the  top  of  the  box  was  off; 
that  having  searched  the  box  the  day  before,  and  made  dili- 
gent inquiry  in  the  family,  no  papers  belonging  to  the  Cozines 
could  be  found. 

Hamilton^  Harison  and  OgilviCj  for  the  plaintiff. 

Pendleton  and  Troupj  for  the  defendant. 

Per  Curiam.    {Absente,  the  Chief  Justice.)    As  it  is  sug- 
gested that  further  light  can  be  thrown  on  the  case, 
and  'new  evidence  appears  to  have  been  discovered,    [*405] 
we  think,  without  expressing  any  opinion  on  the 
merits  of  the  case,  that  a  new  trial  ought  to  be  granted,  on 
the  payment  of  costs.(a)    We  consider  the  paper  offered  at 

(a)  In  the  caae  of  Doe  v.  Roe,  1  Cowen,  216,  217,  the  court  say  ;--"  Ap« 
plicatione  for  a  new  trial  upon  these  feigoed  issues,  have,  in  several  instances, 
been  made  to  this  court,  without  objection :  as  appears  from  the  cases  cited 
by  the  plaintiff's  counsel ;  {Doe  ▼.  Roe,  principal  case ;  Same  ▼.  Same,  tup. 
35 ;  Den  ▼.  Fen,  1  Caiues'  R.  487  ;)  but  they  are  also  entertained  in  the  court 
of  chancery ;  and  the  statute  seems  to  contemplate  the  latter  court,  as  the 
proper  tribunal  for  this  purpose.  Without  sa3ring,  therefore,  whether  we  have 
power  to  hear  and  determine  the  motion  for  a  new  trial  in  this  cause,  we  or- 
der it  to  be  stricken  from  the  calendar,  on  the  ground,  that  this  is  a  matter 
more  properiy  cognizable  in  the  court  of  chancery."  Bnt  a  motion  for  a  new 
trial  upon  an  issue  directed  by  a  court  of  equity,  "must  now  be  made  in  that 
eourt,  as  well  where  the  point  relates  to  the  admissibility  of  evidence,  as  on 
other  occasions;  Aptkorpe  v.  Comstoek,  cited  infra;  Bowker  v.  Nixon,  6 
Taunt  444 ;  4  Chit.  Genl.  Prao.  82 ;  Newland's  Ch.  Pr.  179 ;  and  the  reason 
of  this  is,  that  the  issue  is  ordered  to  satisfy  the  conscience  of  the  chancellor. 
Lord  Faulconbridge  v.  Pierce,  Ambl.  210,  and  vide  9  Ves.  165  ;  Carataira 
V.  Stein,  2  Rosl.  R.  178 ;  Fowkea  v.  Chadd,  2  Dickens,  576 ;  Ex  parte 
Kensington,  Cooper,  96.  With  regard  to  the  principles  upon  which 
courts  of  equity,  will  act  in  granting  new  trials,  StCoun,  vioe  chancellor,  ob- 
serves in  the  case  of v ,  1  Edwards'  Ch.  R.  18 ;  '« It  is  well 

understood  that  the  same  rules  which  formerly  governed  courts  of  law,  in 
granting  new  trials,  upon  the  ground  of  testimony  improperly  admitted  or  re- 
jected have  never  been  'adopted,  or  adhered  to  by  the  court  of  chancery. 
Even  courts  of  law  have  latterly  undertaken  to  judge  for  themselves,  of  the 
materiality  of  the  evidence  found  to  have  been  improperiy  admitted,  or  reject, 
ed ;  and  where  they  have  been  satisfied  that  no  injustice  has  been  done,  and 
the  verdict  would  have  been  the  same,  with  or  without  such  evidence,  they 
have  refused  to  grant  a  new  trial.  Lord  Teynham  ▼.  Tyler,  6  Bing.  56.  In 
this  court,  the  object  of  a  feigned  issue  is  to  satisfy  the  mind  of  the  equity 
judge  upon  matters  of  fact ;  and  the  object  is  attained,  when  the  conscienco 
of  the  judge  is  salislied  that  at  the  trial,  justice  has,  upon  the  whole,  b^eji 
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the  trial  and  rejected,  as  a  nullity,  and  wholly  inadmissible ; 
it  is  neither  a  record^  nor  a  copy  of  a  deed. 

New  trial  gnmted.(a) 


Goelet  against  M'Kinstry. 

If  one  of  two  paiinen  in  tnde  purehaae  goods  for  both,  and  one  of  them  diei, 
an  action  of  indekiUtua  atmrnpnt  may  be  brought  against  tfaeranriyor* 
without  taking  notice  of  the  partnemhip  or  the  death  of  one  and  the  sur- 
▼iTonhip  of  the  other. 

This  was  an  action  of  assumpsit  for  goods  sold  and  de- 
livered to  the  defendant.  The  cause  was  tried  at  the  last 
circuit  in  the  city  of  New  York,  when  a  verdict  was  found 
for  the  plaintiff,  for  430  dollars  and  86  cents,  with  liberty 
for  the  plaintiff  to  alter  the  verdict  to  234  dollars  and  92 
cents,  in  case  the  court  should  be  of  opinion,  on  the[foliowing 
fiacts,  that  the  plaintiff  was  not  entitled  to  the  full  amount 
of  the  verdict. 

The  plaintiff  gave  in  evidence  an  account  for  goods  sold 
and  delivered  to  the  defendant  alone,  which,  with  the  in- 
terest amounted  to  234  dollars  and  92  cents. 

iobaUntially  done.    This  is  the  principle  laid  down  in  CoUins  v.  Hare,  1  Dow's  i 

Rep.  N.  8.  139  ;  S.  C.  2  Bligh*8  Rep.  N.  8. 106.    In  Barker  ▼.  Hay,  9  Rw-  i 

mllf  eSt  Lord  Eldon  says,  thai  this  coart  in  granting  or  refasing  new  trials, 
proceeds  upon  ivrj  different  principles  iVeiii  these  of  a  coort  of  law,  and  that 
it  has  heen  mled  OTor  and  oyer  again,  that  if  on  a  trial  of  an  issue,  a  judge 
reject  evidence  which  ought  to  haTC  been  received,  or  receive  evidence  which 
ovght  to  have  been  rejected,  though  in  that  case,  a  court  of  law  would  grant 
a  new  trial,  yet  if  this  oouK  is  satisfied  the  verdict  ought  not  to  have  been 
difieimit,  it  will  not  grant  a  new  trial,  merely  upon  such  grounds.  In  BooiU 
▼.  Biundell,  19  Yes.  503,  the  same  principle  is  stated  ;  and  also,  in  Hampmm 
V.  iiaiii^i9,d  Yes.  k,  B.  41.    So  in  SavMge  v.  CarroU,  3  Ball  dt  Beatty,  444,  ^ 

where  it  was  insisted  the  verdict  had  not  been  supported  by  the  evidence, 
Lstd  Manners  refused  to  set  it  aside,  acting  upon  the  principle,  that  from  the 
whole  ease,  there  was  sufficient  to  show  it  was  substantially  right.  I  mnst 
act  upon  the  same  principle  here,  and  must  therefore  deny  the  defendant  a 
new  trial."  See  also  upon  the  general  principle,  Hwd  v.  Head,  1  Sim.  dt 
Sttt.  150.  Turn.  &  Ruas.  49,  S.  C.  on  appeal.  Barker  v.  Ray,  3  Russ.  63. 
Apthorpe  V.  Comttock,  3  Paige,  483,  487,  488. 
(•)  Old  note.   <«  The  original  suit  is  stiU  peadiag  in  the  court  of  obaneery.'* 
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He  then  offered  in  evidence,  another  account  for  goods 
sold  and  delivered  by  him  to  the  defendant  and  one  Hatchy 
as  partners. 

It  was  proved  that  Hatch  was  dead,  and  that  the  defen- 
dant had  since  acknowledged  the  account  to  be  just,  and, 
after  striking  the  balance,  had  promised  to  pay  it.  This 
balance  when  added  to  the  sum  due  on  the  separate  account 
of  the  defendant,  made  the  amount  found  by  the  verdict. 

The  declaration  stated  that  the  defendant  alone  was  in- 
debted without  taking  notice  of  the  partnership  between, 
him  and  Hatch,  or  that  Hatch  was  dead,  and  that  the  de- 
fendant had  survived. 

*  7  roup,  for  the  plaintiff,  cited  Comb.  383;  2  [M06] 
Term  Rep.  479. 

Per  Curiam.  The  case  of  HyaU  v.  Hare^  (Comb.  383,) 
is  in  point.  It  was  there  decided,  that  "  if  there  be  two 
partners  in  trade,  and  one  of  them  buy  goods  for  them  both, 
and  the  other  dieth,  the  survivor  may  be  charged  by  inde- 
bitaitis  assumpsit  generally,  without  taking  notice  of  the 
partnership,  or  that  the  other  is  dead  and  he  survived." 
This  is  not  only  reasonable,  but  well  settled  law.  The 
plaintiff  must  have  judgment.(a) 

Judgment  for  the  plaintiffl 

(«)  At  law  upon  the  death  of  a  pftitner  the  legal  remedies  agminet  blm  in 
respect  of  the  partoerahip  contracts  are  eztiogulsbed,  and  the  creditor  being 
precladed  from  suing  the  representatives  of  the  deceased,  ean  maintain  an  ac- 
tion against  the  surviving  partner  or  partners  only.  Steph.  N.  P.  2407.  See 
also  Story  on  Partnership,  512,  513.  1  Chit.  Pi.  39,  40, 3d  ed.  Bac.  Ab.  t 
OkligatioH,  D.  4,  Com.  Dig.  Abatement,  F.  8.  Oodton  ▼.  Oood,  6  Taunt. 
587.  Bovill  V.  Wood,  2  Maule  &  Selw.  23.  Richard*  v.  Hunter,  i  Barn,  dt 
Aid.  29.  Collyer  on  Partnership,  503,  2d  ed.  That  it  is  not  necessary  to  no- 
tice the  deceased  partner  in  declaring  against  the  sarvivor,  see  1  Chit  PL 
Danlap*s  ed.  40  ;  RUharde  ▼.  HunUr,ut  eufra,  3  B.  A;  B.  309 ;  S  T.  R.  479 ; 
Vin.  Ab.  Tit.  Partnere,  D. 
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La  Place  ag'ainst  Aupoix. 

If  the  defondant  admits  that  he  had  the  goods  of  the  plaintiff,  and  that  they 
are  to9t,  this  is  sufficient  evidence  of  a  oonvenion,  to  maintain  frsoer,  with* 
oat  showing  a  demand  and  refusal 

A  demand  of  payment  or  satisfaction  generally,  for  the  goods,  is  a  sufficient 
demand. 

This  was  an  action  of  trover^  for  a  quantity  of  indigo. 
Plea  not  guilty.  The  cause  was  tried  at  the  last  circuit  be* 
fore  Mr.  Chief  Justice  Lansing.  The  plaintiff  gave  in 
evidence  a  written  note,  without  date,  from  the  defendant  to 
the  plaintiff,  in  the  words  following : 
"  Sir  and  Friend, 

"  You  may  rely  on  my  diligence  to  make  the  most  of  yonr 
indigo,  of  which  you  have  a  cask  and  six  barrels  and  a  half, 
weighing  nett  1373  pounds.  I  will  hold  the  proceeds  to 
your  orders,  when  collected." 

A  witness  deposed,  that  he  was  present  at  a  conversation 
between  the  plaintiff  and  the  defendant,  before  the  com- 
mencement of  the  present  action,  in  which  the  plaintiff  de- 
manded the  money  for  his  indigo ;  that  the  defendant  said 
that  the  goods  were  lost,  and  that  the  insurance  was  not  yet 
settled;  that  the  plaintiff  replied  he  had  not  authorized 
the  defendant  to  sell  them,  or  to  make  insurance.  The  wit- 
ness understood  from  the  conversation,  that  the  property  had 
been  delivered  to  the  defendant  in  the  island  of  Hispaniola, 
and  had  been  shipped  to  the  United  States ;  and  that  the 
insurance  had  been    made  in  England,  but    was  not  yet 

paid. 
[•407]        *The  counsel  for  the  defendant,  insisted  that  the 
plaintiff  had  failed  in  his  proof,  and  that  a  verdict 
ought  to  be  given  for  the  defendant. 

The  judge  observed  to  the  jury,  that  in  a  case  of  this  na- 
ture,  it  was  necessary  to  prove  a  demand  of  the  goods  speci- 
fically, unless  there  was  evidence  of  their  having  been  con- 
verted into  money ;  and  that  where  there  was  such  evidence, 
proof  of  a  demand  of  payment,  and  refusal,  was  sufficient  to 
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establish  a  conversion ;  that  although  he  was  inclined  to 
think  that  the  plaintiff  had  not  produced  such  evidence,  nor 
supported  his  action,  he  thought  the  equity  of  the  case  was 
on  his  side ;  and  that  if,  therefore,  the  jury  were  satisfied  that 
the  property  in  question  had  been  turned  into  cash  at  the 
time  of  the  demand  of  payment,  they  might  then  consider  the 
refusal  as  sufficient  proof  of  conversion,  and  find  a  verdict 
for  the  plaintiff. 

The  jury  found  for  the  plaintiff  accordingly,  for  the  full 
amount  of  the  indigo. 

A  motion  was  now  made  to  set  aside  the  verdict,  and  for  a 
new  trial. 

A.  Bleecker  and  Hopkins^  for  the  plaintiff. 

B.  Livingston^  for  the  defendant. 

Per  Curiam.  The  defendant  in  this  case  admitted  that 
he  had  the  goods  in  question,  and  that  he  had  lost  them. 
This  is  sufficient  evidence  of  a  conversion ;  it  would  have 
been  idle  to  make  a  formal  demand  of  goods,  after  the  defen^ 
dant  had  declared  that  they  were  lost.  Besides,  the  plaintiff 
demanded  payment  and  satisfaction  generally,  and  that  was 
sufficient.  [Tfumipson  v.  Shirley  ^  Body.  1  Esp.  Cases, 
31.    4  Terra  Rep.  260.     1  Burr.  393.](a) 

Rule  refused. 

(«)  Accidental  Ion  of  goods  by  a  carrier,  b  not  a  conversion.  4  Phil.  Et« 
Cow.  d&  Hiirs  ed.  235.  Ro—  v.  Johnmm,  5  Burr.  3825.  Kirkman  ▼.  Har^ 
greavea,  1  Selw.  N.  P.  425.  Dwight  t.  Brewtter,  1  Pick.  50,  53.  Owen  v. 
Lewyn,  1  Ventr.  823.  Anon.  3  Salk.  655.  '*  There  are  two  cases  seemin||r 
<o  the  contrary  of  this  rule ;  but  in  one  of  them,  {Greenfield  Bank  r.  Leavitt, 
17  Pick.  1,)  this  poiat  was  not  raised,  but  the  defendant's  liability  for  a  Ion 
was  anumed,  the  case  turning  wholly  on  the  question  of  damages  ;  and  in 
the  other,  {La  Place  v.  Aupoix,  principal  case,)  the  case  sufficiently  shows 
that  there  was  an  actual  conversion.*'  3  Greenleafs  Evid.  531,  n.  (7.)  Gen- 
•erally  as  to  demaad,  see  4  Phillips'  Evid.  Co,wen  &,  Hill's  ed.  225,  226,  237. 
2  Greenleafs  Euid.  533,534.  Starkie's  Evid.  3d  Am.  ed.  1496,  et  eeq.  <*  The 
demand  in  trover  being  only  for  the  purpose  of  giving  the  defendant  an  oppor- 
tunity, of  either  restoring  the  goods  in  specie,  or  of  making  satisfaction  to  the 
party  to  whom  they  belong,  (per  Lord  Kenyon,  in  Thompaon  v.  Shirley^  I 
Esp.  N.  P.  C.  33,)  no  particular  form  or  manner  of  making  the  demand  is  es- 
sentially requisite,  provided  it  be  distinctly  notified  to  the  defendant  who  is  the 
claimant,  and  what  goods  ara  demanded.    Where  the  plaintiff,  the  vendor  •f 
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[*408]  *Magkat  (igainsi  Rhi:velander,  Hartshorne, 
and  others. 

If  a  TasMl  be  repreaentod  aa  out  **  about  nine  w«aka,"  when  In  Act  ebe  baa 
been  oat  ten  weeka  and  four  daye,  it  is  not  a  material  miarepreaentatioiiy 
provided  the  latter  period  be  within  the  nsual  time  of  the  voyage ;  and 
whether  it  be  so,  or  not,  is  a  question  of  fact  for  the  jury  to  decide. 

An  agent  of  the  insured  who  applied  to  the  broker  to  have  the  policy  effected, 
like  all  agents,  is  a  coiDpetent  witness,  ex  'necewntate. 

This  was  an  action  on  a  policy  of  insurance,  made  upon 
the  brig  called  the  Leonard,  on  a  voyage  from  Boston  to  Su- 
rinam. The  cause  was  tried  at  the  last  November  circuit,  in 
the  city  of  New  York,  before  Mr.  Justice  Radcliff.  The  in- 
terest of  the  plaintiff,  and  the  loss  of  the  vessel,  by  capture 
and  condemnation,  were  proved,  and  that  the  usual  prelimi- 
nary proofs  had  been  given.(a) 

a  house,  brought  trover  for  various  articles,  some  of  them  being  goods,  and  the 
remainder  fixtures,  which  he  had  left  in  the  house  on  delivering  it  up  to  the 
defendant,  the  vendee,  and  demanded  them  all  as  fixtures,  and  the  refosal  was 
*  of  the  fixtures  demanded,'  this  demand  was  held  to  be  insufficient  to  enable 
the  plaintiff  to  recover  the  articles  which  were  not  fixtures,  it  having  been  de- 
cided upon  other  grounds  that  the  fixtures  were  not  recoverable.  {Colegrave 
V.  Diat  Santos,  ^  B.  &,C.  76.  3  D.  &  R.  255.)  A  demand  in  writing  of 
<  the  amount  of  the  goods  you  have  disposed  of,*  ( Thompson  v.  Shirley,  1  Esp. 
N.  P.  C.  31,)  or  a  demand  of  <  satisfaction,'  have  been  adjudged  to  be  snffi- 
oient  for  this  purpose.  {Rookeby't  cose,  Clayton,  122.  cit  I  Esp.  N.  P.  C.  31.) 
If  two  distinct  demands  be  made  at  the  same  time,  one  verbally  and  the  other 
in  writing,  proof  of  the  verbal  demand  alone  will  be  sufficient,  and  no  evidence 
of  the  written  request  need  be  given.  {Smith  v.  Young,  1  Camp.  439.)  A 
deanand  in  writing,  left  at  the  defendant's  honse,  may  be  sufficient  (Logan 
V.  Houlditch,  1  Esp.  N.  P.  C.  22.  1  Chitt.  159.)  If  the  demand  be  in  writing, 
notice  should  be  given  to  produce  it  in  the  usual  way.  (7*Aompfon  v.  Shirley, 
1  Esp.  N.  P.  C.  31.  Logan  ▼.  Houlditch,  ibid.)  If  an  oral  as  well  as  a  writ- 
ten demand  have  been  made,  it  is  sufficient  to  prove  the  former,  (Smith  v. 
Young  J  1  Camp.  440,)  although  both  were  made  at  the  same  time.  (Ibid.) 
A  letter  demanding  the  deed  sought  to  be  recovered  in  trover,  may  be  read  by 
the  plaintiff  aa  notice  to  the  defendant,  although  it  will  not  be  evidence  of  any 
atatement  therein.  {Whitehead  v.  Scott,  2  M.  d&  Rob.  2.)"  Steph.  N.  P. 
2687. 

(a)  These  preliminary  proofs,  and  the  practice  of  requiring  evidence  of  their 
having  been  exhibited  to  the  insurer,  bofore  the  eommencemant  of  the  action, 
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The  insurance  wasi  effected  pursuant  to  a  written  order  for 
that  purpose,  dated  the  9th  August,  1798,  and  which  stated 
the  vessel  as  having  been  out ''  about  nine  weeks."  A  witness 
stated  that  it  was  represented,  at  the  time  the  policy  was  un- 
derwritten, that  the  nine  weeks  were  to  be  computed  from 
the  3d  August,  1798,  and  that  this  was  so  admitted  by  the 
plaintiff,  in  a  case  containing  the  facts  agreed  to  be  submitted 
to  referees. 

The  Leonard  sailed  from  Boston  on  the  21st  May,  1798, 
for  Surinam,  and  was  captured  on  the  2l8t  June,  and  sent 
into  C/ayenne,  and  there  condemned  as  prize.  Several  mer- 
chants and  ship-masters  were  sworn  as  witnesses,  some  of 
whom  stated  their  opinion  to  be,  that  the  difference  between 
nine  weeks,  and  ten  weeks  and  four  days,  on  such  a  voyage 
was  material,  and  would  enhance  the  risk ;  and  that  a  vessel 
out  ten  weeks  was  out  of  time,  the  usual  passage  from  Boston 
to  Surinam  being  from  twenty-five  to  forty  days,  and  home, 
from  twenty-five  to  thirty-five  days ;  others  stated  that  the 
passage  from  Boston  to  Surinam  was  from  thirty-five  to  six- 
ty and  ninety  days ;  one  witness  testified,  that  he  had  known 
passages  of  four  and  five  months. 

•The  agent  of  the  plaintiff  who  procured  the  in-  [*409] 
surance  was  offered  as  a  witness,  to  prove  the  or- 
der given  to  the  broker,  and  what  representations  were  made. 
He  was  objected  to  as  interested  in  showing  that  he  had 
followed  his  instructions ;  but  this  objection  was  overruled 
by  the  judge.  The  witness  stated  that  when  he  first  applied 
to  the  broker,  he  gave  him  a  letter  of  the  plaintiff,  dated  the 
3d  August,  179H,  in  which  he  stated  the  vessel  to  be  out 
about  nine  weeks;  that  the  written  order  was  afterwards 
given  to  the  broker,  and  the  word  <'  about"  was  interlined  in 
it,  after  advice  of  the  loss  was  received,  that  the  representation 
to  the  defendants  was,  that  the  vessel  had  been  out  about 
nine  weeks. 

The  judge  charged  the  jury,  that  the  word  abouij  as  used 

originated  from  a  particular  elaiue  inserted  in  the  New  York  polieiee,  that 
"  the  loea  is  to  be  paid  in  30  days  alter  the  proof  thereof." 
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in  the  representation,  was  of  an  indefinite  meaning,  and  not 
capable  of  a  precise  determination  ;  but  ought  to  be  constru- 
ed, according  to  the  subject  to  which  it  applied,  the  voyage 
insured  ;  that  to  have  reference  to  the  time  within  which  the 
vessel  might  probably  be  heard  of,  in  order  to  determine 
whether  she  was  so  far  out  of  time  as  to  increase  the  risk, 
would  be  too  nice  a  calculation  ;  that  he  thought  the  weight 
of  evidence  in  favor  of  the  fact,  that  the  vessel  had  not,  at 
the  time  the  policy  was  underwritten,  been  out  beyond  the 
usual  term  of  such  a  voyage ;  and  that,  therefore,  the  differ- 
ence  between  nine  weeks,  and  ten  weeks  and  four  days,  was 
not  so  material  to  the  risk,  that  it  ought  to  vacate  the  policy. 
The  jury  found  a  verdict  for  the  plaintiff. 

A  motion  was  now  made  to  set  aside  the  verdict,  and  for 
a  new  trial. 

1.  Because  of  the  misdirection  of  the  judge. 

2.  Because  the  agent  of  the  plaintiff  was  an  inadmissible 
witness. 

3.  Because  the  verdict  was  against  evidence. 
HamiUon  and  Evertsan^  for  the  plaintiff. 

Harison  and  S.  Janes j  jun.  for  the  defendants. 
[•410]  *Per  Curiam.  The  representation  that  the  vessel 
was  out  about  nine  weeks,  when  in  fact,  she  had 
been  out  ten  weeks  and  four  days,  was  not  material,  as  no 
fraud  was  pretended,  since  it  appeared  that  a  passage  of  ten 
weeks  and  four  days  was  within  the  usual  period  of  a  voy- 
age from  Boston  to  Surinam-;  because  no  more  presumption 
of  loss  could  arise  in  the  one  case,  than  in  the  other,  and  the 
only  use  in  stating  the  time,  is  to  enable  the  insurer  to  esti- 
mate the  risk.  Now  whether  ten  weeks  and  four  days  would 
be  within  the  usual  time,  was  a  fact  for  the  jury  to  determine, 
according  to  the  weight  of  evidence.  From  this  view  of  the 
case,  it  is  unnecessary  to  examine  the  meaning  and  effect  of 
the  word  abouty  used  in  the  representation  to  the  insurers. 
The  cause  has  been  submitted  to  the  jury  on  the  weight  of 
evidence,  and  not  considering  the  verdict  as  against  evidence, 
we  are  not  disposed  to  disturb  it. 
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The  agent  of  the  plaintiff,  Mr.  Codman,  like  all  other  agents, 
was  a  competent  witness,  ex  necessitate.{a) 

We  are,  therefore,  of  opinion,  that  the  defendants  must 
take  nothing  by  their  motion. 

Rule  refused. 

N.  B.  The  plaintiff  in  this  cause  having  died  after  the 
verdictj  and  subsequent  to  the  time  the  judgment  might  have 
been  entered  on  the  return  of  the  postea^  had  it  not  been  sus- 
pended by  a  case  made  for  a  motion  for  a  new  trial,  the  Court 
ordered  the  judgment  to  be  entered  for  the  plaintiff,  nunc  pro 
tunCf  as  of  the  term  subsequent  to  the  verdict. 


•Andrews  (Xffainst  Beececer.  [*411] 

Where  the  obligor  of  a  bond,  after  notice  of  its  being  asiigned,  took  a  release 
from  the  obligee,  and  then  pleaded  it  to  an  action  brought  by  the  assignee 
in  the  name  of  the  obligee,  and  the  plaintiff  replied  the  prior  assignment, 
the  replication  was  held  good,  and  the  release  was  considered  as  a  mere 
nullity. . 

This  was  an  action  of  debt,  on  a  bond  dated  14th  January, 
1799,  conditioned  to  execute  a  certain  deed  therein  mentioned. 

The  defendant  pleaded  a  release  given  to  him  by  the  plain- 
tiff, dated  the  23d  September,  1799,  of  all  suits,  debts,  bonds, 
&c.  The  plaintiff  replied,  that  on  the  18th  January,  1799, 
he  assigned  the  bond  to  Adams  &  Parish,  of  which  the  de- 
fendant had  due  notice.  To  this  replication  there  was  a 
general  demurrer  and  joinder. 

Woodsj  in  support  of  the  demurrer. 

RiggSj  contra. 

Per  Curiam.  The  replication  is  clearly  good.  A  release 
after  the  assignment  of  the  bond  and  notice  to  the  defendant, 
is  a  nullity,  and  ought  not  to  be  regarded.(a)   As  the  demur- 

(a)  Cortet  ▼.  BiUingt,  $upra  270,  274,  n.  (a).  Cowen  k,  Hill's  Notes  to 
Phillip's  Evidence,  253, 1526,  et  9eq. 

(a)  The  law  will  protect  an  assignee's  equitable  interest  in  a  chose  in  action, 
when  the  assignment  is  bona  fide,  and  for  a  yalnable  consideration  against 
all  persons  having  notice  of  the  trust  or  assignment.    Skeftall  v.  Cia^,  Charlt. 
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rer  does  not  appear  to  be  frivolous,  the  defendant  may  with- 
draw it,  on  payment  of  costs,  and  rejoin-(6) 

230.  Anderson  t.  Van  AUn,  12  Johns.  R.  343.  Briggs  ▼.  Dorr,  19  Johns.  R.  95. 
Van  Vechten  v.  Oraveo,  4  Johns.  R.  403.    LUtlofield  ▼.  Storey,  3  Johns.  R.  325. 
Johnoon  ▼.  Bloodgood,  oupra,  p.  51.     WardeU  ▼.  Eden,  infra,  toL  2,  p. 
121.     Henry  t.  Milham,  1  Green,  266.    Jones  ▼.  Witter,  13  Mass.  R.  304 
Perkins  v.  Parker,  1  Mass.  R.  117.'  BoyUton  ▼.  Greene,  8  Mass.  R.  466.  Corser 
T.  Craig,  1  Wash.  C.  C.  424.    And  therefore,  a  debtor  cannot  avoid  an  a»- 
■ignee's  claim  by  paying  the  assignor  after  notice.    Stevens  ▼.  Stet>ens,  I 
Ashm.  190.    Jones  v.  Wither,  13  Mass.  R.  307.    Jenkinsy.  Brewster,  14  Mass. 
R.  291.    Littlefield  v.  Storey,  3  Johns.  R.  425.   Clark  t.  Rogers,  2  Greenl.  143. 
Swett  ▼.  Oreen,  4  Graeni.  384.    HoUand  ▼.  l>a^.  Minor,  265.    {Aliter,  if  pay- 
ment  be  msde  before  notice.    Id.    Mackett  ▼.  Martin,  8  Greenl.  81.    Litk" 
gou>  V.  Evans,  id.  330.     CiarJt  t.  Boyd,  6  Monr.  294.    Harrison  v.  Burgess, 
5  Monr.  420.    Stockton  ▼.  iTal/,  Hardin,  160.)     Nor  by  showing  a  release 
from  the  assignor.    Cowan  ▼.  Shields,  1  Overt  314.    l>tt«n  v.  SnsU,  15  Mass. 
R.  485.    Raymond  t.  Sgtitre,  11  Johns.  R.  47.    Strong  ▼.  Strong,  2  Aik.  373. 
Eastman  y,  Wright,  6  Pick.  316.     Wheeler  y.  Wheeler,  9  Cowen,  34.    Nor  by 
a  discontinuance  ;  McCullum  y.  Coxe,  1  Dall.  139 ;  nor,  will  a  collusive  dis- 
missal of  the  suit  bar  a  future  action  for  the  same  cause.   Welch  v.  MandemUef 
1  Wheat.  R.  236.    And  where  the  assignor  of  a  judgment  enters  up  satisfaction 
on  the  record,  after  notice  to  the  defendant  of  the  aasignmenl,  the  court,  on 
motion,  will  order  the  entry  of  satisfaction  to  be  vacated.     WardeU  v.  Eden, 
infra,  vol.  2,  p.  121,  258.    1  Johns.  R.  531,  note.    Colem.  137. 

Nor  can  the  debtor  set  off  any  demands  against  the  assignor,  which  accrued 
after  notice  of  the  assignment.  Jenkins  v.  Brewster,  14  Mass.  R.  291.  Chad- 
win  V.  Cunningham,  12  Mass.  R.  193.  Nor  a  demand  which  existed  before 
and  at  the  time  of  the  assignment,  if  he  knew,  from  the  assignee  or  his  agent, 
that  an  assignment  was  to  be  made,  and  gave  no  notice  of  his  counter  demand. 
King  ▼.  Fowler,  16  Mass.  R.  397.  Nor  where  the  debtor's  conduct  is  such 
as  in  equity  to  deprive  him  of  the  right  of  set-off  against  the  assignee.  Kemp 
V.  McPherson,  7  Har.  dt  J.  320.  Nor  if  he  promise  to  pay  the  assignee,  with- 
out stipulating  for  the  deduction  of  his  counter  daim.  Mowry  v.  Todd,  12 
Mass.  R.  284.  EUiott  v.  Callan,  1  Penn.  R.  24.  Lane  v.  Winihrop,  1  Bay, 
116.  S.  P.  Mayo  v.  Giles,  1  Manf.  533.  Cabiness  v.  Herndon,  6  Litt.  469. 
Henry  v.  Brown,  19  Johns.  R.  49.  MMuUen  v.  Wenner,  16  Serg.  &,  Rawle, 
18.    Contra,  De  Costa  v.  Shrewshury,  1  Bay,  211. 

To  constitute  such  an  assignee  of  a  chose  in  action,  as  courts  of  law  will 

protect  against  the  acts  of  his  assignor,  the  assignment  need  not  he  absnlaie, 

or  of  the  whole  subject  matter.    It  is  enough  that  it  carry  to  the  aaignee,  a 

power  coupled  with  an  interest     Wbeeler  v.  Wheeler,  9  Cowen,  34. 

With  regard  to  the  notice  requisite  to  be  served  upon  the  assignee  spedal 

(a)  Old  Note.    **  The  above  is  the  only  note  of  the  case  that  could  be  found, 
and  the  reasons  of  the  court  are  not  fully  stated.    The  principle,  however. 
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notice  is  unnecessary;  it  is  enoagrh  if  the  party  has  such  kuowled|^  of 
facts  and  circumstances  as  is  sufficient  to  put  him  on  inquiry.  Anderton  t* 
Van  Alen,  12  Johns.  R.  343.  United  State$  ▼.  Sturges,  Paine,  525.  United 
States  Y.  Clark,  id.  629.  Kellogg  v.  Krauaer,  14  Serg.  &,  Rawle,  137.  And 
therefore,  if  the  assignee  |pve  the  debtor  notice  without  exhibiting  the 
secnrity,  or  offering  other  evidence,  it  is  sufficient  Dai>en)tort  y.  Woodbridge, 
8  Greenl.  17.  But  something  equivalent  to  direct  and  poeitiTe  notice  of  an  as- 
signment  is  necessary  m  order  to  charge  the  defendant  with  a  fraudulent  pay- 
ment to  the  assignor.  Meghan  v'MilUt  9  Johns.  R.  64.  Therefore,  where  the 
plaintiff  held  a  due  bill  of  the  defendant,  and  assigned  it  to  A.  by  endorsing  it 
in  blank,  and  A.  called  on  the  defendant,  and  demanded  payment,  who  said 
he  would  settle  it,  the  next  week,  in  New  York,  and  afterwards  paid  it,  in  New 
York,' to  the  assignor ;  it  was  held,  in  a  suit  against  A.  in  the  assignor's  name, 
that  the  payment  was  a  defence,  the  assignee  not  having  shown  the  due  bill 
to  the  defendant,  nor  explicitly  stated  that  it  had  been  assigned  by  the  payee. 
Id. 

It  results  from  the  general  rule  here  stated  that  the  assignee  may  reply 
the  assignment  and  notice  to  a  plea  of  the  assignor's  release,  in  bar  of  bis  ac- 
tion ;  Prineipal  ease  ;  Raymond  v.  Squire,  11  Johns.  R.  47 ;  or  to  a  plea  of 
payment ;  iMl^Md  v.  Storey,  3  Johns.  R.  425  ;  or  to  a  plea  of  former  re- 
eovery^alleging  also  that  the  former  action  was  not  prosecuted  by  the  autho- 
rity, and  for  the  benefit,  of  the  assignee.    Dawton  ▼.  Coles,  16  Johns.  R.  51. 

has  been  more  than  once  recognized  in  this  court.  WardellY.  Eden,  1  Johns. 
R.  351.  note.  Littlefield  ▼.  Storey,  3  Johns.  R.  Some  difierence  appears  to 
have  existed  in  the  EUiglish  courts  on  the  question.  In  Bauerman  v.  Radenius, 
7  Term  Rep.  663,  Mr.  Erskine  cites  a  case  brought  by  a  nominal  plaintiff, 
for  persons  beneficially  interested,  for  whom  he  was  a  trustee,  in  which  the 
defendant  produced  a  release  from  the  plaintiff,  and  Lord  Mansfield  held  it 
conclusive  :  and  Lord  Kenyon,  in  the  case  then  before  the  court,  seems  to 
consider  himself  as  bound  by  the  strict  rules  of  law  to  admit  the  declarations 
and  acts  of  the  plaintiff  on  the  record,  to  defeat  the  action,  though  the  plaintiff 
appeared  to  be  a  mere  trustee  for  third  persons.  And  in  the  case  of  Craib 
and  Wife  v.  lyAeth,  7  Term  Rep.  670,  the  court  of  K.  B.  admitted  the 
doctrine  to  be  so  settled.  But  the  court  of  C.  B.  in  the  case  of  Legh 
V.  Legh,  1  Bos.  &.  Pul.  437,  decided  in  conformity  with  the  above  opinion 
in  Andrews  v.  Beeeker,  and  certainly  in  a  manner  more  agreeable  to 
equity  and  common  sense.  Courts  of  law  having  recognized  assignments  of 
ehoses  in  action,  are,  in  justice  bound,  to  protect  the  rights  of  the  assignees,  as 
much  as  a  court  of  equity,  though  they  may  still  require  the  action  to  be 
brought  in  the  name  of  the  assignor.  They  have,  in  numerous  instances,  of 
late  years,  taken  notice  of  trusts,  and  it  would  be  absurd  to  turn  the  party 
round  to  another  court,  upon  a  mere  formal  objection.  1  Term  Rep.  621.  4 
Term  Rep.  340,  341.  The  English  courts  have  felt  and  expressed  their  in- 
dignation at  the  attempt  of  a  mere  nominal  plaintiff  in  ejectment,  to  defeat  the 
rights  of  persons  beneficially  interested.  Payne  v.  Rogers,  Doug.  406.  1 
Salk.  260." 
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[•412]  •Post  against  Van  DrNE.(a) 

Where  the  defendtnt  tendered  the  money  daring  eovit,  hnving  pat  in  boil, 
which  was  excepted  to,  and  the  plaintiff  did  not  aik  for  a  trial,  the  cooit  re- 
fused  to  fix  the  sheriff  by  an  attachflaent. 

The  capias  in  this  cause  was  returnable  at  the  last  April 
term.  The  declaration  was  filed  de  bene  esse,  on  the  6th  of 
May.  On  the  11th  of  June  the  plaintiff  received  notice  of 
special  bail,  and  on  the  13th  excepted  to  the  bail.  The  rule 
for  bringing  in  the  body  of  the  defendant  having  expired  on 
the  11th  of  July,  the  plaintiff  refused  to  accept  of  additional 
bail,  unless  they  would  justify.  On  the  same  day  notice  of 
second  bail  was  given  to  the  plaintiff,  and  an  offer  was  made 
by  the  defendant  to  deposit  a  sum  of  money  to  the  full 
amount,  as  security.  Two  persons  were  then  put  in  as  bail, 
with  a  notice  of  justification  on  the  19th  of  July,  but  they 
now  justified  in  open  court.  The  defendant  also  made  an 
affidavit  of  merits. 

A  motion  was  now  made,  in  behalf  of  the  plaintiff,  for  an 
attachment  against  the  sheriff,  on  the  ground,  that  where  a 
trial  is  lost,  an  attachment  will  be  issued  to  stand  as  security. 
(I  Sellon,  214.    4  Term  Rep.  352.) 

Backer^  for  the  plaintiff. 

Walton,  for  the  defendant. 

Per  Curiam.  There  was  no  time  at  the  last  circuit  to 
try  a  junior  cause,  so  that,  in  truth,  no  trial  has  been  lost. 
The  defendants  having  sworn  to  merits,  and  as  he  tendered, 
on  the  11th  of  July,  the  full  amount  in  money  as  security, 
which  was  refused,  and  as  bail  has  since  justified,  we  think 
the  motion  ought  to  be  denied,  but  ou  payment  by  the  sheriff 
of  the  costs  of  the  rule  to  show  cause,  and  of  this  motion.(6) 

Rule  refused. 

(a)  s.  c,  c.  c.  106. 

(6)  See  6ra.  Prac.  3d  edit  165-167. 
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*St AFFORD  against  Cole  &  SPALDiNO.(a)      [*413] 

If  the  defendant's  attorney  awean  that  he  eent  a  plea  to  the  plaintiff '■  attor- 
ney, by  mail,  the  coart  will  preenme  it  was  received,  nnlen  the  contrary 
be  made  to  appear. 

Judgment  in  this  case  had  been  entered  by  default,  for 
want  of  a  plea,  though  a  plea  was  sent  by  the  mail,  and  the 
attorney  for  the  defendant  swore  that  he  believed  it  was  re- 
ceived by  the  plaintiff's  attorney. 

Rikefj  for  the  defendant,  now  moved  to  set  aside  the  judg- 
ment, for  irregularity. 

Wortmatif  contra. 

Per  Curiam.  The  defendaat's  attorney  swears  that  he 
sent  the  plea  by  mail,  and  that  he  believes  it  was  received ; 
and  as  this  is  not  denied  by  the  plaintiff's  attorney,  though 
he  had  a  copy  of  the  affidavit,  some  days  before  naaking  his 
counter-affidavit,  we  will  presume  that  the  plea  was  received. 
The  judgment  must  be  set  aside,  on  payment  of  costs  by  the 
plaintiff's  attorney  himself.(&) 

Rule  granted. 

(a)  S.  C,  C.  C.  107. 

(b)  The  supreme  court  of  New  Jersey,  in  a  recent  case,  held  that  the  proof 
of  p]aoiD|r  in  the  post  office,  a  letter,  containingr  a  notice  of  trial,  directed  to 
the  defendant's  attorney  residing  in  a  post-town,  in  doe  season  to  be  received 
the  legal  period  before  the  day  of  trial,  will,  if  made  in  the  presence  of  the 
defendant's  attorney,  and  until  repelled,  raise  a  presumption,  and  stand  for 
proof  of  the  service  of  notice ;  but  this  presumption  may  be  repelled  by  the 
affidavit  of  the  attorney  to  whom  the  notice  was  directed,  stating  that  it  was 
not  received.  5  Halst  S45.  Sending  papers  by  mail  is  in  general  insuffi- 
cient, 1  Gaines*  R.  67,  if  the  receipt  of  them  be  denied.  Gra.  Prac.  Sd  ed. 
712.  By  Reg.  Gen.  8,  A.  D.  1845,  service  of  papers  by  mail  shall  be  good 
in  all  cases  where  the  attorneys  reside  iti  difierent  places  between  which 
there  is  a  communication  by  mail.  Such  service  shall  be  made  by  putting 
the  papers  in  the  post  office,  directed  to  the  attorney  at  his  place  of  residence, 
and  paying  the  postage  on  the  letter. 
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BoARDMAN  &  Hunt  against  Fowler,  Manucaptor,  &c.(a) 

The  lickneflB  of  bail  was  admitted  at  a  good  exciue  for  not  8nrreiiderin|r  the 

principal,  withio  the  eight  days. 
Special  bail  may  depute  another  to  make  the  sarrender,  ex  neeetiiaU. 

A  MOTION  was  made,  in  behalf  of  the  defendant,  to  stay 
the  proceedings  on  the  recognizance  of  bail,  and  for  leave  to 
enter  an  exoneretur  on  the  bail-piece. 

It  appeared  that  the  defendant  was  arrested,  in  this  suit, 
on  the  17th  of  April ;  that  he  fell  sick  on  the  21st  of  April, 
and  continued  ill  for  ten  days  ;  and  the  principal  was  surren- 
dered on  the  26th,  by  an  agent  of  the  defendant,  he  being 
unable  to  attend  for  that  purpose. 

It  was  objected,  that  the  surrender  was  not  made  within 
eight  days  after  the  return  of  the  capias  against  the  bail,  and 
that  the  surrender  was  made  by  an  agent  of  the  bail,  who 

could  not  depute  another  to  take  the  principal. 
[•414]  ""Per  Curiam.  The  sickness  of  the  defendant  was 
a  sufficient  excuse  for  not  making  the  surrender 
within  the  eight  days.  It  appears,  by  a  certificate  of  the  she- 
riff, that  the  principal  surrendered  himself,  and  we  arc  to 
presume  that  it  was  done  voluntarily,  so  there  is  no  room  for 
the  objection  as  to  an  agent ;  but  if  that  were  a  question  now 
to  be  decided,  we  are  inclined  to  think,  that  special  bail  may, 
ex  necessitate^  depule.(6) 

Rule  granted. 

(a)  s.  c,  c.  C.  108. 

(6)  Strang  v.  Barbert  9upra,  339,  n.  l{a)  It  will  not  avail  the  bail  to 
■bow  that  the  principal  died  before  the  execution  was  returned  into  the 
elerk*s  office,  if  hie  death  were  after  the  return  day  of  the  execution,  and 
after  the  return  was  endorsed  on  it.  Bradford  v.  Earle,  4  Pick.  120.  Or 
that  the  principal,  on  the  fint  day  of  the  term  when  judgment  was  rendered 
againet  him,  waa  too  sick  to  be  removed  without  endangering  hie  life,  and  ao 
remained  until  after  the  retnm  day  of  the  execution,  when  he  died.  Oood- 
win  T.  Smith,  4  N.  Hamp.  R.  39.  But  by  the  Reviaed  Statntea,  when  the 
defendant  ahall  die,  after  the  return  of  the  execution  againat  his  body,  and  be 
fore  the  expiration  of  eight  daya,  from  the  retnm  of  the  proceaa  aerved  on  hia 
bail,  the  court  ahall  relieve  auch  bail,  on  the  aame  terma  aa  if  they  had  aor- 
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Eemble  against  Finch. 

The  serrice  of  a  Mcond  declaratkm  in  ejectment,  by  the  plaintiff's  agent, 
though  without  hie  knowledge,  ii  a  waiver  of  the  fint. 

A  DECLARATION  in  ejectmeut,  in  this  cause,  was  served 
on  the  tenant  in  possession,  who  soon  after  quitted,  and  an- 
other tenant  came  into  possession,  when  a  person  acting  as 
the  agent  of  the  plaintiff  served  a  second  declaration  on  the 
new  tenant.  This  was  done  without  the  knowledge  of  the 
plaintiff's  attorney,  who  proceeded  under  the  first  declara- 

rendered  their  principal,  at  the  time  of  hie  death.  2  R.  S.  383,  sec.  34. 
**  Where,  by  reaaon  of  circumstancee,  over  which  they  have  no  control,  the 
bail  are  prevented  Arom  making  the  surrender,  within  the  regular  time,  the 
court  will  enlarge  the  time  to  surrender ;  6  Cowen,  599 ;  5  Cowen,  25 ;  but 
this  power  does  not  extend  to  a  supreme  court  commissioner ;  3  Wend.  251 ; 
and  in  the  exercise  of  this  discretion,  our  courts  have  always  regarded  bail 
with  a  favorable  eye.  Thus,  they  will  extend  the  time  for  surrender,  in  case 
of  the  sickness  of  the  principal ;  and  in  such  case,  the  bail  have  been  allowed 
to  surrender  their  principal,  after  the  eight  days  allowed  ex  gratia,  although 
no  rule  enlaigiilg  the  time,  or  order  to  stay  proceedings  were  obtained  within 
the  eight  days,  the  sickness  of  the  principal  not  being  known  to  the  bail  at 
that  time.  5  Cowen,  29 ;  1  Johns.  Caa.  413;  Golem.  111.  8o,  where  the 
principal  was  imprisoned  on  civil  process,  in  another  state,  the  proceedings 
were  staid,  and  time  given  to  the  bail,  to  snnrender  the  principal,  until  alter 
his  liberation.  2  Wend.  263.  So  also,  though,  as  we  have  seen,  imprison- 
ment for  a  term  of  years  within  this  state,  does  not  entitle  the  bail  to  an  ex* 
oneretur,  yet  if  they  be  pressed  with  a  soit,  time  will  be  allowed  them  to  sur- 
render. 6  Cowen,  599.  So,  where  the  bail  were  in  fact  prevented  from  sur* 
rendering  their  principal,  by  an  omission  to  file  the  bail  piece,  the  court  alter 
judgment  against  the  bail,  ordered  the  bail  piece  to  be  filed  nunc  pro  tune,  but 
allowed  the  bail  thirty  days,  to  rairender,  upon  payment  of  all  the  costs.  7 
Cowen,  422.  So,  when  the  eapia9  was  served  at  so  short  a  time  be/ore  the 
return  day,  that  owing  to  the  distance  of  the  principars  residence,  he  could 
not  be  surrendered  in  time,  the  court  enlarged  the  time.  3  Caioes*  R.  136. 
But  where  the  capiat  was  made  returnable  on  the  thiid  day  of  term,  and  on 
the  twelfth,  the  bail  made  affidavit  that  until  the  sixth  he  had  supposed  the 
writ  returnable  on  the  last  day  of  term,  so  that  he  would  have  had  eight  days 
in  the  next  term  to  surrender,  and  that  after  discovering  the  mistake,  it  was 
impossible,  from  the  distance  at  which  th^  principal  resided,  to  made  the  sur- 
render in  time,  the  excnse  was  held  to  be  insufficient,  and  an  enlargement  of 
the  time  to  surrender,  was  refused.  4  Johns.  R.  310."  Gra.  P^c.  2d  edit. 
440,441. 
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Lefferta  ▼.  Byron. 

tion,  and  took  judgment  against  the  casual  ejector.  A  mo- 
tion was  now  made  to  set  aside  the  judgment,  and  all  subse- 
quent proceedings. 

Per  Curiam.  By  the  service  of  a  new  declaration  by  the 
plaintiff's  agent,  though  without  the  knowledge  of  his  attor- 
ney, the  first  declaration  and  service  were  waived.  The 
plaintiff  may,  at  any  time,  stay  or  waive  his  own  proceed- 
ings, and  his  acts  must  bind  him.  Let  the  proceedings,  in 
the  first  cause  be  set  aside,  and  the  lessor  of  the  plaintiff  pay 
the  costs  of  this  application.(a) 

Rule  granted. 


[*416]  *Leffert8  o^ain^/ Byron.(6) 

When  a  declaration  bai  been  aerved  with  oytr^  and  the  declaration  ia  after- 
wards amended,  and  a  copj  of  the  amended  declaration  eerved  on  the  de- 
fendant, a  new  oyer  need  not  be  deliyered. 

The  declaration  with  oyer  in  this  cause,  was  served  on 
the  defendant's  attorney.  The  declaration  being  afterwards 
discovered  to  be  incon^ct,  was  amended,  and  served  de  novoj 
without  a  new  oyer.  The  defendant's  attorney  refused  to 
receive  the  amended  declaration,  without  a  new  oyeTf  and 
the  plaintiff  proceeded  and  entered  a  default. 

T.  L.  Ogden^  for  the  defendant,  now  moved  to  set  aside 
the  default. 

Hopkins^  contra. 

PerCuriam.  There  was  uo  necessity  for  serving  a  new 
oyer  with  the  amended  declaration,  the  first  being  conect. 
The  motion  must  be  denied.(c) 

Rule  refused. 

(a)  Tillinghast's  Adams  on  Ejectment,  Hogmn's  ed.  90G.  For  the  mode  of 
servingr  declarations  in  ejectment  nnder  the  Revised  Statotes,  see  Gra.  Prac 
Sd  ed.  825-829. 

(6)  S.  C,  C.  C.  110. 

(c)  6ra.Prac.2ded.522. 
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CoLviN  against  Morgan. 

A  ittembe^  of  the  aMembly  \b  not  entitled  to  hie  priTUegfe  after  be  basreadbedf 
home  though  within  the  fourteen  days. 

The  defendant  in  this  cause  moved  to  be  discharged  from 
the  arrest,  on  the  ground  that,  being  a  member  of  the  as- 
sembly, he  was  arrested  within  fourteen  days  after  leaving 
the  legislature,  but  he  did  not  state  whether  he  had  reached 
his  home  or  not,  at  the  time  of  the  arrest. 

Per  Curiam,  If  the  defendant  arrived  at  his  home 
within  the  fourteen  days,  and  before  the  arrest,  the  reason 
of  his  privil(^e,  and,  of  course,  the  privilege  itself  ceased. 
(Rev.  Laws  of  N.  Y.  vol.  1,  p.  133.)  As  the  defendant  does 
not  state  where  he  was  at  the  time  he  was  arrested,  the  mo- 
tion must  be  denied,  with  co8ts.(a) 

Rule  refused. 


•In  the  matter  of  Williams,  an  insolvent  debtor.(fc)    \^^\&\ 

In  proceedings  under  the  "act  for  the  relief  of  debtors,  with  respect  to 
the  imprisonment  of  their  perBons/'  creditors  residing  out  of  the  state,  as  it 
respecti  notice,  are  to  be  considered  as  not  to  be  found.' 

An  application  was  made  in  behalf  of  the  insolvent,  who 
was  in  prison,  that  he  might  be  discharged  under  the  ''act 
for  the  relief  of  debtors,  with  respect  to  the  imprisonment 
of  their  persons.'' 

It  was  objected,  1.  That  notice  had  not  been  served  on  a 
particular  creditor  residing  in  the  state  of  Massachusetts,  nor 
an  affidavit  mad^  that  he  could  not  be  found. 

2.  That  the  sum  for  which  the  prisoner  was  charged  in 
execution,  was  not  mentioned  in  his  petition. 

(a)  S.  P.  Corey  w.  l^ttsssU,  4  Wend.  205  ;  Gra.  Prac.  2d  ed.  123, 124;  see 
1  R.  S.  154,  ^  6,  7,  8,  9. 
(6)  S.  C,  C.  C.  113. 

YoL.  1.  63 
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3.  That  the  inventory  purports  to  be  an  inventory  of  his 
real  and  personal  estate,  when,  in  fact,  no  real  estate  was 
mentioned  in  it. 

Per  Curiam.  All  the  objections  are  frivolous.  A  person 
residing  out  of  the  state,  as  to  the  service  of  a  notice,  under 
the  act,  is  to  be  considered  us  not  to  be  found. 

Rule  granted. 

ICr  The  Chief  Jmtice  wu  abient  during  the  whole  of  this  tenn,  on  account 
of  extreme  lickneaB  in  hie  family. 


END  OF  iVLT   TBEM. 


CASES 

ADJUDGED  IN  THE 

COURT  FOR  THE  TRIAL  OF  IMPEACHMENTS 

AMD  THE 

CORRECTION    OF  ERRORS, (a) 

Dt  THB 

STATE   OP  NEW  YORK, 

FROM  rKBRUAKT  1798,  TO  FKBRUART  1800. 


f /»  Error  ^'^Alhany,  February,  1798.] 

Herman  Le  Rot,  William  Batard  and  Gerrit  Boon, 
Appellants,  against  Lewis  Teeder,  Michael  Gal- 
linger,  Hans  Gallinger,  Lodowick  Snydeb,  John 
Snyder,  Nicholas  Shaper,  Peter  Rupert,  John 
Howell,  Michael  Russel,  Amos  Anslet,  George 
Stam,  Matthias  Link,  John  Smith,  and  John  Pims, 
Respondenis,{b) 

Where  a  bill  if  filed  by  several  conplainaxits,  prayiog  an  injoDotion  and  seek- 
ing  reHef  on  accoant  of  title  deeds  which  are  lost,  an  affidavit  of  one  of  the 
complainants,  that  "  he  had  been  informed  and  verily  believed,  and  hoped 

(a)  By  the  32d  article  of  the  constitation  of  the  state  of  New  York,  this 
coart  is  to  consist  of  the  "  president  of  the  senate  ibr  the  time  beingr,  the  sen- 
aton,  chancellor,  and  judges  of  the  iapreme  court,  or  the  major  part  of  them  ; 
eicept  that  when  an  impeachment  shall  be  prosecuted  aj^ainst  the  chancellor 
or  either  of  the  judges  of  the  supreme  court,  the  penon  so  impeached  shall  be 
suspended  from  exercising  his  office,  until  his  acquittal :  and  in  like  manner, 
when  an  appeal  from  a  decree  in  equity  shall  be  heard,  the  chancellor  shall 
inform  the  court  of  the  reasons  of  hie  decree,  hot  shall  not  have  a  voice  in  the 
final  sentence  :  and  if  the  cause  to  be  determined  shall  be  brought  up  by  writ 
of  error,  on  a  question  of  law,  on  a  judgment  of  the  supreme  court,  the  judges 
of  that  court  shall  assign  the  reasons  of  such  judgment,  but  shall  have  no 
voice  for  its  affirmance  or  reversal."  [A  court  for  the  trial  of  an  impeach- 
ment has  never  yet  been  held.] 

(h)  S.  C.  S  C.  Cases  in  Error,  175,  introduction  to  Caiues*  C  in  Error,  i. 
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Le  R«y  V'  Veeder  and  othera. 

W  prove,  thftt  the  deeds  iu  question  did  exist,  and  were  lost  or  destroyed  in 
the  manner  mantioAed  in  the  bill,"  is  soffieient 

Whether  a  plea  that  a  contract  relative  to  land  to  be  patented  is  Illegal,  be* 
cause  it  contravened  the  royal  instruction  (prior  to  the  American  revolution,) 
restrain ing  the  patents  for  lands  to  a  certain  quantity  to  each  patentee,  is  a 
yalid  plea,  qtutre  ? 

It  seems  that  a  demurrer  to  a  bill,  charging  that  the  defendants  claimed  land 
by  conveyances  from  persons  out  of  possession  and  praying  a  discovery  of 
that  fact,  because  it  might  subject  the  defendant  to  the  penalties  of  the  act 
for  buying  pretended  titles,  would  be  bad,  unless  it  appears  that  the  answer 
would  show  that  the  defendant  kitevD  of  the  vendors  being  oat  of  possearion, 
and  of  a  subsisting  adverse  possession. 

If  a  complainant  be  properly  before  the  court  for  a  discovery,  and  at  the  same 
time  prays  relief,  a  general  demurrer  to  the  bill  for  want  of  equity,  or  be- 
cause the  plaintiff  has  a  fit  and  adequate  remedy  at  law,  is  bad,  unless  it 
is  manifest  on  the  face  of  the  complainant's  bill,  that  no  discovery  or  proof 
can  possibly  make  his  case  a  proper  subject  of  equitable  jurisdiction. 

Where  several  defendants  in  chancery  put  in  separate  demurrers,  on  which 
separate  decrees  were  given,  this  court  on  the  reversal  of  those  decrees  on 
appeal,  obliged  each  respective  respondent  to  pay  to  the  appellants,  his 
costs  on  the  appeal,  for  each  respective  decree  so  reversed. 

A  court  of  equity,  should  always  withhold  its  aid  and  countenance  from  a 
suitor,  whose  conduct  appears  in  any  part,  such  as  a  conscience  rightly 
informed,  cannot  approve.    Per  Benson,  J. 

The  appellants  (the  complainants  in  the  court  below)  ex* 
hibited  their  bill  in  chancery,  against  the  respondents,  and 

sixteen  other  defendants,  therein  named,  in  which 
1*416]    'they  set  forth,  that  governor  Sir  Henry  Moore,  on 

the  2d  February,  1768,  purchased  from  the  native  In- 
dians a  tract  of  land,  containing  25,000  acres,  then  in  the  coun- 
ty of  Albany,  but  now  in  the  county  of  Montgomery,  for  the 
use  of  Peter  Lewis,  Moses  Ibbit,  Peter  Lewis,  jun.  Samuel 
Runyons,  Peter  Millar,  Lucas  Veeder,  Peter  Frederick,  Ste- 
phen Hipp,  Michael  Russel,  Peter  Fiax,  Leonard  Crulzenber- 
gen,  Michael  Gallinger,  Andrics  Snyder,  Nicho  as  Shafer, 
George  Hipp,  Johannes  West,  Adam  Rupert,  Francis  Beard, 
George  Keep,  George  Stam,  Lawrence  Eaman,  Matthias  Link, 
Thomas  Morgan,  Joseph  Mordaunt,  and  John  Timms,  who, 
thereupon,  petitioned  for  a  patent,  which  issued  to  them  ac- 
cordingly, on  the  28th  Febrimry,  thereafter  j  that  in  conside- 
ration of  money,  and  other  valuable  considerations,  (not 
known  to  the  complainants)  paid,  delivered,  or  performed  by 
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the  late  Sir  William  Johnson,  of  the  said  county,  to  the  said 
petitioners,  and  in  consideration  that  he  promised  to  pay  all  the 
office  and  other  fees  on  issuing  the  patent,  it  was  agreed  be- 
tween Sir  William  Johnson  and  the  petitioners,  that  when  the 
patent  should  be  made  to  them,  they  would  receive  the  same 
in  trust  for  him,  and  that  when  the  title  should  become  vested 
in  them  by  the  patent,  they  would  convey  to  him ;  that  Sir  Wil- 
liam Johnson  accordingly  paid  the  fees,  amounting  to  upwards 
of  600/.  "  that  shortly  after  the  issuing  of  the  letters 
patent,  by  which  the  title  *to  the  said  tract  of  land  be-    [*419] 
came  vested  in  the  grantees  therein  named,  and  dar- 
ing the  course  of  the  year  in  which  the  said  letters  patent  is- 
sued, the  grantees  in  the  said  letters  patent  named,  being  then 
in  possession  thereof,  and  seised  of  the  same,  by  virtue  of  the 
grant  made  to  them  by  the  letters  patent  aforesaid,  they  the 
said  grantees  in  the  said  letters  patent  named,  in  pursuance 
of  their  said  agreement  with  the  said  Sir  William  Johnson 
did,  in  consideration  of  the  sums  of  money,  or  other  valuable 
consideration,  paid,  delivered,  or  performed  by  the  said  Sir 
William  Johnson  to  the  said  grantees,  in  the  said  letters  pa- 
tent named  respectively,  and  in  consideration  of  the  said  Sir 
William  Johnson's  having  paid,  or  agreed  to  pay,  all  the 
office  and  other  fees  which  became  payable,  and  did  accrue 
on  issuing  the  said  letters  patent  as  aforesaid,  in  execution 
find  discharge  of  their  said  agreement  with  the  said  Sir  Wil- 
liam Johnson  before  mentioned,  by  good  and  sufficient  deeds 
and  conveyances,  in  the  law,  for  that  purpose  respectively 
grant,  release,  and  convey  unto  the  said  Sir  William  John- 
son, in  fee  simple,  the  whole  of  the  said  25,000  acres  of  land, 
in  the  said  letters  patent  mentioned  and  described  ;  by  virtue 
of  which  conveyances,  and  immediately,  or  in  some  short 
time  after  the  execution  thereof,  the  said  Sir  William  John- 
son took  possession  of  the  whole  of  the  said  25,000  acres  of 
land,  and  caused  the  same  to  be  surveyed,  and  trees  standing 
on  the  boundary  lines  thereof  to  be  marked,  showing  and 
designating  the  bounds  of  the  land:"  That  Sir  William 
Johnson,  on  the  1 1th  June,  1772,  for  375/.  conveyed  a  parcel 
containing  10,000  acres,  to  Lord  A.  Gordon,  the  boundwy 
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line  of  which  appears  also  to  have  been  according  to  a  sur- 
rey made  for  the  purpose ;  that  shortly  after  he  conveyed 
another  parcel  containing  2000  acres  to  John  Kelly ;  that  by 
his  will  of  the  27th  January,  1774,  he  devised  the  remaining 
13,000  acres  to  his  two  brothers  and  four  sisters,  and  direct* 
ed  his  executors  to  sell  the  same,  and  the  moneys  to  be 
equally    divided   between    the  devisees;  and  that  shortly 

thereafter  he  died  ;  that  Liord  A.  Gordon  on  the  25th 
[*420]    *May,  1787,  conveyed  the  tract  of  10,000  acres  to  R. 

and  J.  Watts,  who,  on  the  5th  December,  1792, 
conveyed  it  to  the  complainants,  Le  Roy  and  Bayard,  for 
50002.  that  R.  and  I.  Watts,  as  attorneys  to  the  executors  of 
Sir  William  Johnson,  on  the  13th  November,  1792,  conveyed 
the  tract  of  13,000  acres  to  the  same  complainants;  that 
conveyances  were  afterwards  executed,  and  acts  done,  which 
were  set  forth  in  the  bill,  to  vest  in  the  complainant  Boon, 
his  third  of  the  lands,  and  for  confirming  the  title  in  the 
three  complainants ;  "  that  some  time  after  the  death  of  Sir 
William  Johnson,  and  in  the  early  part  of  the  late  war  be- 
tween the  United  States  and  Great  Britain,  Sir  John  John- 
son, the  son,  and  one  of  the  executors  of  the  last  will  and 
testament  of  Sir  William  Johnson,  having  in  his  custody 
sundry  title  deeds  and  papers,  which  belonged  to  the  estate 
of  the  late  Sir  William  Johnson,  among  which  were  the 
deeds  or  instruments,  and  evidences  of  conveyance,  or  con* 
veyances,from  the  several  patentees  or  grantees,  in  the  afore- 
said letters  patent  named,  to  the  said  Sir  William  Johnson, 
of  the  said  25,000  acres  of  land  in  the  letters  patent  aforesaid 
mentioned  for  the  purpose  of  guarding  against  the  loss  of 
those  papers,  or  for  some  other  purp6se,  buried  the  whole  of 
the  said  papers  in  the  earth,  where  they  remained  for  some 
years,  exposed  to  moisture,  and  other  injuries,  after  which 
the  said  papers,  or  such  of  them  as  remained,  or  could  be 
found,  were  taken  up,  but  were  so  much  injured  and  defac- 
ed, as  to  be  altogether  illegible,  by  which  means,  all  the 
deeds,  or  written  evidences  of  the  conveyances  of  the  said 
26,000  acres  of  land,  from  the  said  patentees  or  grantees,  in 
the  said  letters  patent  named,  to  the  said  Sir  William  John- 
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son  were  either  lost  or  destroyed,  or  by  some  other  accident 
are  now  wholly  out  of  the  power  of  the  complainants  to  pro- 
duce :"  That  nine  of  the  defendants  named  in  the  bill,  en- 
deavoring to  avail  themselves  of  the  destruction  or  loss  of 
the  conveyances  from  the  patentees  to  Sir  William  Johnson, 
and  claiming  either  as  original  patentees  themselves,  or  by 
purchase,  devise  or  descent,  from  some  of  the  origi- 
nal patentees,  *and  confederating  with  the  othtf  [*421] 
twenty-one  defendants,  had  commenced  a  suit  in 
ejectment  in  the  supreme  court,  against  Boon,  to  recover  part 
of  the  lands,  being  the  only  one  of  the  appellants  who  resid- 
ed on  the  land ;  that  the  defendants  pretended  that  they 
claimed  title  in  consequence  of  sales  to  them  by  the  original 
patentees,  or  by  persons  deriving  title  under  the  original  pa- 
tentees, and  that  the  persons  at  the  time  of  the  sale,  were 
seised  and  actually  possessed  of  the  land,  whereas  the  per- 
sons, if  any,  were  not,  at  the  time  of  the  sale,  in  any  manner, 
in  possession  of  the  land.  On  these  allegations,  the  bill 
prayed,  as  usual,  that  the  defendants  might  answer,  and  dis- 
cover and  set  forth  their  title,  and  whether  the  persons  under 
whom  they  claim  title,  were  ever  in  possession  of  the  land ; 
that  the  lessors  of  the  plaintiff  in  the  suit  in  ejectment  might 
be  enjoined  from  proceeding  therein,  that  the  complainants 
might  be  quieted  in  their  possession,  and  for  further  relief. 

Boon  was  the  only  one  of  the  appellants  whose  affidavit 
was  annexed  to  the  bill,  and  it  substantially  verified  every 
allegation  in  the  bill :  that  part  of  it  which  relates  to  the 
conveyances  from  the  patentees  to  Sir  William  Johnson, 
and  the  destruction  of  them,  is  as  follows : 

"And  the  said  deponent  hath  also  been  informed,  and 
doth  verily  believe,  and  hopeth  to  be  able  to  prove,  that 
shortly  after  the  making  of  the  said  grant  to  the  said  petin 
tioners,  they  did  respectively  convey  and  release  all  their 
right,  title  and  interest  respectively  in  the  tract  of  land 
thereby  granted  to  the  said  Sir  William  Johnson,  in  the  said 
bill  of  complaint  named,  that  the  said  Sir  William  Johnson 
did  actually  pay  the  office  and  the  other  fees  attending  the 
obtaining  the  said  letters  patent,  for  the  said  tract  of  land. 
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timountiag  to  600/.  and  upwards ;  that  he,  some  time  in  the 
year  1769,  did  take  possession  of  the  said  tract  of  laad,  by 
causing  the  same  to  besurveyed,  and  trees  standing  on  the 
boundary  lines  thereof  to  be  marked,  showing  and  designat- 
ing the  bounds  of  the  said  lands ;  and  he  hath  also  beea 
informed,  and  doth  verily  believe,  that  the  deeds  of  convey- 
ance and  release  above  stated  to  have  been  made 
[*422]  and  executed  by  *the  patentees  aforesaid,  to  the  said 
Sir  William  Johnson,  were  destroyed  in  the  manner 
in  the  said  bill  of  complaint  mentioned."  There  was  ne 
affidavit  by  the  other  two  complainants. 

To  this  bill  some  of  the  defendants  answered ;  and  four- 
teen of  them  (the  respondents  in  this  appeal)  separately  filed 
general  demurrers,  and  set  forth  the  following  causes  of  de- 
murrer: 

1.  That  the  complainants  ought,  according  to  the  course 
of  proceeding,  and  the  rules  of  the  court,  to  have  made  affi- 
davit, and  annexed  the  same  to  their  bill,  that  they  had  not 
in  their  power  the  deed  or  deeds  whereof  they  seek  a  dis- 
covery in  this  court. 

.  2.  That  the  agreement  suggested  in  the  h'Al  to  have  been 
made  between  the  said  Peter  Lewis  and  his  associates,  in 
the  said  bill  named,  and  the  said  Sir  William  Johnson,  to 
obtain  a  grant  of  the  6aid  lands  to  the  use  of  the  said  Sir 
William  Johnson  was  illegal,  and^  therefore,  is  not  entitled 
to  the  aid  of  the  court. 

3.  That  the  complainants  charge,  by  their  bill,  that  the 
defendants  hold  under  a  conveyance  executed  by  some  per- 
son or  persons  having  a  pretended  title  to  the  lands,  and 
pray  a  discovery  of  such  title,  which  discovery,  if  the  sug- 
gestions in  th^  bill  are  true,  would  subject  the  defendants  to 
a  grievious  penalty. 

4  For  that  the  scope  of  the  said  bill  is  to  discover  the  de- 
fendants' title  to  the  said  lands,  and  to  quiet  the  complain- 
ants in  the  possession  thereof,  before  the  complainants  have 
established  their  title  by  a  trial  at  law. 

5.  That  it  appears  from  the  complainants'  own  showing 
in  their  said  bill,  that  they  claim,  or  pretend  title  to  the  lands 
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in  the  bill  mentioned,  under  sundry  conveyances  in  the  bill 
set  forth,  which  is  matter  merely  triable  at  law,  and  touch- 
ing which,  the  complainants  may  easily  ascertain  their  title, 
on  the  trial  of  the  actions  of  ejectmerU  brought  by  the  de- 
fendants at  law. 

6.  That  the  bill  contained  no  equity. 

*The    Chancellor   allowed   all  the   several   de-    [*423] 
murrers ;  and  ordered  the  bill  of  the  complainants, 
as  to  each  of  the  defendants,  to  be  dismissed  with  costs. 
From  this  decree  the  complainants  brought  their  appeal  to 
this  court. 

Hamilton  and  Riggs^  for  the  appellants. 

E.  Livingston  and  Van  Vechteuj  for  the  respondents. 

Bbnson,  J.    In  a  case,  otherwise  properly  cognizable  in  a 
court  of  law,  if  the  plaintiff  for  want  of  a  writing,  the  evi- 
dence of  his  right,  is  obliged  to  sue  in  equity,  it  is  a  rule 
there,  that  he  must  verify  on  oath  the  allegation  that  the 
writing  is  lost,  or  in  the  possession  of  the  defendants.    This 
rule  is  founded  on  the  same  reason  as  the  rule  in  courts  of 
law,  in  cases  of  pleas  to  the  jurisdiction,  foreigfn  pleas,  and 
claims  of  cognizance,  and  is  intended  only  to  prevent  a 
change  or  transfer  of  jurisdiction,  without  diie  cause  shown, 
arising  from  facts  proved  on  oath,  and  does  not  diminish  or 
deprive  the  defendant  of  any  real  advantage  of  defence  ;  so 
that  proof,  not  absolutely  positive  and  conclusive,  but  less 
precise  and  full,  will  be  sufficient.    In  order  to  confine  the 
rule  to  its  mere  object,  if  the  bill  is  for  discovery  only,  or  if 
it  is  for  a  general  discovery  of  all  writings  in  the  possession 
of  the  defendant,  (Nels.  78;  1  Vern.  180;  id.  247;  2  P. 
Wms.  641 ;  3  Atk.  132  ;  1  Yes.  345 ;)  whatsoever  they  may 
be,  it  is  to  be  supposed  that  the  plaintiff  hlEith  no  particular 
knowledge  of  them,  but  yet  that  some  writings  of  some  kind 
in  which  he  is  interested  and  relative  to  the  property  he  seeks 
to  recover,  do  exist,  and  are  in  the  possession  of  the  defend* 
ant,  (Free,  in  Chan.  536,)  in  these  cases  the  allegation  of  the 
loss  of  the  papers,  or  that  they  are  in  the  possession  of  the 
defendant,  need  not  be  on  oath.    Until  some  decisions  in 
England  within  ten  years  past,  (2  Brown's  Chan.  Rep.  280 ; 
Vol.  I.  64 
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Id.  319 }  4  Brown's  Chan.  Rep.  480;)  it  has  always  been 
held,  as  it  is  expressed  in  the  books,  thai  "a  demurrer  beings 
bad  in  part,  must  be  orerruled,"  for  it  is  not  like  a  plea^ 
which  may  be  allowed  in  pari^  but  a  demurrer  Toid  in  parC, 
is  void  in  toto^  and  cannot  be  separated."  (t  Atk.  450.  2 
Atk.  389.)  "  A  general  demurrer  to  the  whole  bill,  if  there 
IS  any  part  of  the  bill  to  which  the  defendant  ought  to  put 
in  an  answer,  the  demurrer  being  entire,  must  be  overruled ;" 

(1  Ves.  248 ;)  a  demurrer,  if  defective  in  part,  is  bad 
[*424]    for  the  whok,  *for  it  cannot  be  split.    Although  the 

decisions  of  the  English  courts  are  deservedly  of 
great  authority,  yet  the  reasons  in  the  cases  alluded  to,  the 
supposed  hardship  on  a  defendant,  if  he  cannot  avoid  the 
expense  of  taking  a  copy  of  a  long  bill,  if  there  chances 
to  be  a  right  to  a  discovery  ;  thereby  making  the  only  ques- 
tion to  be,  whether  the  plaintiff  should  be  put  to  the  expense 
of  a  new  bill,  or  the  defendant  of  a  new  demurrer,  are  not 
convincing ;  for  if  the  defendant,  instead  of  a  genercU  de- 
murrer to  the  whole  bill,  will  demur  particularly  to  each 
separate  or  distinct  part  or  matter,  to  which  he  may  suppose, 
"  he  ought  not  to  put  in  an  answer,"  the  demurrer  may  be 
overruled  as  to  some  parts  or  matters,  and  allowed  as  to 
others,  and  the  defendant,  among  other  costs,  may  be  de- 
creed the  expense  of  so  much  of  the  copy  of  the  bill  to 
which  the  demurrer  was  allowed,  so  that  there  will  not,  in 
that  respect  be  any  hardship  on  him.  It  may  be  also  stated, 
that  other  means,  within  the  powers  of  the  court,  to  correct 
the  mischief,  if  it  prevails,  of  filing  bills  of  an  undue  length, 
containing  matters  which  the  defendant  ought  not  to  answer, 
may  easily  be  devised,  preferable  to  merely  turning  the  plain- 
tiff round,  and  subjecting  him  to  the  delay  and  expense  of  a 
new  bill.  My  conclusion,  therefore,  is,  that  there  does  not 
appear  sufiicient  reason  to  change  an  established  and  ap- 
proved practice,  and  consequently,  if  there  are  any  matters 
in  the  bill  to  which  the  defendants  ought  to  have  put  in  an 
answer,  the  demurrer  being  general,  and  to  the  whole  bill, 
it  must  be  overruled  in  the  whole.  This  leads  to  an  exa- 
mination of  the  several  causes -of  demurrer. 
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First;  The  defendants  object  to  the  proof  as  arising  from 
the  affidavit  of  the  complainant,  Boon.  J.  That  there  is 
only  the  oath  of  one,  whereas  there  ought  to  be  an  oath  by 
each  of  the  complainants.  2.  That  the  oath  ought  not  only 
to  state  the  destruction  of  the  supposed  writings,  but  also 
that  the  deponents  have  them  not  in  their  wjon  possession ; 
and,  3.  That  the  deponent  doth  not  swear  from  his  own 
knowledge,  but  from  the  information  of  others. 
Here  I  state  that  the  proof  of  the  *allegation  of  the  [•425j 
loss  of  the  writing,  is  restricted  to  the  oath  of  the 
party^  in  exclusion  of  the  oath  of  a  stranger,  and,  there- 
fore, if  the  circumstances  of  the  case  are  such,  as  that  it  is 
to  be  presumed  the  party  cannot  know  the  facts  from  his 
own  knowledge,  he  must  then,  from  necessity,  be  admitted 
to  testify  from  credible  information,  or,  in  other  words,  from 
the  hearsay  of  others.  Whenever  the  law  admits  hearsay 
testimony,  the  fact  is  thereby  as  competently  proved  and 
established,  as  if  the  person  giving  testimony  was  to  testify 
from  his  own  knowledge.  And  whenever  a  person  swears 
from  the  credible  information  of  others,  it  not  only  implies 
that  he  hath  inquired  to  an  extent,  and  in  a  manner  to  pro- 
duce a  r^jUional  belief,  that  the  fact  is  as  he  testifies  it  to  be, 
but  it  also  excludes  the  supposition,  that  he  hath  any  reason 
even  to  suspect  it  to  be  otherwise.  A  distinction  is  to  be 
taken  between  the  cases  where  the  writing  is  so  lost  only, 
as  that  it  cannot  for  the  present,  be  found,  and  is  supposed 
still  to. exist,  and  the  cases  where  the  writing  is  wholly  des- 
troyed, and  therefore  supposed  not  to  exist.  Though  in 
some  of  the  former  cases,  it  may  be  proper,  in  order  to  guard 
against  evasion,  to  require  the  party  to  swear,  also,  that  he 
hath  not  himself  the  writing  in  his  possession,  yet  in  the 
latter  cases,  it  would  be  altogether  a  useless  accumulation  of 
proof;  for  it  would  be  to  require  proof  of  another  proposi- 
tion  of  fact,  which  follows  as  a  necessary  logical  conse- 
quence  from  one  already  proved.  Assuming  it,  therefore, 
and  which  I  think  cannot  be  questioned,  that  the  present 
case  is  one  of  those  in  which  proof,  from  the  information  or 
hearsay  erf  others,  is  to  be  received,  (ben  the  foct  of  the  de- 
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struction  of  the  supposed  conveyances  from  the  original 
patentees  to  Sir  William  Johnson,  is  duly  and  competently 
proven ;  and,  consequently,  the  affidavit  of  the  complainant, 
Boon,  alone  is  sufficient,  so  that  the  first  cause  of  demurrer 
fails. 
Second.  It  must  be  admitted,  that  there  cannot  be  a  more 
sound  or  salutary  principle  than  the  one  on  which 
[*426]  *lhe  second  cause  of  demurrer  proceeds,  that  a  court 
of  equity  should  always  withhold  its  aid  and  counte- 
nance from  a  suitor,  whose  conduct  appears  in  any  part  such 
as  a  conscience  rightly  informed  cannot  approve  :(a)  but  this 
principle  is  not  applicable  to  the  present  case.  The  suppos- 
ed illegality  of  the  agreement  between  the  original  patentees 
and  Sir  William  Johnson,  consists  in  its  being  in  contraven- 
tion of  the  instruction  from  the  king  to  the  governor,  restrain- 
ing the  patents  for  lands  to  a  quantity  not  exceeding  1000 
acres  to  each  patentee.  The  futility  of  this  regulation  was 
soon  discerned,  and  the  instruction  was  for  near  half  a  cen- 
tury before  the  patent  mentioned  in  the  bill  issued,  consider- 
ed altogether  as  a  dectd  lett»,  and  the  compliance  with  it  a 
mere  matter  of  form  ;  but  even  conceding  that  the  legality 
of  an  agreement,  similar  to  the  one  supposed  to  have  taken 
place  between  the  patentees  and  Sir  William  Johnson,  might 
be  made  a  question  ;  yet  that  could  only  be  the  case  where 
the  agreement  was  before  the  Indian  purchase ;  because,  im- 
mediately on  the  purchase,  the  king  in  whose  name  these 
purchases  were  always  made,  became  a  trustee  for  the  per- 
sons to  whose  use  they  were  made  ;  and  the  trust,  possibly 
on  artificiaUy  legal  principles,  might  have  been  limited  to  a 
quantity  not  exceeding  the  rate  of  1000  acres  to  each  person. 
The  several  cestui  que  trusts^  however,  had  an  equtitAle  in- 
terest in  their  respective  shares,  which  they  could  legally  as- 
sign, and  agree  to  vest  the  title  at  law  in  the  assignees,  on 

(a)  He  who  seeks  eqoity  must  do  equity,  I  Story's  £q.  Jar.  59»  (<) ;  Com. 
Dig.  Chan.  3,  F.  3  ;  McDonald  v.  NeiUon,  2  Cowp.  139 ;  for  the  court  will 
sever  assist  a  wrong-doer  in  effectuating  his  wrongful  and  illegal  purpose.  1 
Story's  Eq.  Jar  ut  tup,  1  Fonbl.  Eq  B.  1,  oh.  1,  §  3,  n.  (p).  Id.  B.  1,  ch. 
2,  §  13.    Mamm  v.  Gardmer,  4  Bit>.  Ch.  C.  435. 
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the  issuing  of  the  patent ;  and  as  it  does  not  appear  when  the 
agreement,  in  the  present  instance,  was  made,  whether  before 
or  after  the  Indian  purchase,  the  illegality  of  it  cannot  come 
under  consideration  on  the  defendant's  demurrer*  It  was  a 
matter  of  which  they  could  avail  themselves  by  flea  only, 
with  the  requisite  averments  supplying  the  uncertainty  of 
the  bill,  as  to  the  time  when  the  agreement  was  made. 

Third.  The  answer  which  has  been  given  to  the  third 
cause  of  demurrer  is,  that  it  was  not  requisite  for  the  defen- 
dants, in  answering  the  bill,  to  declare,  either  that 
•there  was  an  adverse  possession,  or  if  there  was,  ['427] 
that  the  defendants  knew  it ;  but  that  it  would  have 
been  sufficient  if  they  had  simply  admitted,  that  their  ven- 
dors were  not,  at  the  time  of  the  purchase  by  them,  the 
tenants  in  possession ;  because,  whether  the  possession  was 
vacarU^  or  whether  it  was  adversely  held  by  others,  and  if 
the  latter,  whether  the  defendants  knew  it,  whichever  might 
have  been  the  fact,  was  wholly  immaterial.  This  answer, 
it  must  be  owned,  is  far  from  being  unsatisfactory  ;  at  the 
same  time,  the  principle  that  a  man  is  not  held  to  accuse 
himself  is  so  estimable,  that  we  cannot  be  too  cautious  in 
admitting  distinctions  or  qualifications  of  it ;  and,  therefore, 
(especially  as  the  discovery  sought  for  in  this  instance,  is  of 
a  fact  altogether  useless  in  the  complainant's  case,)  I  should 
have  supposed  it  more  safe,  if  a  particular  demurrer  had 
been  put  in  to  that  part  of  the  bill,  to  have  allowed  it,  and 
have  ordered  the  allegation  and  interrogatory,  which  the 
demurrer  supposes  to  be  exceptionable,  to  be  struck  out  of 
the  bill.(a) 

(a)  *<  It  is  a  gfeneral  rale,  that  no  one  is  boand  to  answer,  so  ae  to  subject 
himself  to  ponishment,  in  whaterer  manner  that  punishment  may  arise,  or 
whatever  may  be  the  nature  of  that  punishment  If,  therefore,  a  bill  requires 
an  answer,  which  may  subject  the  defendant  to  any  pains  or  penalties,  he  may 
demur  to  so  much  of  the  bill.  As,  if  a  bill  chains  any  things,  which,  if  con- 
fessed by  the  answer,  would  subject  the  defendant  to  any  criminal  prosecu- 
tion, or  to  any  particular  penalties,  as  an  usurious  contract,  maintenance, 
champerty,  simony.  And  in  such  cases  if  the  defendant  is  not  obiij^ed  to  an- 
swer the  facts,  he  need  not  answer  the  circumstances,  though  they  have  not 
such  an  immediate  tendency  to  criminate."    Mitf.  Eq.  PI.  by  Jeremy,  194, 
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I  shall  consider  the  three  last  causes  of  demurrer  to- 
gether; for  I  am  inclined  to  think  that  they  might  all 
have  been  shown  under  the  last  general  cause  of  demur- 
rer; they  being  essentially  the  same,  amounting  to  a 
denial  that  the  court  ought  to  grant  a  relief,  supposing  all 
the  allegations  in  the  bill  to  be  confessed,  which  is  only 
saying,  in  other  words,  that  there  is  a  want  of  equity.  It 
is  ordinarily  premature,  wholly  to  dismiss  a  bill  on  a  de- 
murrer for  this  general  cause,  unless  the  complainant's  case 
is,  from  his  own  showing,  radically  such,  that  no  discovery 
or  proof  can  possibly  make  it  a  proper  subject  of  equitable 
jurisdiction.  Such  was  the  late  case  of  Munro  and  others 
V.  Allaire,  (February,  1796,)  decided  in  this  court,  where 
the  complainant  came  to  have  a  purchase  of  lands  perfected 
and  confirmed  to  him,  the  supposed  sale  being  made  by  trus- 
tees under  a  will ;  and  he  being  one  of  the  trustees,  did  not 
allege  himself  also  a  cestui  que  trust,  or  one  of  the  legatees 
to  whom  the  money  arising  from  the  sale  was  to  be  paid, 

and  that  he,  although  a  trustee,  was  obliged  to  pur- 
[*428]    chase  *in  order  to  avoid  the  loss  to  himself,  as  a 

cestui  que  trust,  by  a  sale  at  a  less  price ;  for  it  is 
to  be  remarked,  that  a  defendant  doth  not  forego,  or  waive  a 
single  advantage  as  to  the  merits,  or  the  point  whetlier  the 
complainant  has  equity,  by  not  demurring.  He  may  equally 
insist  on  the  same  matters,  by  way  of  answer,  which  he 
might  have  done  by  demurrer  ;  and  if  he  should  even  ad- 

195.  In  Mclntyre  ▼.  ManciuB,  16  Johns.  R.  592,  597,  Spencer,  Ch.  J.  lays 
it  down  as  a  fundamental  rule,  that  the  court  of  chancery  **  will  not  compel 
a  defendant  to  discover,  that  which  if  he  answers  in  the  affirmative  will  sub- 
ject him  to  punishment,  or  render  him  infamous,  or  expose  him  to  a  penalty 
or  forfeiture."  Attorney  General  v.  Vincent,  Bunb.  192.  JPotie  v.  Aetee,  1 
Eq.  Ah.  77.  Sir  R.  Pirebrae^  case,  2  Salk.  550.  "  And  if  tiie  bill  reqniro 
him  to  answer  to  facts  of  this  descriptioni  he  may  demur  to  it  snocessfnUy." 
See  Story's  £q.  PI.  3d  ed.  §  575-^99  ;  for  the  fuUest  oonsldezaUon  of  thb  rule 
and  citation  of  the  cases.  See  also,  §  521,  526.  Cooper's  Eq.  Fl.  204,  206, 
207.  Beames*  Eq.  PI.  258-271.  2  Story  on  Eq.  Jur.  (  1494.  Chauncey  ▼. 
Tahourden,  2  Atk.  393.  March  ▼.  Davimm,  9  Paig;e,  580.  Claridge  t.  Hoart, 
14  Ves.  59.     Wallie  v.  Duke  of  Portland,  3  Ves.  494. 
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mit  them  in  the  answer,  he  may  still  avail  himself  of  them 
in  argument,  on  the  final  hearing  of  the  cause.(a) 

(«)  "  A  bill  of  diicoTery,  properly  to  called,  never  praye  any  relief.  If  a 
bill,  therefore,  which  is  maintaijiable  in  equity  solely  am  a  bill  for  discovery, 
shoald  contain  a  prayer  for  relief  also,  it  will,  in  England,  (although  not  in 
America,)  be  open  to  a  demurrer  to  the  whole  bill ;  and  the  party  will  not  be 
allowed  to  maintain  his  bill ;  for  the  discovery  only  ;  for  he  is  bound  to  shape 
his  bill,  according  to  what  he  has  a  right  to  pray.  Price  v.  Jame$t  2 
Bro.  Ch.  R.  319.  CoUU  v.  Swayne,  4  Bro.  Ch.  R.  480.  Loker  v.  Rolle,  3 
Yes.  4,  7.  Hodgkin  v.  Longden,  8  Yes.  3.  Gordon  v.  Shnpkinson,  11 
Yes.  509.  Muekle8ion  v.  Brown,  6  Yes.  3.  Todd  v.  Gee,  17  Yes.  373.  Bar- 
kers. Dacie,  6  Yes.  686.  Mitf.  Eq.  Pi.  by  Jeremy,  183,184.  PitU  v.  Short, 
17  Yes.  213.  Joneo  v.  Jone$,  3  Meriv.  161, 170.  WiUiama  v.  Steward,  3 
Meriv.  R.  508 ;  Cooper  Eq.  PI.  58,  188.  Deare  v.  Attorney  General,  lY,Sb 
CoU.  305,  206.  Albreteht  v.  Suwman,  2  Y.  &  Beam.  328.  Morris  v.  Mor- 
gan,  10  Sim.  R.  341.  The  rule  formerly  adopted  in  England  was  different. 
It  was«  that  if  the  bill  was  for  discovery  and  relief,  and  it  was  good  for  dis. 
covery  only,  a  general  demurrer  [to  the  whole  bill  was  bad  ;  for  though  the 
party  was  not  entitled  to  relief,  he  was  not  to  be  prejudiced  for  having  asked 
too  much.  BraTidon  v.  Sands,  2  Yes.  jr.  514»  Sutton  v.  Scarborough,  9  Yes. 
75.   Attorney  General  v.  Brown,  I  Swanst  294 ;  Mitf.  Eq.  PI.  by  Jeremy,  183,  | 

184.     In  New  York,  the  old  English  rale  is   adhered  to  ;  and,  indeed,  it  has  | 

much  to  commend  it.  See  Le  Roy  v.  Servis,  1  Cain.  Cas.  in  Err.  1 ;  S.  C. 
2  Cain.  Cas.  in  Err.  175.  Kimberley  v.  Sells,  4  Johns.  Ch.  R.  467.  Livings- 
ton V.  Livingston,  4  John.  Ch.  R.  296.  Higginbotham  v.  Burnet,  5  John  Ch. 
R.  184.  The  proper  course  is  held,  in  New  York,  to  be  to  demurr  to  the 
mlief,  and  to  answer  to  the  discovery.  Higginbotham  v.  Burnet,  5  John.  Ch. 
R.  184.  The  same  doctrine  was  affirmed  in  the  supreme  court  of  the  United 
States,  in  Livingston  v.  Story,  9  Peters'  R.  632,  658,  where  Mr.  Justice 
Thompson,  in  delivering  the  opinion  of  the  court,  said ;  '  And  if  any  part  of 
the  bill  is  good,  and  entitles  the  complainant  either  to  relief  or  discovery,  a 
demurrer  to  the  whole  bill  cannot  be  sustained.  It  is  an  established  and 
universal  rule  of  pleading  in  chancery,  that  a  defendant  may  meet  a  com- 
plainant's bill  by  several  modes  of  defence.  He  may  demur,  answer,  and 
plead  to  different  parts  of  a  bill.  So  that  if  a  bill  for  discovery  and  relief  con- 
tains propA*  matter  for  the  one,  and  not  for  the  other,  the  defendant  should 
answer  the  proper,  and  demur  to  the  improper  matter.  But  if  he  demurs  to 
the  whole  bill,  the  demurrer  must  be  overruled.' "  Story  on  Eq.  PI.  3d  ed.  ( 
312  and  note  (1.)  See  also  id.  ^  306,  441,  546.  The  defendant  may,  how- 
ever, if  he  chooses,  demur  to  the  relief  only,  and  answer  as  to  the  discovery 
sought.  Hodgkin  v.  Longden,  8  Yes.  3  ;  Cooper,  Eq.  PI.  117.  Whitchurch 
V.  Golding,  2  P.  Will.  541  ;  S.  C.  1  Eq.  Abridg.  14.  Todd  v.  Gee,  17  Yes. 
273.  JVorM  v.  Strafford,  3  P.  Will.  148.  "  Where  a  bill  is  for  discovery  and 
relief,  a  demurrer  to  the  relief  only,  if  sustained,  generally  defeats  the  dis- 
covery also;  for  in  such  a  case,  the   discovery  is  incidental  to  the  relief 
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My  opinion,  thereforei  is,  that  the  bill  ought  to  have  been 
retained,  and  that  the  court  of  chancery  should  have  re- 
served itself  on  the  question,  whether  the  complainants 
were  entitled  to  any,  or  what  relief,  until  all  the  proofr,  arising 
from  the  answers  of  the  defendants,  or  otherwise,  had  come 
in  ;  and  consequently,  that  the  several  decrees  allowing  the 
respective  demurrers  of  the  respondents,  and  dismissing  the 
appellant's  bill,  ought  to  be  reversed.  The  respondents 
have  not  only  put  in  separate  demurrers,  but  they  have  also 
proceeded  separately  to  decrees.  How  far,  or  by  what 
means,  a  court  of  chancery  ought  to  restrain,  and  regulate  the 
right  of  defendants  to  sever  in  their  defence,  so  as  to  pre- 
vent them  from  availing  themselves  of  it,  solely  to  vex  the 
complainant,  are  matters  on  which  I  forbear  to  give  any 
opinion  here,  because  it  is  unnecessary.  We  can  only  de- 
clare and  establish  what  shall  be  the  consequences  of  an 
unnecessary  severanccj  if  there  should  afterwards  be  an  ap- 
peal, and  a  judgment  of  reversal  for  the  complainant.  This 
may,  in  some  measure,  prevent  the  abuse  alluded  to.  My 
opinion,  therefore,  is,  that  each  respective  respondent,  on  the 

Price  y.  Jumes,  9  Bro.  Cb.  R.  319.  SmtUm  t.  Sctarhorought  9  Ves.  71,  75. 
But  then  cannot  be  a  demaner  to  the  dieoOTery  only,  and  not  to  the  relief; 
for  that  would  be  to  demur,  not  to  the  thing  required,  (the  relief,)  but  to  the 
means  by  which  it  was  to  be  obtained.  Morgan  ▼.  Harris,  2  Bro.  Ch.  R.  123. 
Waring  v.  Maekreth,  Forrest,  R.  129 ;  Cooper,  £q.  PI.  117  ;  MitC  Eq.  Fl.  by 
Jeremy,  110,  183-185.  Deare  ▼.  Attormy  General,  1  Y.  dt  CoU.  197,  205, 
206.  Where  the  discovery  sought  is  not  a  mere  incident  to  the  relief  prayed, 
if  the  demurrer  be  to  the  latter  only,  it  would  seem  doubtful,  whether  the 
demurrer  would  not  be  bad.  See  Hare  on  Discov.  §  3,  p.  6-8  ;  Mitf.  £q. 
PI.  by  Jeremy,  110,  183,  and  notes.  Angell  t.  Angell,  1  Sim.  83,  93.  In 
order  to  prevent  the  operation  of  the  rule,  that  a  demurrer  to  the  relief, 
if  good,  is  a  bar  to  any  discovery,  it  was  formerly  a  practice  to  ffle  a  bill  at 
first  for  discoyery  only,  and  then,  after  the  disoorery  obtained,  by  amending 
the  bill,  to  try  the  title  to  relief.  But  this  practice  is  now  discountenanced, 
except  in  cases  where  it  is  clear,  that  the  proper  relief  is  to  be  had  in  equity ; 
and  then  an  amendment  will  be  allowed.  See  Mitf.  Eq.  PI.  by  Jeremy,  178, 
note  (r)  ;  Hare  on  Discor.  22-24  BuUerworih  t.  Batiey,  15  Ves.  363. 
Whittoorth  ▼.  Davie,  1  Ves.  Sl  Beam.  23.  Loueada  y.  Templer,  2  Russ. 
564,  565.  Severn  ▼.  FUicher,  5  Sim.  457.  Frietae  ▼.  Don  Santos,  IY.Sl 
Jerv.  577.  Jackson  v.  Strong,  13  Price,  494.  Story  on  Eq.  PI.  3d  ed.  ^  312, 
and  oote  (2). 
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present  appeal,  be  decreed  to  pay  to  the  appellants  for  their 
costs  on  the  appeal,  a  sum  to  the  same  amomit  which  would 
have  been  decreed  to  be  paid  by  them  all  jointly,  if  they 
had  joined  in  demurrer  in  the  court  below. 

14lh  March,  1798 : — ^The  majority  of  the  court,  concurring 
in  this  opinion,  it  was  thereupon  ordered,  ad- 
judged and  DECREED,  *that  the  seyeral  decrees  of  [*429] 
the  court  of  chancery,  allowing  the  separate  de- 
murrers of  the  respondents  respectively  to  the  bill  of  com- 
plaint of  the  appellants  against  the  respondents,  and  the 
other  defendants  in  the  bill  named,  and  directing  the  said 
bill,  as  it  respected  each  of  the  respondents,  to  be  dismissed, 
be  reversed  ;  and  further,  that  the  respondents  severally  pay 
to  the  appellants,  the  sum  of  thirty  dollars,  for  their  costs  on 
this  appeal,  in  respect  to  each  respective  decree  so  reversed, 
and  that  the  cause  be  remitted  to  the  court  of  chancery,  and 
that  such  further  proceedings  there  be  had  thereupon,  as 
well  for  the  execution  of  this  judgment,  order  and  decree,  as 
otherwise,  as  shall  be  agreeable  to  equity  and  justice. 

Judgment  of  reversal.(a) 


William  Laight,  John  Jacob  Astor,  and  Petek 
Smith,  Appellants,  against  John  Morgan,  (who  was 
impleaded  with  Jonathan  Danforth,  and  thirty-three 
.others,)  Respondent. 

Where  a  bill  seeks  to  perpetuate  the  testimony  of  aged  and  infirm  witneses  ; 
or  where  a  bill  seeks  to  have  a  title  established,  and  the  possession  quieted, 
an  affidavit  of  the  facts,  on  which  such  application  is  founded,  is  neces- 
sary. 

Where  a  bill  seeks  a  discovery  as  to  title  deeds  lost  or  defaced,  which  dom 
not  require  an  affidavit ;  and  also  to  perpetuate  the  testimony  of  witne»es, 
a  general  demuner  to  the  whole  bill,  for  want  of  an  affidavit,  is  bad. 

Where  a  bill  is  filed  for  discovery,  and  also  for  relief,  the  bill  being  good  for 
the  one  object,  without  afiidavit,  though  not  for  the  other,  it  will  be  re- 
tained as  for  the  sound  part,  and  the  defendant  ought  to  antwer  to  the 
part  which  is  good,  and  demur,  if  he  think  proper,  to  the  other. 

■  '"H 

{(i)  This  report  is  taken  (torn  a  manuscript  of  Mr.  Justice  Ben$on. 
Vol.  I.  65 
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The  appellants  filed  their  bill  of  complaint  in  the  court  of 
chancery,  against  the  respondent,  and  the  other  parties,  stat- 
ing, among  other  things,  that  on  the  26th  of  March,  1768, 
George  111.  by  letters  patent,  granted  unto  Michael  Byrn, 
and  seventeen  others,  in  fee,  a  tract  of  land  in  the  then  coun- 
ty of  Albany,  containing  18,000  acres ;  that  on  the  8th  of 
May,  1770,  the  same  king  granted  in  fee  unto  the  late  Sir  Wil- 
liam Johnson,  deceased,  and  twenty-five  other  persons,  an- 
other  tract  of  land  in  the  same  county,  containing 
[*430]    25,000  acres  ]  that  all  the  patent  fees  and  "other  ex- 
penses attending  the  issuing  of  the  letters  patent,  for 
the  said  tracts,  were  paid  solely  by  the  said  Sir  William  John- 
son ;  that  the  names  of  the  other  patentees  were  inserted 
therein  for  his  benefit,  and  with  the  express  intention,  on 
their  parts,  of  releasing  to  him  their  several  proportions  of 
the  said  several  tracts ;  that  the  said  patentees  did  according- 
ly, in  the  year  1770,  convey,  by  sufficient  deeds  unto  the 
said  Sir  William  Johnson,  in  fee,  their  interest  in  the  several 
tracts  aforesaid  ;  that  Sir  William  Johnson  caused  the  same 
to  be  surveyed  as  his  own  property,  and  at  his  own  expense. 
The  appellants  then  deduced,  in  their  bill,  a  regular  title 
to  themselves,  to  the  snid  two  tracts  of  land,  from  the  execu- 
tors of  Sir  William  Johnson,  who  had  power  to  sell  the  same. 
The  bill  then  stated,  that  during  the  American  war,  the  deeds 
executed  by  the  said  patentees,  together  with  other  papers  of 
Sir  William  Johnson,  wete  for  greater  safety,  put  into  en 
iron  chest,  and  buried  in  the  earth,  whereby  the  said  deeds 
were  so  mouldered  and  spoiled,  as  to  have  become  entirely 
illegible,  and  incapable  of  proof  in  the  usual  way ;  that  after 
it  became  known  that  the  deeds  were  thus  injured,  several 
persons  who  originally  settled  on  part  of  the  said  lands  un- 
der Sir  William  Johnson,  and  particularly  the  defendants, 
availing  themselves  thereof,  now  hold  the  same  against  the 
appellants,  either  without  any  title  at  all,  or  by  title  derived 
from  the  said  patentees,  after  they  had  released  to  Sir  Wil- 
liam Johnson ;  that  they  had  commenced  two  actions  of 
ejectment  in  the  supreme  court  against  two  of  the  defendants 
to  their  bill,  to  recover  such  part  of  the  premises  as  is  in 
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their  possession,  which  actions  were  at  issue ;  that  many  of 
the  witnesses  who  could  prove  these  matters,  lived  out  of 
Che  state,  and  were  old,  infirm,  and  not  likely  to  live  long ; 
tliat  other  material  witnesses  who  lived  within  the  state, 
were  likewise  very  aged,  infirm,  unable  to  travel,  and  not 
likely  to  live  long. 

The  appellants  then  prayed  that  John  Morgan,  and  the 
other  defendants  to  their  bill,  might  be  decreed  to 
deliver  ♦to  them  the  quiet  possession  of  such  part  [MSI] 
of  the  said  lands  as  were  occupied  by  them,  and  that 
they  might  have  their  witnesses  examined,  touching  the  exe- 
cution of  the  deeds  aforesaid,  and  touching  their  loss,  spoil- 
ing or  destruction,  in  order  to  perpetuate  their  testimony,  and 
that  they  might  be  otherwise  relieved,  as  the  nature  of  their 
ease  might  require. 

To  this  bill,  John  Morgan,  and  each  of  the  other  defen- 
dants, demurred  separately;  and  each  assigned  the  same 
causes  of  demurrer,  which  were  as  follows : 

1.  Because  there  is  no  afiidavit  that  the  complainants  bad 
not  in  their  power  the  deeds  whereof  they  seek  a  discovery. 

2.  Because  no  affidavit  is  annexed  to  the  bill  of  the  age  of 
the  witnesses  whose  testimony  is  wanted. 

3.  Because  the  bill  prays  to  perpetuate  testimony,  and  for 
general  relief,  both  of  which  cannot  be  joined  in  one  bill. 

4.  Because  it  appears  that  the  parties  executmg  the  re- 
leases to  Sir  William  Johnson,  were  at  the  time  out  of  pos- 
session, and  that  the  same  are  therefore  void. 

5.  Because  the  bill  charges  the  defendants  with  holding 
under  persons  having  a  pretended  title,  which  discovery 
would  subject  them  to  a  grievous  penalty. 

6.  Because  the  scope  of  the  bill  is  to  discover  the  defen- 
dants' title,  and  to  quiet  the  complainants  in  their  possession, 
before  the  latter  have  established  their  title  by  a  trial  at  law. 

7.  BecQUse  the  complainants  claim  title  under  sundry  con- 
veyances mentioned  in  their  bill,  which  is  a  matter  merely 
triable  at  law,  and  which  may  be  established  by  the  actions 
of  ejectment  which  they  have  brought. 

The  Chancellor  allowed  the  demurrer,  and  ordered,  adt 
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judged  and  decreed,  that  the  said  bill,  as  to  the  lespondent, 
John  Morgan,  should  be  dismissed,  with  costs  to  be  ^taxed* 
Similar  decrees  were  also  separately  made  as  to  each  of  the 
other  thirty-four  defendants ;  from  this  decree,  the  complain- 
ants appealed  to  this  court. 
[•432]  *Burrf  for  the  appellants,  cited  Mitford's  Plead- 
ings,  62,  63,  113.  Mosely,  192.  Free,  in  Chan. 
636.  3  P.  Wms.  77.  1  P.  Wms.  117.  4  Bro.  C.  C.  299. 
2  Eq.  Cas.  Ab.  13,  269,  280.  1  Tesey,  248,  249.  1  Vern- 
49.  1  Atk.  130.  2  Bro.  C.  C.  281,  319.  3  P.  Wms.  160* 
2  Atk.  157. 

SpeticeTf  for  the  respondents,  cited  1  Yern^  ISO,  247.  1 
Chan.  Ca.  11.  2  P.  Wms.  641.  3  Atk.  77,  117.  2  Vent 
366.  3  Atk.  439.  Hind.  24, 36.  1  Tern.  308, 441.  1  Atk. 
671.  2  Atk.  391,  484.  Prec.  in  Chan.  631.  4  Bro.  C.  C, 
480.    Hind.  149. 

Kent,  J.  The  bill  of  complaint  in  this  cause  appears  to 
have  had  three  objects,  viz. 

1.  To  obtain  a  discovery  of  facts  from  the  defendants ; 

2.  To  perpetuate  testimony ; 

3.  To  obtain  specific  relief. 

Upon  the  demurrer  to  the  whole  bill  there  were  seven 
causes  of  demurrer  assigned. 

The  three  last  causes  were  assigned  in  the  same  words,  in 
the  similar  case  of  Le  Roy  and  others  v.  Veeder  and  otfiers^ 
{ante  p.  417,)  decided  at  the  last  session  of  this  court ;  and 
by  that  decision,  they  are  to  be  deemed  as  having  been  over- 
ruled. The  fourth  cause  of  demurrer  was  abandoned  by  the 
counsel  for  the  respondents,  upon  the  argument  as  untenable. 
If  the  third  cause  be  not  equally  so,  it  is,  perhaps,  not  mate* 
rial  in  the  present  case,  since,  as  I  shall  presently  show,  the 
decision  of  this  cause  finally  depends  upon  the  single  point, 
viz.  If  any  part  of  the  bill  requires  an  answer,  is  a  demurrer 
to  the  whole  bill  good? 

1  confine  myself,  therefore,  fo  the  consideration  of  these  two 
questions,  as  arising  out  of  the  two  first  causes  of  demurrer. 

1.  To  what  objects,  if  any,  in  the  bill,  was  an  affidavit 
requisite  ? 
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2.  If  not  for  every  object,  is  a  demurrer  to  the  whole  bill, 
for  the  w«nt  of  such  aflidavit,  maintainable? 

Ist.  The  bill  alleges  the  loss  of  papers  material  to  the 
complainants'  title,  and  seeks  a  discovery  concern- 
ing *them  for  the  defendants  This  is  a  matter  with-  [*433] 
in  the  ordinary  and  proper  jurisdiction  of  a  court 
of  equity,  and  so  £gtr  it  is  conceded,  that  the  bill  did  not 
lequircf  an  affidavit.  The  bill  further  seeks  for  the  ex- 
amination de  bene  esse^  of  witnesses  who  are  alleged  to 
be  aged  or  infirm,  or  resident  abroad ;  and  for  this  purpose 
I  conceive  that  an  affidavit  was  requisite,  by  practice  of 
the  court,  (1  P.  Wms.  117  ;  3  R  Wms.  77,)  stating  gene- 
rally  the  age,  infirmity,  and  place  of  residence  of  the  wit- 
nesses ;  and  as  no  affidavit  of  this  kind  was  put  in,  during 
any  stage  of  the  cause,  a  demurrer  to  that  part  of  the  bill 
might  have  been  good.(a)  The  bill  finally  [prays  to  have 
the  title  of  the  complainants  to  two  tracts  of  land  established, 
and  quiet  possession  given  them.  This  is  a  matter  properly 
of  legal  jurisdiction,  and  lelievable  by  the  courts  of  common 

(a)  In  framing  a  bill  for  the  examination  of  witnesses  de  bene  esse  «.eare 
Aeald  be  taken  to  aWege  all  the  material  facts,  upon  which  the  right  to  main- 
tain the  bill  depends,  whether  it  is  dependant  upon  the  age,  or  the  infirmity,  of 
the  witness,  or  upon  his  being  about  to  depart  from  the  country,  or  upon  his 
being  a  single  witness.  And  there  should  also  be  an  affidavit  annexed  to 
the  bill  of  the  circumstances,  by  Which  the  evidence,  intended  to  be  perpetuated, 
is  in  danger  of  being  lost,  as  by  death,  departure  from  the  country,  or  other- 
wise. Cooper,  Eq.  PI.  57  ;  Mitf.  Eq.  PI.  by  Jeremy,  52 ;  Angell  y.  Angell,  1 
Sim.  &L  Stn.  83,  93 ;  Phillips  r.  Carew,  1  P.  Will.  117.  The  reason  as- 
signed isy  that  it  has  a  tendency  to  change  the  jurisdiction  of  the  subject 
matter  from  a  court  of  law  to  a  court  of  equity.  Cooper,  £q.  PI  57  ;  Mitf. 
Eq.  PI.  by  Jeremy,  52.  This  reason  is  perhaps  not  quite  satisfactory  ;  because 
the  aim  of  the  bill  is  in  no  sort  to  change  the  forum,  in  which  the  merits  of 
the  case  are  to  be  heard  and  tried ;  bat  merely  to  prevent  the  loss  of  the  tes- 
timony at  tho  trial.  A  better  ground  would  seem  to  be,  that  the  bill  has  a 
tvndency  to  create  delays,  and  may  be  used  as  an  instrument  unduly  to  retard 
the  trial ;  and  therefore  an  affidavit,  that  the  bill  is  well  founded,  is  required. 
See  Angell  v.  Angell,  1  Sim.  &  Stu.  83, 92.  The  affidavit  should  be  positive, 
as  to  the  material  facts.  Thus,  for  example,  if  it  relies  upon  the  fact,  that 
the  witness  is  the  only  witness  to  a  material  fact,  it  will  not  be  sufficient,  that 
the  affidavit  states,  that  he  is  so  in  the  belief  of  the  party ;  but  it  mnst  be 
positively  stated,  that  he  is  the  only  witness,  who  knows  the  fact  Rows  r» 
-,  13  Ves.  261."    Story's  Eq.  PI.  3d  ed.  ^  309. 
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law ;  and  for  this  reason,  I  deem  an  affidavit  to  the  truth  of 
the  material  facts  stated  in  the  bill,  to  have  been  requisite. 

It  appears  to  me  to  be  an  established,  as  well  as  a  reasona- 
ble and  fit  rule,  that  whenever  a  bill  seeks  to  transfer  to  chan- 
cery a  question  properly  cognizable  by  the  courts  of  law,  the 
facts  rendering  such  a  change  of  jurisdiction  proper,  must  be 
verified  by  oath,  so  that  a  suitor  shall  not,  upon  mere  sug- 
gestion or  pretext,  break  in  upon,  and  disturb  the  settled 
boundaries  of  the  courts  of  justice. 

As,  therefore,  the  bill,  in  respect  to  one  object,  the  disco- 
very, did  not  require  an  affidavit,  and  in  respect  to  the  other 
two  objects,  to  wit,  the  examination  of  witnesses,  and  the 
relief,  it  did  require  one,  it  leads  me  to  consider, 

2.  The  question,  whether  a  demurrer  to  the  whole  bill,  for 
the  want  of  such  affidavit,  be  good. 

It  is  an  established  and  convenient  rule  of  pleading  in 
chancery,  that  the  defendant  may  meet  a  complainant's  bill 
by  several  modes  of  defence.  He  may  demur  to  one  part, 
answer  to  another,  plead  to  a  third,  and  disclaim  to  a  fourth 
part  of  a  bill.  If,  therefore,  a  bill  seeks  a  discovery  of  a  mat- 
ter which  is  proper,  and  likewise  seeks  a  discovery  of 
{M34]  other  mutter  wh ich  is  not  proper,  as  for  instance,  *mat- 
ter  which  would  charge  the  defendant  with  a  crime, 
the  defendant  must  answer  to  the  proper,  and  may  demur  to 
the  improper  question  put  to  him,  or  he  may  answer  to  the 
proper  questions,  taking  no  notice  of  the  residue.  So  if  a 
bill,  in  the  present  case,  seeks  for  discovery,  and  also  for  re- 
lief, consequent  upon  such  discovery,  the  bill  being  good  for 
the  one  object,  without  affidavit,  and  not  for  the  other,  the 
defendant  ought  to  meet  the  sound  part  of  the  bill  by  an  an- 
swer, and  be  left  to  his  own  option  whether  he  will  demur 
or  not  to  the  other  part.    (3  P.  Wms.  160.    2  Atk.  157.(a) 

I  do  not  find  any  authoritative  rule  declaring,  that  if  a  bill 
be  ba^  in  part  only,  and  good  in  other  parts,  the  whole  bill 
thereby  becomes  vitiated,  and  will  be  dismissed  on  a  general 
demurrer.    The  settled  rule  is  most  assuredly  otherwise,  and 

{fl)  S««  9Upra  p.  426,  note  (a)  to  Le  Roy  v.  Veeder. 
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a  bill  combining  discovery  and  relief,  without  affidavit 
though  liable  to  demurrer  as  to  the  relief  sought,  shall,  never- 
theless, be  retained  and  supported,  for  the  purpose  of  disco- 
very. (1  Vezey,  248.  1  Atk.  460.)  A  different  rule  would 
b6  Very  inconvenient,  and  unnecessarily  grievous.  To  sup- 
port a  demurrer  to  a  whole  bill,  when  part  of  it,  had  such 
part  been  separate  and  distinct,  would  have  required  an  an- 
swer^  is  to  send  a  party  back  to  travel  the  same  ground  over 
again,  with  much  expense  and  loss  of  time,  and  to  no  useful 
purpose.  He  must  file  the  same  bill  anew,  with  the  omission 
only  of  the  exceptionable  prayers,  and  repeat  the  former  pro- 
cess for  bringing  the  defendant  into  court,  who,  when  he  ar- 
rii^es,  will  be  in  no  better  situation  than  he  was  before,  since 
the  same  answer  which  might  have  been  sufficient,  and  the 
same  consequences  which  would  have  been  produced  at  first, 
must  follow  on  the  answer  to  the  second  bill. 

I  am  accordingly  of  opinion,  that  the  demtlrrer,  which 
instead  of  being  confined  to  the  exceptionable  parts  of  the 
bill,  went  to  the  whole  of  it,  ought  to  have  been  overruled, 
and,  consequently,  that  the  decree  of  the  conrt  of  chancery 
allowing  the  demurrer  of  the  respondents,  and  dismissing  the 
bill  of  the  appellants,  must  be  reversed. 

*Thi8  being  the  unanimous  opinion  of  the  court,    [MSS] 
it  was  thereupon  ordered  and  adjudged,  that  the 
decree  of  the  court  of  chancery  be  reversed :  And  it  was 
further  ordered,  that  the  respondent  pay  to  the  appellants 
their  costs  in  pj^oscuting  their  appeal,  to  be  taxed,  <S&c. 

Judgment  of  reversal. (a) 

(«0«  Old  note.  "  Mr.  Chief  Jastiee  Lanring,  though  he  oonearred  in  the 
above  judgment  of  the  court,  on  the  ground  that,  the  defendante  being  friM- 
tee$f  the  court  of  chancery  had  proper  joriediction  in  the  cauie,  and  so  no 
affidavit  was  neeettary  ;  yet  he  was  of  opinion,  that  a  bill  for  dieoorery  and 
relief,  without  an  affidarh  was  a  nullity,  md  that  a  general  demurrer  to  the 
whole  bill  would  be  good. 

**  Though  the  rule  in  England  was  formerly  as  above  decided  by  the  court, 
yet  a  different  rule  seems  to  be  laid  down  by  Lord  Thurlow,  in  1798,  after 
much  considention,  in  the  case  of  Price  v.  James,  2  Bro.  C.  Cr  318,  and 
which  has  been  since  recogniied  and  adhered  to  by  their  courts  of  equity. 

<*  In  the  case  of  Rootham  and  others  v.  Daweon,  3  Anst.  859,  a  bill  wa» 
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(•436]     *Louis  Le  Gubn,  Appellant^  against  Isaac  Gou- 
VERNEUR  and  Peter  Kemble,  Respondents. 

The  judgment  or  decree  of  a  court  poweanng  competeat  jurisdiction  is  not 
only  final  as  to  the  subject  matter  thereby  determined,  but  also  as  to  every 
other  matter  which  the  parties  might  litigate  in  the  cause,  and  which  they 
might  have  had  decided. 

The  only  eaaee  which  form  ezoeptioof  to  thii  general  rale,  are,  the  case  of 
mutual  dealings  between  the  parties,  where  the  defendant  omits  to  set  off 
his  counter-demand,  and  may  still  recover  it  in  a  cross  action ;  and  the 
case  of  an  ejectment  in  which  the  defendant  neglecting  to  bring  forward 
his  title  is  not  precluded  by  the  recovery  against  him,  from  avaiiittg  himself 
of  ii  in  a  new  suit    Per  Kent,  J. 

And  this  rule  is  equally  applicable  to  the  court  of  chancery  as  to  ady  other 
court. 

Thus,  where  a  party  to  a  suit  at  law  has  knowledge  of  a  fraud  or  other  mat- 
ter of  defence,  in  time  to  avail  himself  of  it  at  the  trial  at  law,  and  he 
neglects  to  do  so,  he  bannot  afterwards,  obtain  reliaf  in  a  court  of  aqnity 
against  the  judgment  at  law,  on  the  ground  of  such  fraud  or  matter  of 
defence  that  he  might  have  set  up  at  the  trial,  but  is  forever  concluded  by 
the  judgment. 

This  rule,  however,  does  not  apply  to  cases  where  there  there  are  no  laches 
or  neglect.    Per  RadeUff,  J. 


filed  for  the  discovery  of  the  contents  of  a  lost  bond,  and  prayed  for  payment 
of  what  was  due  upon  it,  and  that  a  new  bond  might  be  executed.  The  de- 
fendant demurred,  for  want  of  an  affidavit ;  and  the  demurrer  was  allowed. 

« In  Loker  v.  RolU,  3  Vesey,  jun.  7,  it  was  decided  that  where  the  com- 
plainant is  entitled  to  a  discovery,  but  goes  on  and  prays  relief  to  which  he 
is  not  entitled,  or  which  he  might  have  at  law,  it  is  good  ground  of  demurrer, 
and  the  defendant  is  not  bound  to  answer :  and  for  that  cause  a  demurrer 
was  allowed.    See  also  3  Yes.  jun.  343. 

"  In  the  case  of  Hodgkin  v.  Longden  8  Vesey,  3  though  it  was  admitted 
that  the  rale  was  formerly  otherwise,  Lord  Eldon  observed,  that  Lord  Thur- 
low  had  decided  that  a  general  demurrer  will  hold,  though  the  ptaintifiTis  en* 
titled  to  discovery,  if  not  entitled  to  relief,  on  the  ground,  that  the  discovery 
being  asked  for  the  purpose  of  entitling  the  plaintiff  to  the  relief,  if  the  plain- 
tiff was  not  entitled  te  the  relief,  he  should  not  have  the  discovery,  which 
was  asked  for  the  purpose  of  obtaining  that  relief.  And  this,  though  con- 
trary to  the  old  rule,  was  recognised  by  liord  Eldon,  who  said,  however,  that 
it  did  not  preclude  the  defendant  from  demurring  as  to  the  relief,  and  answer- 
ing as  to  the  discovery.  [See  also  9  Vesey,  jun.  459,  514.  6  Vesey,  jon. 
773.  2  Bra.  C.  C.  280,  319.  4  Brow  C.  C.  460."  See  9upr€,  n  (a)  to  Le 
Xsy  V.  Vender,  at  p.  436.J 
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Conrti  of  Uw  and  eqaity  have  concurrent  jnriBdiction  on  the  queotion  of  frmnd. 

In  this  case  L.,  the  appeUdnt«  having  sued  6.  Sl  K.  his  factoxs,  the  respond* 
entt,  in  the  snpreme  court,  for  a  refusal  to  eiect  to  take  the  proceeds  of  a 
cargo  of  cotton  and  indigo,  sold  to  R.  for  exportation,  as  they  might  have 
done,  under  a  covenant  between  G.  6l  K.  and  R.,  made  for  the  benefit  of 
L.,  which  refusal  substituted  them  in  the  place  of  the  vendee,  and  obtained 
judgment ;  the  respondents  being  entitled  to  show  the  fraud  in  that  aciion 
in  defence,  or  in  mitigation  of  damages : — It  was  held  that  they  could  not 
obtain  relief  against  such  judgment  in  chancery  op  the  ground  of  such 
fraud. 

A  bill  of  review  should  show,  1.  That  the  new  matter  upon  which  such  bill 
is  sought,  has  come  substantially  and  materially  to  the  knowledge  of  the 
party  or  his  agent,  since  the  time  of  the  decree  in  the  former  cause  ;  or, 
since  such  time  as  he  could  have  used  it  to  his  benefit  in  the  former  cause. 
2.  That  it  is  probable  such  new  matter  is  relevant    Per  Radcliff,  J. 

On  an  appeal  from  an  interlocutory  order  of  the  court  of  chancery,  directing 
an  issue  to  be  tried  at  law,  this  court  will  hear  and  decide  upon  the  whole 
merits  of  the  cause,  (o) 

Power  and  practice  of  the  House  of  Lords  upon  appeals,  considered  by  Rod- 
cliff,  J.  and  Kent,  J. 

The  chancellor,  though  he  has  power  to  award  an  issue  to  ascertain  the  truth 
of  facts  which  appear  doubtful  to  his  mind,  may,  nevertheless,  if  he  thinks 
proper,  decide  for  himself  on  the  facts,  according  to  his  discretion. 

Where  a  judgment,  order,  or  decree  of  a  court  below  is  reversed,  on  an  appeal 
to  this  court,  the  appellant  is  entitled  only  to  his  costs  in  the  court  below, 
up  to  the  time  of  the  order  or  judgment  of  that  court,  and  cannot  recover 
costs  or  damages  on  the  appeal. 

On  the  13th  of  April,  1795,  the  respondents,  as  fiictors  of 
the  appellant,  sold  to  Isaac  Lopez,  M.  Lopez,  jun.  and  Abra- 
ham Rivera,  merchants,  under  the  firm  of  Gomez,  Lopez 
&  Rivera,  about  six  hundred  bales  of  cotton,  at  37^  cents 
per  pound,  and  12,000  weight  of  indigo,  of  the  Isle  of  France, 
at  two  dollars  per  pound,  amounting  to  122,416  dollars  and 
36 cents;  for  which  the  purchasers  gave  their  promissory 
notes,  payable  in  one  year,  with  interest  after  60  days.  A 
written  contract,  by  direction  of  the  appellant,  was  entered 
into  between  the  respondents  and  the  purchasers,  and  among 
other  conditions  of  the  contract,  it  was  stipulated,  that  the 
proceeds  of  the  articles  in  France  or  elsewhere,*  should  be 
first  applied  towards  the  payment  of  the  purchase  money  ; 
and  further,  that  the  respondents  "  might  have  it  in  their 

(ff).  S.  P.  Ru9k  ▼.  LMmg9tim  ^  Toum9end,  3  Gaines'  Cas.  in  Eir.  66,  85, 86. 
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option  to  receiFe  the  whole  or  a  part  of  the  amouDt  of  the 
said  notes,  at  Havre  de  Grace,  or  at  any  other  port,  the  ship 
carrying  the  property  for  the  purchasers,  might  discharge  at 
in  Europe." 

A  few  days  after,  the  goods  were  shipped  on  board,  and 
the  vessel  sailed  for  Havre  de  Grace,  in  France,  where  she 
arrived  about  the  1st  July,  1795,  from  thence,  by  direction 
of  Gomez,  who  was  on  board,  she  sailed  to  Hamburgh,  and 
there  landed  the  goods,  which  were  afterwards,  by  order  of 

Gomez,  reshipped  to  London,  and  there  sold. 
[*437]  *The  appellant  made  repeated  applications  to  the 
respondents,  or  their  agents,  to  make  election  to  re- 
ceive the  purchase  money  out  of  the  proceeds  of  the  articles 
in  Europe,  and  to  give  an  authority,  by  which  the  appellant 
might  receive  the  surplus  thereof,  after  the  respondents  had 
retained  a  sufficient  sum  to  indemnify  them  for  all  their  ad- 
vances and  responsibilities  on  account  of  the  appellant  The 
respondents  declining  to  follow  this  direction  and  to  make 
the  election,  the  appellant  considered  them  as  having  there- 
by substituted  themselves  in  the  place  of  the  purchasers,  and 
become  liable  for  the  purchase  money,  and  thereupon  brought 
an  action  at  law  in  the  supreme  court,  and  obtained  a  final 
judgment  against  the  respondents  for  the  amount. 

A  writ  of  error  was  afterwards  brought  by  the  respon- 
dents to  this  court,  to  reverse  that  judgment,  when  it  was 
affirmed.(a) 

(a)  The  following  report  of  the  cauie  in  the  enpreme  conrt,  may  be  fonnd 
ueeful,  and  will  throw  tome  additional  light  upon  the  above  ease. 
Supreme  Court: — January  Term,  1797. 
Lb  Guen  againet  GounaNKini  Sl  Kkmblb. 
In  ordinary  caaes  a  factor  is  bound  to  comply  with  the  inatruotiom  of  hia  prin- 
cipal in  the  dispoeition  of  the  subject  entrusted  to  his  care.    The  factor  has 
a  lien  on  it  for  all  his  advances,  commissions,  and  responsibilities ;  and  he 
is  not  compellable  to  part  with  the  sabject  or  itt  production,  if  not  converted 
into  caeh,  until  those  demands  are  completely  satisfied. 
But  where  G.  &  K.  trading  in  the  city  of  New  York,  as  fticton  for  L.,  sold 
to  R.  and  others,  indigo  and  cotton  for  exportation  to  Europe,  amounting  to 
9122,000,  for  which  the  purchasers  gave  their  promissory  notes,  payable  in 
one  year,  wiUi  intereai  after  60  days,  and  by  a  written  contract  entered 
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•Before  the  trial  at  law,  two  of  the  purchasers,  (the    [*438] 
other  refusing  to  join,)  on  the  11th  October,  1796, 
filed  a  bill  in  chancery  against  the  appellant,  the  respondents, 

into  between  G.  &  K.  and  the  pnrchasen,  amonsr  other  conditions  it  wa« 
fltipnlated  that  the  said  G.  6l  K.  '<  might  have  it  in  their  option  to  receive  the 
whole,  or  a  part  of  the  amount  of  the  said  notes  at  Havre  de  Grace  or  at 
any  other  port,  the  ship  earrytagr  the  property  for  the  purchasers  migrht  dis- 
charge at  in  Europe,"  together  with  a  premium  of  5  per  cent  thereon  for 
receiving  it  in  Europe,  and  a  few  days  afterwards  the  goods  were  shipped, 
and  the  Tessel  sailed  for  Havre  de  Grace,  and  Arom  thence  to  Hamburgh, 
and  L.  made  repeated  applications  to  G.  &  K.  to  make  election,  under  the 
stipniation  aforesaid,  to  receive  the  purchase  money  out  of  the  proceeds  of 
the  articles  in  Europe,  and  to  give  an  authority  by  which  L.  might  receive 
the  surplus  thereof,  after  G.  &  K.  had  retained  a  sufficient  sum  to  indemnify 
them  for  all  their  advances  and  responsibilities  on  account  of  the  appellant  L. 
It  was  held  that  the  election  reserved  to  G.  &  K.  by  the  contract  with  R. 
must  be  considered  for  the  benefit  of  L.,  G.  &  K.  having  been  made  fac- 
;  tors  for  the  benefit  of  L.,  and  this  stipulation  being  incident  to  the  trust 
confided  to  them,  and  that  G.  &  K.  could  not  avoid  a  compliance  with  the 
instruction  of  L.  as  to  the  exercise  of  the  right  of  election,  without  violat- 
ing their  duty. 
Though  G.  &  K.  were  not  compellable  to  part  with  the  subject  confided  to 
them  as  factors  to  he  disposed  of  at  New  York,  so  as  to  permit  its  exporta- 
tion, without  being  satisfied  for  the  whole  amount  of  their  commissions,  ad- 
vances, and  responsibilities ;  yet  by  assenting  to  the  exportation  they  vir- 
tually stipulated  to  exercise  the  rights  they  had  acquired  as  factors,  at  the 
port  of  discharge  in  Europe ;  by  that  means  relinquishing  the  locality  of 
their  agency,  and  consenting  to  leave  it  at  large,  thus  establishing  the  same 
relations  between  them  and  their  principal  at  the  port  of  discharge,  as  sub- 
sisted at  New  York  previous  to  the  arrangement  contemplated  by  the  con- 
tract ;  and  their  refusal  to  authorize  L.  to  receive  the  surplus  of  the  proceeds 
of  the  subject,  after  satisfying  the  demands  of  the  defendants  at  the  port  of 
discharge,  was  a  violation  of  their  trust,  which  amounted  to  a  full  evidence 
of  an  intent  to  convert  the  whole  to  their  own  use,  regardless  of  the  inter- 
ests or  instructions  of  their  principal,  and  that  for  such  violation  they  be- 
came liable  to  L. 
The  proper  rule  of  damages  in  such  a  case  is  the  amount  of  the  sales  to  R. 
deducting  the  amount  of  the  demand  of  G.  6l  K.  against  L. 
This  was  an  action  of  assumpsit.  The  declaration  contained  two  counts. 
The  first  count  was  on  a  special  agreement  as  follows : 

Louis  Le  Guen  complains  of  Isaac  Gouvemeur  and  Peter  Kemble,  in  cus- 
tody, Slc.,  for  that  whereas  the  said  Isaac  Gouvemeur  and  Peter  Kemble,  on 
the  13th  April,  1795,  were,  and  long  before  had  been,  und  ever  since  have 
been,  and  now  are,  merchants  and  factors,  to  wit,  at  the  city  of  New  York, 
at  the  first  ward  of  the  said  city,  in  the  county  of  New  York,  and  during  all 
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[M39]    *aDd  Lopez,  the  other  purchaser,  praying  relief,  on 

the  ground  of  fraud  in  the  sale ,'  alleging,  that  the 

appellant  had  represented  the  cotton  as  of  the  growth  of  the 

that  time,  have  carried  on  there  the  biiaiaen  of  faeton  under  the  firm  of 
GoQTemeur  6l  Kemble,  and  ae  euch  faeton  hiTO  been  need  to  receiTe  from 
diren  peraom,  goods,  waree,  and  merchandize,  to  be  aold  and  diapoaed  of  up- 
on the  accoant  of  rach  persons  respectively,  and  the  same  goods,  wares,  and 
merchandize,  to  sell  and  dispose  of  upon  each  accoant,  in  consideration  of  cer- 
tain rates  of  commisiion  or  factorage  to  them  allowed  upon  the  amounts  of 
the  sales  by  them  made  of  such  goods,  wares,  and  merchandize,  according 
to  the  usage  and  CDstom  of  the  business  of  factors  aforesaid,  in  the  city  afore- 
said. And  whereas  the  said  Iiouis,  on  the  said  13th  day  of  April,  in  the  year 
aforesaid,  at  the  city,  ward,  and  county  aforesaid,  was  possessed  of  257,139 
pounds  of  cotton  wool,  and  12,995  pounds  of  indigo,  as  of  his  own  proper 
goods  and  chattels  ;  and  he  the  said  Iiouis  being  so  thereof  possessed,  it  was 
then  and  there  agreed  by  and  between  the  said  Iiouis  and  the  said  Isaac  Gouy- 
emeur  and  Peter  Kemble,  that  the  said  Iiouis  should  deliver  the  said  cotton 
wool  and  indigo  to  the  said  Isaac  Gronvemeur  and  Peter  Kemble,  to  be  by 
them  sold  and  disposed  of  upon  his  account,  and  that  they  the  said  Isaac 
Gouvemeur  and  Peter  Kemble,  should  sell  and  dispose  of  the  same  upon  his 
said  account,  and  should  advance  and  pay,  or  become  bound  as  sureties,  for 
the  freight,  duties,  and  all  other  lawful  and  reasonable  chaiges  and  expenses 
of  and  concerning  the  said  cotton  wool  and  indigo,  and  for  so  doing  should  be 
allowed  a  commission  of  2^  per  cent,  upon  the  amount  of  the  sales  thereof, 
and  such  further  commission  as  according  to  the  course  of  their  agency  there- 
in, and  the  usage  of  merchants  and  factors  in  the  city  aforesaid,  in  the  like 
cases,  they  might  be  entitled  to  have,  as  a  reward  for  their  pains  and  trouble 
therein :  And  whereas  the  said  Louis,  in  pursuance  of  that  agreement,  after- 
wards, that  is  to  say,  the  same  day  and  year  aforesaid,  at  the  city,  ward,  and 
in  the  county  aforesaid,  delivered  the  said  cotton  wool  and  indigo  to  the  said 
Isaac  Gouverneur  and  Peter  Kemble,  to  be  by  them  sold  and  disposed  of  as 
aforesaid  ;  and  the  said  Isaac  Gouverneur  and  Peter  Kemble  then  and  there 
received  the  said  cotton  wool  and  indigo,  to  sell  and  dispose  of  the  same  as 
aforesaid :  And  whereas  the  said  Isaac  Gouverneur  and  Peter  Kemble,  after 
the  delivery  to  them  of  the  said  cotton  wool  and  indigo,  to  wit,  the  same  day 
and  year  aforesaid,  at  the  city,  ward,  and  in  the  county  aforesaid,  sold  and 
disposed  of  the  said  cotton  wool  and  indigo,  by  the  description  of  "  upwards 
of  600  bales  of  cotton  in  the  gross  weight,'*  and  *<  aboiit  12,000  weight  of 
Isle  of  France  indigo,"  to  Abraham  R.  Rivera,  Isaac  Gomez,  jun.  and  Moses 
Lopez,  of  the  city  aforesaid,  mercbantB,  for  the  account  of  the  said  Louis  Le 
Guen,  upon  the  terms  and  conditions  following,  to  wit,  that  they  the  said 
Abraham  R.  Rivera,  Isaac  Gomez,  jun.  and  Moses  Lopez  should  pay  to  them 
the  said  Isaac  Gouverneur  and  Peter  Kemble  for  the  said  cotton  wool,  by  the 
description  aforesaid,  at  and  after  the  rate  of  three  shillings  current  money 
of  the  state  of  New  York,  for  each  pound  thereof;  and  for  the  said  indigo  by 
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Isle  of  *FraQce,  whereas  it  was  in  truth  of  the  growth    [M40] 
of  Surat ;  and  the  indigo  as  of  two  descriptions,  Flo- 
tang  and  Yiolet  Copper,  when  a  small  part  only  was  of  one 

the  description  aforesaid,  at  and  after  the  rate  of  sUteen  shillings  of  like  cur- 
rent money  aforesaid  for  each  pound  thereof;  and  towards  that  payment 
should  make  and  deliver  to  the  said  Isaac  Gronverneur  and  Peter  Kemble  their 
joint  notes  in  writing,  commonly  called  promissory  notes,  thereby  promising  to 
pay  to  them  the  said  Isaac  Gouvemeur  and  Peter  Kemhie,  or  their  order, 
tweWe  months  after  date,  the  amount  of  the  said  cotton  wool  and  indigo,  at 
the  rates  and  prices  aforesaid,  with  interest  thereon  for  the  term  of  ten  months, 
at  and  after  the  rate  of  six  pounds  for  every  hundred  pounds  for  a  year,  and 
should  cause  the  said  cotton  wool  to  be,  on  or  before  the  25th  May,  next  en- 
suing, laden  on  board  a  certain  ship  called  the  White  Fox,  then  being  in  the 
port  of  the  said  city  of  New  York,  to  be  carried  in  the  said  ship  to  Havre  de 
Grace,  in  France,  or  Hamburgh,  in  Germany,  in  parts  beyond  the  seas,  one 
or  both  of  the  said  places,  to  the  intent  to  sell  and  dispose  of  the  same  then  ; 
and  should  also  cause  the  said  cotton  wool  and  indigo  to  be  fully  covered  by 
insurance,  and  the  policy  or  policies  of  such  insurance  should  deposit  with  the 
said  Isaac  Gouvemeur  and  Peter  Kemble,  by  way  of  collateral  security  towards 
securing  the  payment  of  the  said  notes,  in  case  of  the  loss  of  the  said  cotton 
wool  and  indigo  in  the  voyage  aforesaid  ;  and  in  case  of,  and  after  the  land- 
ing of  the  said  cotton  wool  and  indigo  in  some  foreign  port,  should  cause  the 
certificates,  documents,  and  proofs  required  by  the  laws  of  the  United  States, 
to  ascertain  the  said  landing,  in  order  to  the  obtaining  of  the  drawback  of  the 
duties  thereupon  allowed  by  the  said  laws,  to  be  forwarded  and  sent  to  the 
said  Isaac  Gouvemeur  and  Peter  Kemble  to  the  end  that  they  the  said  Isaac 
Grouveroeur  and  Peter  Kemble,  might  obtain  the  said  drawback  for  their  be- 
nefit ;  and  also  should  cause  to  be  applied,  the  proceeds  of  the  sales  of  the 
said  cotton  wool  and  indigo  in  France,  or  elsewhere,  as  soon  as  the  moneys 
arising  therefrom  could  be  remitted  and  received  in  the  said  city  of  New  York, 
towards  the  payment  of  the  notes  aforesaid,  to  abate  the  growing  interest 
thereon  from  the  time  or  times  of  and  in  proportion  to  such  payment,  bnt  that 
nevertheless  the  said  Isaac  Gouvemeur  and  Peter  Kemble,  should  have  a 
right  to  elect  to  receive  the  wh^Ie  or  any  part  of  the  amount  of  the  said  notes, 
at  Havre  de  Grace  aforesaid,  or  any  other  port  in  Europe  where  the  saitl  ship 
might  discharge  the  said  cotton  wool  and  indigo,  to  be  paid  by  the  said  Abra- 
ham R.  Rivera,  Isaac  Gomez,  jun.  and  Moses  Lopez,  to  them  the  said  Isaac 
Gouvemeur  and  Peter  Kemble,  or  their  agent,  out  of  the  proceeds  of  the 
sales  of  the  cotton  wool  and  indigo,  together,  with  a  premium  thereupon,  at 
and  after  the  rate  of  five  pounds  for  every  hundred  pounds  thereof,  for  receiv- 
ing the  same  in  Europe,  and  to  be  paid  in  coin,  that  is  to  say,  in  Spanish 
milled  dollars,  at  and  after  the  rate  of  100  cents  lawful  money  of  the  United 
States  for  each  dollar,  or  in  French  crowns  at  and  after  the  rate  of  1 10  cents 
of  like  money  aforesaid  for  each  crown ;  and  that  the  said  Isaac  Gouvemeur 
and  Peter  Kemble,  when  advised  of  such  payment  or  payments,  should  make 
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[*441]    of  those  descriptions,  ^and  the  remainder  of  different 

kinds,  and  that  the  appellant  had  produced  samples 

agreeing  with  his  representation ;  that  the  articles  proved  to 

endonementa  thereof  upon  the  said  notee,  which  said  sale  and  disposition,  apon 
the  terms  and  conditions  aforesaid,  are  expressed  in  and  appear  hy  a  certain 
agreement  in  writing,  the  date  whereof  is  the  aforesaid  13th  April,  in  the  year 
aforesaid,  made  hy  and  between  the  said  Abraham  R.  Rivera,  Isaac  Gomez, 
jun.  and  Moses  Lopez  of  the  one  part,  and  the  said  Isaac  Goovemenr  and 
Peter  Kemble  of  the  other  part,  and  now  in  the  possession  of  the  said  Isaac 
Gonyemeur  and  Peter  Kemble,  whereby  also  the  said  parties  for  the  trne  per- 
formance thereof,  bind  themselves  each  unto  the  other  in  the  penal  earn  of 
90,000  dollars :  and  the  said  Lonis  doth  ayer,  that  the  said  sale  and  disposi- 
tion were  made,  and  the  said  agreement  therefor  entered  into  by  the  said 
Isaac  Gonvemenr  and  Peter  Kemble,  by  the  immediate  direction,  and  with 
the  immediate  privity  and  consent  of  the  said  Loois,  and  that  all  and  singular 
the  matters  and  things  in  and  by  the  said  writing  agreed  to  be  performed  to 
the  said  Isaac  Goavemeor  and  Peter  Kemble,  and  particularly  that  the  right 
by  them  thereby  reeerved,  to  elect  to  receive  the  whole  or  any  part  of  the 
amount  of  the  said  notes,  at  Havre  de  Grace  aforesaid,  or  any  other  port  in 
Europe,  where  the  said  ship  should  discharge  the  said  cotton  wool  and  indigo, 
together  with  the  said  premium  of  five  per  cent  were  intended  for  the  spe- 
cial benefit  and  advantage  of  the  said  Louis,  sabject  only  to  the  lien  and 
right  of  the  said  Isaac  Gouvemeur  and  Peter  Kemble,  to  have  and  receive 
the  general  balance  of  their  account  with  the  said  Louis,  and  to  be  secured 
for  and  concerning  such  further  and  other  claims  and  demands,  as  they  might 
and  should  be  entitled  to  and  have,  by  reason  of  their  agency  and  undertak- 
ings, for  and  on  behalf  of  the  said  Louis,  as  his  factors,  to  wit,  at  the  city, 
ward,  and  in  the  county  aforesaid :  And  the  said  Louis  doth  also  aver,  that 
afterwards,  and  before  the  aforesaid  35th  day  of  May,  in  the  year  aforesaid, 
that  is  to  say,  on  the  24th  day  of  May,  in  the  year  aforesaid,  at  the  city, 
ward,  and  in  the  county  aforesaid,  the  said  cotton  wool  and  indigo  were  by 
the  said  Abraham  R.  Rivera,  Isaac  Gomez,  jun.  and  Moses  Lopez,  laden  on 
board  the  ship  aforesaid,  then  being  in  the  port  of  the  said  city  of  New  York, 
and  the  said  ship  with  the  said  cotton  wool  and  indigo  on  board,  forthwith 
thereafter  set  sail  from  the  said  port  of  the  said  city  of  New  York,  to  proceed 
on  her  said  voyage  immediately  to  the  port  of  Havre  de  Grace  aforesaid ;  by 
reason  whereof,  they  the  said  Isaac  Gouverneur  and  Peter  Kemble  were  in 
duty  hound  to  pursue  the  direction  and  request  of  the  said  Louis,  as  touching 
the  exercise  of  the  right,  so  as  aforesaid  reserved,  to  receive  the  whole  or  any 
part  of  the  amount  of  the  notes  aforesaid  at  Havre  de  Grace  aforesaid,  or  at 
any  other  port  in  Europe,  where  the  said  ship  should  discbarge  the  said  cot- 
ton wool  and  indigo,  together  with  the  said  premium  thereupon,  that  is  to  say, 
within  the  limit  and  to  the  extent  of  the  sum  which  would  be  due  to  the  said 
Louis,  upon  the  amount  of  the  said  notes,  after  reserving  and  deducting  there- 
out so  much  as  would  be  necessary  and  sufiicient  to  satisfy  the  said  Isaac 
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be  of  inferior  quality  to  •those  for  which  they  were    [*442] 
sold,  and  brought  in  London,  20,000  dollars  less 
than  they  would  have  dono,  had  they  been  of  the  description 
and  quality  represented. 

G«Hyeniear  and  Peter  Kemble  for  the  i^neral  balance  of  their  acconnt  afore- 
saidi  and  alao  to  Mcure  them  for  and  coneeming  aoch  farther  and  other  claim* 
and  demands,  as  they  might  and  shonld  be  entitled  to  and  have,  by  reason  of 
their  agency  and  undertakings  for  and  on  behalf  of  the  said  Lonis,  as  his  fac- 
tors: and  were  also  in  duty  hound,  upon  the  request  and  direction  of  the  said 
Louis,  to  give  to  the  said  Louis,  power  and  authority  to  receive  from  the  said 
Abraham  R.  Rivera,  Isaac  Gomez,  Jnn.  and  Moses  Lopez,  the  residue  of  the 
amount  of  the  said  notes,  afler  such  deduction  and  reservation  as  aforesaid, 
together  with  the  said  premium  thereupon,  at  Havre  de  Grace  aforesaid,  or  at 
any  other  port  in  Europe,  where  the  said  ship  should  discharge  the  said  cot- 
ton wool  and  indigo,  out  of  the  said  proceeds  of  the  sales  thereof:   And  in 
consideration  thereof,  they  the  said  Isaac  Gouvemeur  and  Peter  Kemble, 
afterwards,  to  wit,  on  the  same  25th  day  of  May,  in  the  year  aforesaid,  at  the 
city,  ward,  and  in  the  county  aforesaid,  undertook,  and  then  and  there  faith- 
taWy  promised  the  said  Louis,  to  exercise  the  right  so  as  aforesaid  reserved, 
within  the  limit  and  to  the  extent  aforesaid,  pursuant  to  his  request  and  direc- 
tion, and  to  give  to  him,  if  by  him  requested  and  directed,  the  power  and  au- 
thority aforesaid ;  and  the  said  Louis  in  fact  saith,  that  afterwards,  to  wit,  on 
the  same  25th  day  of  May,  in  the  year  aforesaid,  and  often  afterwards,  at  the 
city,  ward,  and  in  the  county  aforesaid,  he  requested  and  directed  the  said 
Isaac  Gouvemeur  and  Peter  Kemble  to  elect  to  receive  the  amount  of  the 
said  notes,  or  at  their  option,  so  much  thereof  as  would  be  due  to  the  said 
Louis,  after  deducting  and  reserving  so  much  as  would  be  necessary  and  suf- 
6cient  to  pay  and  satisfy  the  said  Isaac  Gouvemeur  and  Peter  Kemble,  for 
the  general  balance  of  their  account  aforesaid,  and  also  to  secure  them  fof 
and  concerning  such  further  and  other  claims  and  demands,  as  they  might 
and  should  be  entitled  to,  and  have,  by  reason  of  their  agency  and  undertak- 
ings, for  and  on  behalf  of  the  said  Louis,  as  his  factors,  at  Havre  de  Grace 
aforesaid,  or  at  any  other  port  in  Europe,  where  the  said  ship  shonld  discharge 
the  said  cotton  wool  and  indigo,  out  of  the  said  proceeds  of  the  sales  thereof; 
and  after  such  deduction  and  reservation  made,  to  give  to  the  said  Louis  power 
and  authority,  to  receive  from  the  said  Abraham  R.  Rivera,  Isaac  Gomez, 
jun.  and  Moees  Lopez,  the  residue  of  the  amount  of  the  said  notes,  together 
with  the  said  premium  thereupon,  at  Havre  de  Grace  aforesaid,  or  at  any  other 
port  in  Europe,  where  the  said  ship  should  discharge  the  said  cotton  wool  and 
indigo,  out  of  the  said  proceeds  of  the  sales  thereof:  And  the  said  Louis  fur- 
ther, in  fact  saith,  that  after  such  deduction  and  reservation  as  aforesaid  made, 
there  would  remain  due  to  him  the  said  Louis,  as  for  the  residue  of  the  amount 
of  the  said  notes,  a  large  sum  of  money,  to  wit,  the  sum  of  70,0002.  current 
lawful  money  of  the  state  of  New  York,  of  which  the  said  Isaac  Gouvemeur 
and  Peter  Kemble  then  and  there  had  notice :  NevertheleSi  the  said  Isaac 
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[*443]        *The  appellant,  in  his  answer  to  this  bill,  on  the 

23d  February,  1797,  fully  and  positively  denied  all 

the  allegations  of  the  complainants  on  which  the  charge  of 

Gouyemear  and  Peter  Kemble,  not  regarding  their  eaid  proffiiee  and  nnder- 
taking,  according  to  their  duty  as  the  fact4»n  of  the  said  Loois,  so  as  aforesaid 
made,  but  contriving,  and  franduIenUy  intending,  craftily  and  sabtiUy  to  de- 
ceive and  defraud  the  said  Louis  in  this  behalf,  althoogh  often  reqaested  and 
directed  thereunto  as  aforesaid,  have  not  elected  to  receive  the  said  amoont 
of  the  said  notes  or  any  part  thereof,  at  Havre  de  Grace  aforesaid,  or  any 
other  port  in  Europe,  where  the  said  ship  should  discharge  the  said  cotton 
wool  and  indigo,  nor  have  they  given  to  him  the  said  Louis,  the  power  and 
authority  so  as  aforesaid  by  him  requested  of  them,  as  they  ought  to  have 
done,  but  have  wholly  refused  so  to  do,  dtc. 

The  second  count  was  for  money  had  and  received  to  the  use  of  the  plain- 
tiff. The  plaintiff  concluded  with  demanding  damages  to  70,0002.  The  de- 
fendants pleaded  non-a99umptit. 

The  cause  was  first  tried  in  March,  1797,  at  the  circuit  held  in  the  city  of 
New  York,  before  Mr.  Justice  LewUj  when  a  verdict  was  found  for  the  de- 
fondants,  on  the  first  count.  In  April  ierm  following,  a  motion  was  made  on 
behalf  of  the  plaintiff  to  set  aside  the  yeidict  and  for  a  new  trial,  which  was 
elaborately  argued  by  the  counsel  on  both  sides.  A  new  trial  was  granted  by 
Hobari,  J.,  Laruingt  J.,  and  Bejuon,  J.,  against  Yatett  Ch.  J.,  and  Lewit,  J., 
who  dissented. 

The  new  trial  was  at  bar,  when  the  jury  found  a  special  yerdict,  and  the 
following  are  the  material  facts  which  it  contained : 

On  the  13th  of  April,  1795,  Le  Guen  was  the  owner  of  sundry  goods  and 
merchandize,  to  wit,  of  687  bales  of  cotton,  and  34  casks  and  38  cases  of  in- 
digo, which  before  that  time  had  been  placed  by  him  in  the  hands  of  Gouver- 
neur  Sl  Kemble,  as  bis  factors  and  agents,  to  sell  and  dispose  of  the  same  for 
his  best  advantage,  and  upon  the  commission  usually  allowed  to  such  factors 
and  agents  for  the  transaction  of  such  business.  By  the  intervention  and  ex- 
press consent  and  direction  of  Le  Guen,  Gouvemeur  Sl  Kemble,  as  his  factors 
or  agents,  on  the  13th  of  April,  1795,  sold  the  said  goods  and  merchandizes  to 
Isaac  Gomez,  jun.  and  Moses  Lopez,  copartners  in  trade,  under  the  firm  of 
Gomez  6l  Lopez,  and  to  one  Abraham  R.  Rivera,  upon  the  terms  and  condi- 
tions contained  in  a  certain  contract  made  between  Gouvemeur  dc  Kemble, 
Gomez  &.  Lopez,  and  Rivera,  which  was  produced  in  evidence,  and  is  as  fol- 
lows : 

*'  Whereas  Gomez  &  Lopez,  and  Abraham  R.  Rivera,  have  agreed  with 
Gouvemeur  6l  Kemble,  to  take  upon  themselves  the  charter  of  the  Hamburgh 
ship  White  Fox,  captain  Haberstrok,  on  the  same  terms  which  were  made 
with  Mr.  Dobrman,  for  her  to  proceed  from  the  port  of  New  York  to  Havre 
de  Grace  and  Hamburgh,  for  the  consideration  of  two  thousand  pounds  ster- 
ling, payable  in  London,  conditioned  that  there  shall  be  fifty  running  days 
allowed  to  load  and  unload  the  said  ship,  and  that  every  day  over  and  above 
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fraud  *wa8  founded.    On  the  9th  May,  following,    [*444] 
the  respondents  put  in  their  answer  to  the  bill,  de- 
claring that  they  did  not  know  that  the  appellant  had  prac- 

that  time  the  ship  may  be  detained,  demnnage  of  fire  poande  fterlingper  day 
■hall  be  allowed  for  such  detention.  And  whereas  they,  the  laid  Gomez  A 
Lopez,  and  Abraham  R.  Rivera,  do  farther  agree  to  purchaae  (and  load  in  the 
■aid  Teasel)  from  the  said  Gouverneor  dt  KemUe,  opwards  of  GOO  bales  of 
cotton  in  the  grooi  weight,  at  three  shillings  New  York  cairency  per  pound, 
and  about  12,000  weight  of  Isle  of  France  indigo,  at  sixteen  shillings  said 
currency,  the  nett  proceeds  payable  in  their  joint  notes  of  hand  in  this  city, 
twelve  mouths  after  date,  with  ten  months  interest  thereon,  at  the  rate  of  six 
per  cent  per  annum,  subject  to  the  following  conditions,  viz.  1st.  That  the 
said  Gomez  dt  Lopez,  and  Abraham  R.  Rivera,  will  have  the  property  all 
covered  by  insurance,  and  the  policies  for  such  insurance  shall  be  lodged  with 
Gouvemeur  Sl  Kemble,  as  a  collateral  security  for  the  payment  of  the  notes. 
5M.  That  whatever  property  may  be  first  received  from  the  sales  of  these 
goods  in  France  or  elsewhere,  shall  be  applied  to  the  payment  of  the  notes,  as 
soon  as  the  money  can  be  received  and  remitted  here,  to  abate  the  growing 
interest,  any  time  within  the  twelve  months.  3d.  The  pnrchasen  obligate 
themselves  to  return  the  necessary  depositions  and  certificates  of  the  goods 
being  landed  in  a  foreign  country,  to  enable  the  said  Gouverneur  6l  Kemble 
to  recover  the  drawback  of  the  duties  for  their  benefit,  which  they  the  said 
Gomez  6l  Lopez  and  Abraham  R.  Rivera  relinquish  any  interest  therein,  and 
they  engage  the  said  cargo  of  cotton  and  indigo,  shall  be  on  board  on  or  before 
the  25th  of  May  proximo.  4th.  That  the  said  Gouvemeur  dt  Kemble  may 
have  it  in  their  option  to  receive  the  whole  or  a  part  of  the  amount  of  the  said 
notes  at  Havre  de  Grace,  or  a^any  port  the  ship  may  discharge  at  inCurope, 
which  they  the  said  Gomez  St  Lopez  and  Abraham  R.  Rivera  engage  to  pay 
them  the  said  Gouvemeur  Sc  jHLemble,  or  their  agent,  out  of  the  proceeds  ef 
the  sales  of  the  cotton  and  intfgo,  together  with  a  premiam  of  &ve  per  c^nl 
tliereon,  for  receiving  it  in  Europe,  which  is  to  be  complied  with  in  specie, 
either  in  Spanish  dollars  valued  at  100  cents,  or  in  French  crowns  at  110 
cents ;  and  the  said  Gouvemeur  &>  Kemble,  on  their  parts,  will  make  en* 
doisements  on  the  notes,  when  advice  shall  be  received  of  such  paymenta 
being  made.  For  the  trae  performance  of  all  which  covenants  hereunto  sub- 
scribed to,  the  parties  bind  themselves  each  unto  the  other,  in  the  penal  sum 
of  30,000  dollars.  Witnea  onr  hands  in  New  York,  thu  13th  day  of  April, 
1795,  and  seals." 

The  cotton  and  indigo  were  on  the  same  day  delivered  by  Gouvemeor  di 
Kemble  to  the  purchasers,  who,  before  the  30th  of  May,  1795,  put  them  on 
board  of  the  ship  White  Fox,  having  previously  given  their  notes  lo  Goovar* 
near  6l  Kemble  for  4B,966^  6s.  payable  in  twelve  months. 

The  cotton  and  indigo  were  entered  for  exportation  at  the  custom  honse, 
and  Gouvcriicar  &  Kemble  received  a  debenture  for  the  sum  of  4834i.  15s. 
payable  on  the  15th  day  of  August  in  the  same  yeari  and  m  0§€nt9  mud  fm^ 
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r 

[*446]    tised  any  fraud  or  ^misrepresentation  in  the  sale, 

and  on  the  20th  June  following,  Lopez,  the  other 

purchaser,  put  in  his  answer,  which  agreed  in  substance  with 

tart  of  the  plaintiff,  bat  in  their  own  names,  executed  a  bond  to  the  United 
Sutee  of  America,  in  the  penalty  of  12,086  dollan  87  cents.  In  the  unial  form, 
for  the  !andin([r  of  the  eatd  cotton  and  indigo  in  some  foreign  country,  and  to 
produce  the  regular  certificates  of  oTidence  thereof,  within  twelre  months 
l^m  the  date  thereof. 

Oft  the  4th  of  May,  1795,  Gomez,  Lopez,  and  Rivera  chartered  the  ship 
White  Fox,  of  the  master,  Diederick  Kohne,  from  New  York  to  Havre  de 
Grace,  and  ftom  there  to  Hamburgh.  The  charter  party  was  set  forth,  in  the 
special  yerdict,  and  was  in  substance  as  follows :  That  the  shippers  were  |o 
pay  9000  pounds  steriing  for  the  entire  freight,  in  good  bills  on  London,  and 
ah  additional  freight  for  any  goods  that  might  be  shipped  at  Havre  de  Grace 
for  HUmburgh.  Fifty  days  were  allowed  for  loading  and  unloading,  Sec.,  and 
fkwb  pounds  sterling  demurrage  was  to  be  paid  for  every  day  the  vessel  was 
longer  detained. 

On  the  4th  of  May,  1795,  Gouvemeur  8l  Kemble  executed  a  bond  to  the 
owner  of  the  vessel,  in  the  penalty  of  2800  pounds  sterling,  guarantying  the 
due  performance  of  the  charter  party  on  the  part  of  Gomez,  Lopez,  and  Rive- 
ra ;  and  on  the  28th  of  the  same  month,  they  executed  a  bond  to  one  Dorh- 
mau,  who  had  previously  chartered  the  White  Fox,  in  the  penalty  of  J  800 
pounds  sterling,  guarantying  the  performance  of  a  certain  agreement  relative 
to  the  charter,  between  Dorhman,  and  Gomez,  Lopez,  and  Rivera,  on  the  part 
of  the  latter. 

After  the  sale  and  delivery  of  the  cotton  and  indigo,  the  plaintiff,  on  the 
30th  of  May,  1795,  wrote  to  the  defendaiAb  a  letter,  in  which  he  expresses 
his  anxiety  as  to  the  steps  taken  by  them  to  secure  the  payment  of  the  cot- 
ton and  indigo  sold  to  Gomez,  Lopez,  and  Rivera,  and  adds,  *'  it  is  my  wish 
and  desire,  1st.  That  you  insist  on  the  con^ions  of  the  deed  of  sale,  which 
relate  to  the  insurance  being  performed,  and  require  that  the  amount  of  the 
sale  be  entirely  covered,  as  well  as  the  premium,  that  in  all  cases  the  reco- 
very of  the  insurance  be  sufBcient  for  the  pajrment  of  what  is  doe  to  me.  2d. 
That  you  do  not  give  any  order  for  the  disposal  of  the  proceeds  of  this  ship- 
ment, without  my  knowledge  and  consent,  that  I  may,  if  I  think  proper, 
avail  myself  of  the  4th  article  of  the  contract,  to  receive  the  money  in  France 
or  Hamburgh  ;  and  that  we  may  come  to  a  determination  on  this  subject,  be 
BO  obliging  as  to  point  out,  and  let  me  know  the  hour  and  place  at  which  we 
may  meet" 

An  interview  took  place  between  the  plaintiff  and  defendants,  on  the  same 
day,  in  which  the  plaintiff  demanded  of  the  defendants  to  suspend  the  depart- 
ure of  the  White  Fox,  until  the  insurance  upon  her  cargo  was  entirely  com- 
pleted, to  furnish  him  with  a  copy  of  the  contract  or  writing,  respecting  the 
sale  of  the  cotton  and  indigo,  with  an  authorization  to  receive  in  France  the 
'UBomit  of  tbo  engagements  of  the  purchasers,  and  to  give  him  an  extract  ef 
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that  of  the  appellant,  and  'exculpated  him  from  all    [M46] 
the  allegations  of  fraud  or  misrepresentation. 
A  few  days  after  the  affirmance  of  the  judgment  in  the 

th«  acconnt  of  Goayaniaiir  Sl  Kembie,  that  be  mif  ht  pay  St  to  their  entire 
satiafactioti  and  di8char|;e  ;  to  which  demand  they  replied,  that  the  earn  want* 
ingr  to  complete  the  inenrance,  was  not  of  snfficient  consequence  to  delay  the 
departure  of  the  Tessel,  and  that  they  would  provide  for  the  deficit,  and  tam- 
ing to  Gomez,  observed,  that  it  was  his  property,  and  that  he  had  a  right  to 
depart  with  the  vessel  when  he  pleased,  and  that  they  would,  on  the  next 
Monday,  deliver  to  Le  Gnen  his  account  current.  Le  Guen  represented  to 
Gonvemeur  Sl  Kembie,  that  the  proceeds  of  the  caigo  were  specially  liable 
fbr  the  payment  of  the  money  due  from  the  purchasers ;  that  he  could  not  bo 
burdened 'with  the  amount  of  the  freight  and  premium  of  insurance,  and  de- 
manded that  the  purchaseis  should  give  security  for  the  payment  of  these 
objects,  independent  of  the  proceeds  of  the  cotton  and  indigo,  and  that  Gouv* 
emeur  thereupon  repeated  to  Gomez,  that  the  cargo  was  his  property,  and 
that  he  could  dispose  of  it    The  ship  sailed  on  her  voyage  the  next  day. 

Gouvemeur  6l  Kembie  caused  insurance  to  be  made  upon  the  cotton  and 
indigo,  from  the  port  of  New  YorlE  to  two  ports  in  Europe,  at  difierent  premi- 
ums, and  in  their  own  names,  and  paid  the  premiums,  amounting  in  the  whole 
to  7367  dollars.    In  the  policies  was  a  note  as  follows : 

«  The  vessel  is  neutral,  and  the  property  warranted  American,  proof  of 
interest  to  be  made  here  only,  and  not  to  be  bound  by  the  adjudication  of  any 
foreign  court." 

On  the  6th  of  June,  1795,  the  plaintiff  again  wrote  to  the  defendants,  and, 
referring  to  their  letter  of  the  S9th  of  May,  be  says,  "  I  requested  that  my 
account  with  you  might  be  prepared,  in  order  to  be  adjusted,  and  that  I  might 
be  enabled,  by  the  possession  of  the  notes,  or  some  competent  authorization, 
and  an  authenticated  copy  of  the  contract  of  sale,  to  receive  the  sum  which 
was  coming  to  me  out  of  the  proeeeds  of  the  cargo,  and  informed  you  that  it 
was  my  iatentlon,  thus  provided  and  enabled,  to  go  in  person  to  Europe,  to 
attend  the  progress  of  the  affair,  and  receive  the  payment  to  which  I  was 
entitled ;  that  I  had  accordiogly  isngaged  a  fast  sailing  vessel  to  carry  me, 
and  that  the  necessary  arrangements  being  made,  1  should  depart  the  3d  or 
4th  instant,  to  give  my  personal  attention  to  the  course  of  an  afiair  of  prima- 
ry imporUoce  to  me,  and  thereby,  perhaps,  prevent  any  disastrous  eonsequen- 
ces  which  might  otherwise  arise.  These  desires,  intentions  and  expectations* 
were  afterwards  reiterated  by  me,  but  not  being  met  as  I  could  hope,  I,  on 
the  30th  of  May,  wrote  the  letter  of  which  a  copy  is  herewith  transmitted* 
and  to  which  1  received  no  answer.  To  my  surprise,  I  learnt  the  next  day 
that  the  vessel  had  sailed,  and  I  am  this  moment  ignorant  that  any  adequate 
means  have  been  attempted,  to  secure  the  application  of  the  proceeds  of  the 
cargo,  according  to  the  wish  which  I  communicated,  and  the  right  reserved 
to  me  by  the  contract,  and  I  remain  unfurnished  with  any  documents  or 
means  by  which  I  might  take  the  measures  that  might  appear  to  me  ad?«a» 
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[*447]    'supreme  court,  to  wit,  on  the  20th  March,  1798,  the 

respondents  filed  a  bill  in  the  court  of  chancery 

against  the  appellant,  stating  the  sale  of  the  cotton  and  indi- 

Ma.  Evan  the  pvecaation  whioh  I  orgwd,  cf  addromng  the  iMiiae  of  Le  Con- 
tealx  k,  Co.  of  Ronen,  an  authenticated  copy  of  the  contract  of  sale,  to  the 
end  that  they  might  take  care  of  my  interest,  was  at  that  time  refoeed,  and 
as  far  as  I  know,  has  been  omitted.  To  increase  the  inconvenience  of  my 
sitaatioo,  I  am  left  with  the  embarrassment  of  having  on  my  hands  the  vessel 
I  had  hired  to  eonvey  me  to  Europe,  and  may  be  exposed  to  loss  iiom  that 
source.  In  this  situation,  I  am  sorry  to  be  obliged  to  think,  that  your  house 
has  failed  in  obsenring  towards  me  a  conduct  corresponding  with  my  rights 
and  interest,  and  I  conclude  that  it  has  made  itself  responsibie  for  whatever 
losses  may  ensue.  Desirous  of  obviating,  however,  as  far  as  may  still  be  poa* 
siUe,  eventual  misfortunes  to  any  party,  I  ofl^  myself  to  co-operate  with  you 
in  concerting,  without  loss  of  time,  such  measures  as  may  still  be  practicable, 
to  give  e&ct  to  the  operation,  according  to  the  true  intent,  and  the  rights  of 
each  party.  To  this  end,  we  may  avail  ourselves  of  such  legal  or  other  ad- 
vice, as  the  nature  of  the  case  may  render  it  useCul.  But  this  offer  is  made 
upon  the  express  condition,  that  the  proposed  co-operation  shall  not  derogate 
in  the  end,  from  any  claim  upon  your  responsibility  for  consequences  which 
may  at  this  time  existt  and  that  I  shall  retain  the  same  rights  and  remedies 
that  I  might  have,  if  no  such  co-operation  had  taken  place." 
On  the  same  day,  Ghyuvemeur  dt  Kemble  wrote  an  answer,  as  follows : 
«  We  enclose  you  herewith,  an  account  of  sales  of  the  goods  that  were 
placed  in  our  hands,  which  render  54,196L  11«.  lOd.  for  their  net  proceeds. 
We  also  hand  you  a  statement  of  our  account  current,  and  when  we  are  in  the 
receipt  of  all  the  iponey  resulting  from  the  sales  of  these  goods,  and  the  draw- 
back of  the  duties,  there  will  be  coming  to  you  a  balance  of  47,544i.  l&i.  Set. 
We  further  state,  there  will  be  coming  to  us  62562. 9s.  Sd,  to  cover  the  present 
advances,  d^.  besides  which,  we  are  respoasible  for  the  ckarttr  of  the  okip 
^  WkiU  Fox,  in  3733/.  6s.  8d.  on  your  account.    Under  these  circumstances, 

i  we  have  grounded  an  objection  to  give  you  an  authorisation  to  receive  the 

money  in  France  for  the  sales  of  the  goods,  until  we  are  first  reimbursed  and 
made  secure.    We  have  no  objection  to  co-operate  with  you  for  the  ultimate 
^  security  of  the  property  upon  fair  principles  of  justice  and  equity.    In  justice 

;  to  those  gentlemen  who  have  become  the  purchaserB  of  the  goods,  we  think 

proper  to  observe,  that  they  are  men  of  property  and  fair  characters,  and  that 
we  are  disposed  to  treat  them  with  a  degree  of  delicacy  throughout  this  un- 
fortunate tracsaotion,  which  will  evidently  end  in  a  considerable  loss,  and 
prove  a  groM  deception,  by  their  not  having  a  competent  knowledge  in  tlie 
article  of  cotton ;  it  would  therefore  be  with  reluctance  that  we  should  under- 
take any  thing  that  might  operate  to  their  prejudice  or  injury.  Still  we  are 
not  unwilling  to  devote  oorMlves  to  your  interest,  nor  do  we  see  any  reason 
for  all  the  difficulties  and  anxieties  your  imagination  is  apparently  troubled 
with,  without  snstaining  any  real  cause  of  alarm." 
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go,  the  'suit  brought  by  Gomez  &  Rivera  in  chan*    [*448] 

eery,  and  that  they  had  obtained  an  injunction  on 

the  ground  of  fraud,  on  the  part  of  the  appellant,  and  that  the 

The  verdict  then  states,  that  on  the  6th  of  Jnne,  1795,  Le  Guen  was  in- 
debted to  Gouverneur  &,  Kemble  in  the  sum  of  4795Z.  6s.  3d.  and  that  the 
defendants  held  in  their  hands  a  cnstom- house  debenture,  the  property  of  the 
plaintiff,  payable  in  August,  1795,  for  4834/.  IBs.  out  of  which  the  defendants 
were  entitled  to  a  commission  of  60Z.  8«.  lOd.  which  would,  after  the  receipt  of 
the  debenture,  leave  a  balance  due  by  the  plaintiff  to  the  defendants,  of  21/.  0«. 
Zd.  upon  the  general  balance  of  their  account,  os  his  factors  and  agents,  and 
that  he  continued  so  indebted  until  and  after  the  month  of  August,  1795  ;  that 
Gouverneur  &,  Kemble  received  the  amount  of  the  debenture  when  it  became 
due,  and  the  bonds  which  they  had  entered  into  to  the  United  States  custom- 
house, for  and  on  account  of  Le  Guen,  were  cancelled  on  thelst  of  April,  1796. 

That  Gouverneur  &>  Kemble  charged  the  premiums  of  insurance  to  Gomez, 
Lopez,  and  Rivera,  on  the  10th  of  June,  in  1795,  and  received  their  joint 
promissory  note  for  the  same,  payable  in  six  months  from  that  time. 

Several  letters  passed  between  the  parties,  of  which  the  following  is  extracted 
as  the  substance : 

On  the  9th  of  June,  1795,  Le  Guen  writes  to  Gouverneur  6l  Kemble,  "I 
observe  with  regret,  ihat  (though  you  have  dropped  one  of  the  items  which 
originally  composed  your  claim,  the  premiums  of  insurance)  you  persist  in  the 
idea  of  retaining  exclusively  in  your  command  and  disposition,  the  whole  of 
my  property,  on  the  ground  of  a  lien  npon  it,  arising  from  your  agency,  which, 
according  to  your  own  statement,  amounts  to  little  more  than  one-fifth  of  its 
value,  and  adhere  to  your  objection,  to  give.me  an  authorization  to  receive  any 
part  of  it.  It  was  ever  my  iutention,  and,  as  I  conceived,  imported  in  my 
original  propositions,  to  provide  for  your  payment  and  security  to  the  extent 
of  your  just  claims,  as  the  condition  of  the  authorization  I  demanded  of  you  to 
receive  what  was  rightfully  coming  to  me.  This  was  equally  the  intention  of 
the  co-operation  proposed  by  my  letter  of  the  6th,  and  I  continue  disposed 
t9  enter  into  that  co-operation  upon  this  principle.  It  is  true,  there  are  several 
items  in  your  account,  about  which  we  differ  in  opinion  ;  yet  I  was  and  am 
ready  to  make  suitable  reservations  and  arrangements  towards  a  right  adjust- 
ment of  them  ;  but  I  cannot  imagine  that  this  ought  to  have  prevented,  or 
ought  now  to  impede  precautions  aud  measures  tending  to  secure  a  due  ap- 
plication of  the  proceeds  of  the  cargo,  and  to  put  me  in  possession  of  the  funds 
to  which  I  am  indisputably  entitled,  and  according  to  the  election  which  was 
reserved  for  my  benefit  in  the  terms  of  the  contract.  On  this  ground  of  putting 
me  in  a  situation  to  possess,  without  delay,  that  to  which  I  am  indisputably 
entitled,  and  of  leaving  your  just  and  legal  claims  upon  the  property,  aud 
otherwise,  unimpaired,  I  am  still  willing  to  co-operate.  But  as  I  conceive 
there  were  pretensions  and  omissions  in  the  first  instance,  which  render  you 
responsible  for  consequences,  as  it  may  now  be  too  late  to  repair  the  deficiency, 
as  every  moment's  delay  increases  the  risks,  I  still  make  the  offer  of  co-opera- 
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[*449]    suit  remaiDed  'undetermined  ;  and  praying  that  the 
appellant  might  be  enjoined  from  suing  out  execu- 
tion on  the  judgment  obtained  by  him  against  the  respon- 

tion»  on  condition  of  holding  yon  in  the  nme  ttate  of  responsibility  in  which 
yon  wore  prior  to  that  offer.  At  the  same  time  it  will  be  explicitly  nnderrtood, 
that  in  acceding  to  the  co-operation  on  this  condition,  yon  do  not  incur  any  new 
or  additional  responsibility.  With  this  explanation,  I  urge  an  immediate  and 
positive  answer,  whether  you  will  concur  in  an  arrangment  on  this  base. 
Moments  are  precious.  That  which  might  be  nsefol  now,  may  quickly  be- 
come useless  by  procrastination.  The  nature  of  the  co-operation  will  be  an 
after  consideration.  The  terms  to  be  settled  between  us,  according  to  our 
mutual  opinions,  and  the  advice  we  may  mutually  take." 

To  this  letter  Gouveneur  &  Kemble  replied,  on  the  10th  of  June,  1795. 

"  It  is  not  our  wish  to  throw  any  erabarrauments  in  your  way,  but  the. 
magnitude  of  our  claims,  and  our  engagements  in  your  behalf,  render  it  proper 
that  we  proceed  with  caution.  To  stop  the  ship  until  the  insurance  was  com- 
pleted was  not  in  our  power.  Messrs.  Gomez,  Lopez,  and  Rivera,  stipulated 
to  make  insurance,  but  this  might  be  done  as  well  after,  as  before  the  vessel 
sailed  ;  and  if  neglected  altogether,  it  would  amount  to  a  breach  of  contract, 
only,  for  which  the  vessel  could  not  be  detained.  With  respect  to  the  pre- 
mium for  insurance  paid  by  us,  although  we  omitted  it  in  our  last  account, 
we  do  not  assent  to  the  force  of  your  objection  to  the  payment  of  it.  The 
insurance  being  effected  for  your  benefit  and  security,  it  is  more  reasonable 
that  you  should  run  the  hazard  of  recovering  back  the  premium  than  we, 
who  act  only  as  agents.  To  remove,  however,  every  impediment  to  a  settle- 
ment, and  manifest  a  spirit  of  accommodation,  this  charge  has  been,  for 
the  present,  dropped.  We  cannot  forbear  remarking,  that  notwithstanding 
your  solicitude  to  obtain  the  authorization  in  question,  you  constantly  uphold 
a  claim  upon  us  for  certain  consequences,  without  pointing  out  in  what  man- 
ner we  may  have  rendered  ourselves  responsible.  Although  we  are  not  con- 
scious of  any  act  which  can  give  you  this  claim,  and  are  therefore  easy  on 
this  head,  yet  you  cannot  but  perceive  the  impropriety  of  our  admitting,  that 
we  have  incurred  this  responsibility,  which  we  should  do,  were  we  to  come 
to  a  settlement  upon  the  terms  proposed  by  you.  As  to  our  lien  on  the  notes 
and  other  documents  relating  to  this  transaction,  we  never  had  any  doubt  of 
our  right  to  withhold  them,  and  also  to  refuse  you  any  authority  to  act,  until 
the  whole  of  our  demand  was  satisfied,  and  we  satisfactorily  secured  against 
contingent  claims.  Indeed,  as  the  contract  is  in  our  name,  and  we  are  bound 
under  a  penally  of  20,000  dollars  to  endorse  on  the  notes,  which  are  also  in  our 
favor,  the  payments  as  they  are  made,  we  might  insist  (were  we  disposed,  as 
you  insinuate,  to  create  difficulties)  upon  all  the  moneys  passing  through  our 
hands,  or  those  of  an  agent  chosen  by  us,  and  for  that  purpose  keep  pos- 
session of  every  paper  until  the  transaction  was  finally  closed.  But  we  are 
sincerely  anxious  to  put  an  end  to  a  controversy,  which  did  not  originate 
with  ns  ;  for  this  purpose,  we  beg  leave  to  refer  yon  to  our  letter  of  the  6th 
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dents  in  the  supreme  court,  *as  it  would  be  unjust  to    [*460] 
permit  him  to  receive  the  money,  until  it  was  ascer- 
tained whether  he  hod  been  guilty  of  the  fraud  alleged  by 

iattant,  in  which  we  were  ao  explicit  as  to  the  terms  upon  which  we  were 
willing  to  give  yon  the  authority  yon  desire,  and  to  co-operate  with  you,  that 
nothing  remains  to  be  added.  To  give  yon,  however,  a  further  proof  of  our 
wish  for  a  speedy  and  amicable  arrangement,  we  are  willing,  if  these  terms 
are  not  agreeable  to  you,  to  submit  the  whole  matter  to  arbitration." 

On  the  19th  of  June,  1795,  Le  Guen  writes  to  Gonvemeur  di  Kemble, 
"  Agreeable  to  the  contents  of  my  letter  of  yesterday,  I  have  the  honor  to 
transipit  you  here  enclosed,  proposals  which  would  set  aside  all  alteroations 
respecting  our  respective  pretensions,  until  the  time  when  the  result  of  the 
payments  of  Messrs.  Gomez,  Iiopez,  and  Riven  shall  be  known,  saving  the 
settlement  of  our  accounts,  which  might  take  place  immediately.  If  your  de- 
sire for  an  anrangement  is  as  sincere  as  that  which  actuates  me,  I  flatter  my- 
self that  you  will  acquiesce  in  those  proposals ;  proposals  agreeable  to  the 
fairest  principles  of  justice.  As  moments  are  precious,  I  earnestly  desire  that 
you  will  favor  me  with  an  immediate  answer. 
**  Exposition  of  the  claims  of  Messrs.  Gouvemeur  6l  Kemhie,  according  to  the 

account  current,  and  the  ffott  9criptum  that  follows : 
1st  G956I.  3«.  6^.    Balance  in  their  ikvor,  exhibiUd  by  the 
drawback,  which  will  be  paid  them  by  the  customs,  in  the 
term  of  three  months,  j64834  15  0 

Their  commission  of  receiving  and  paying,  charged  in 
Messrs.  Gonvernenr  ft>Kemble's  account  on  53,5972.  lUi  5d. 
at  3^  per  cent,  which,  according  to  the  regulations  of  the 
chamber  of  commeroe,  appears  due  only  on  the  returns  firom 
this  state  to  any  part  of  the  United  States,  1339  18  9 

A  deficiency  of  about  730016.  of  sugar,  of  Mr.  Beares* 
pareel,  and  which  ought  to  be  made  good  to  me#  370    0  0 


£6544  13  9 


which  would  present  an  overplusj  exclusive  of  my  other  claims 
upon  sundry  charges,  the  missing  of  two  bales  of  cotton,  dec 
3d.  37332.  6s.  8<f.    Their  guarantee  for  the  amonot  of  the 
freight,  assenting  to  the  freight  >  being  paid  out  of  the  first 
proceeds  of  the  cargo,  (saving  my  claim  on  whoever  it  may 
concern,)  this  guarantee  becomes  void,  or  nearly  so. 
<*  From  this  exposition,  it  appears,  that  all  the  clauns  of  Messrs.  Gouvei- 
neur  It  Keroble,  ought  to  be  confined  to  that  arising  from  the  bond  they 
have  given  at  the  customs,  for  the  due  return  of  the  certificates  of  the  land- 
ing of  the  said  goods  in  a  foreign  port,  amounting  to  13,086  dollars  87  cents. 
Desirous  of  disposing  of  my  property,  and  being  determined  to  make  use  of 
•  the  right  which  baa  been  reserved  to  me,  in  the  Sd  and  4th  articles  of  the 
contract  of  sale  made  to  Mcssis.  Gomez,  Lopez,  and  Rivere,  enabling  me  to 
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[*461]    the  purchasers.    The  bill  concluded  with  'praying 
an  injunction  and  relief.    An  injunction  was  accord- 
ingly issued. 

xeeeive  part  of  their  obllgatloos,  or  the  whole  of  their  amoant  in  France,  I  de- 
cide on  makingr  the  foltowiu^  proposals  to  Messn.  GonTemear  It  Kemhiet 
which  will  convince  them  of  my  dispositions  to  come  to  an  arranfement. 

**  1st  To  give  me  an  authenticated  copy  of  the  contract  of  sale,  and  an 
authorization  to  receive  100,000  dollars,  in  part  of  the  oMigations  of  Measis. 
Gomez,  Lopez,  and  Rivera,  out  of  the  proceeds  of  the  cargo,  after  the  freight 
shall  have  been  paid,  and  immediately  after  that  payment  only,  onahling  me 
fully  to  receive  that  sum. 

*<  2d.  To  keep  at  their  disposal  the  balance  of  the  above  mentioned  obli- 
gations, amonntiug  to  22,415  dollars  37  cents,  for  their  bond  to  the  cnstoms* 
saving  to  myself  the  disposal  of  this  balance  when  the  landing  certificates  are 
arrived,  and  after  the  final  settlement  of  our  account. 

■<  dd.  To  drop,  for  the  present  all  altercations,  respecting  the  responsibilty 
which  I  have  a  right  to  exercise  against  Messrs.  Oonvemenr  &,  Kemble,  if 
the  delay  of  the  necessary  dispositions  in  France  shonld  be  prodoctlve  of 
some  injury  to  me,  in  the  recovery  of  the  obligations  of  the  purohaBSis  of  my 
goods." 

To  this  letter  and  the  proposals,  Gonvemeur  dt  KemUe,  on  the  same  day, 
replied  as  follows ;  "  Desirous  as  we  are  of  coming  to  an  aocommodalion 
with  you,  we  cannot,  consistent  with  a  regard  to  our  own  seoority,  accede  to  the 
propositions  which  accompanied  your  favor  of  this  date.  We  deem  ourselves 
entitled  to  a  reimbursement  out  of  the  firrt  proceeds  of  the  cotton  and  indtgo. 
If,  therefore,  wo  anthprize  yon  to  receive  100,000  dollars,  it  may  ezhnnst  the 
whole  of  the  proceeds,  in  which  case  our  security  will  be  eonsideraUy  di- 
minished, as  we  could  have  recouise  only  to  Messrs.  Gomez,  Lopez,  and  Ri- 
vera, on  their  notes,"  dec. 

On  the  15th  June,  Le  Guen  again  writes :  "  I  had  hoped  that  mj  prepo- 
sitions would  have  appeared  to  yon  entirely  reasonable,  or  at  least,  that  yon 
would  have  made  roe  such  others  in  return  of  a  specific  nature,  as  you  did 
yourselves  approve.  But  instead  of  this,  yon  merely  refer  me  to  yov  former 
propositions,  of  which  I  know  not  of  any,  except  a  reference  to  arbitimtion. 
I  am  obliged  to  conclude  still  more  firmly  than  heretofore,  that  it  is  your  de- 
termination at  all  events,  to  retain  my  whole  property  in  your  disposition,  till 
the  final  winding  up  of  the  speculation  of  Messrs.  Gimiez,  Lopez  and  Rivrm, 
and  the  receipt  by  you  in  this  country  of  the  proceeds  of  my  caigo.  Thus 
depriving  me  of  the  election  which  was  reserved  by  the  terms  of  the  contract, 
to  receive  the  money  coming  to  me,  in  Europe,  and  disappointing  all  the 
measures  projected  on  that  basis.  I  protest  once  mofe  against  this  mode  of 
proceeding,  and  all  the  consequences  of  it ;  and  I  demand,  for  the  last  tine, 
that  yon  forthwith  furnish  me  with  an  authenticated  copy  of  the  c«ntnet 
of  sale,  and  with  a  competent  anthorisation  to  reoeive  at  the  port  of  dis- 
charge, whatever  sum  shall  remain  of  the  proceeds  of  the  goods  sold  on  aqr 
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On  the  7th  Jane,  1798,  the  apppellant  put  in  his 
answer  *to  the  bill  of  the  respondents,  in  which  he    [*462] 
set  forth  the  bill  filed-  by  X3onaez  &  Rivera,  and  his 
answer  to  that  bill^  in  which  he  explicitly  denied  every  alle- 
gation of  fraud. 

aecoaDt,  to  MeMn.  Gomec,  Lopez  and  Riven,  after  dednetin^  and  reserving 
at  yonr  disposal,  such  sum  as  shall  be  completely  safficlent  to  cover  you  for 
the  general  balance  of  yonr* account,  and  /or  all  that  you  have  made  your- 
selves accountable  for  on  my  account,  also  for  the  commissions  yoa  claim  as 
well  on  the  receipt  as  on  the  sale,  and  even  for  damages,  in  case  of  protest 
of  the  bill  of  exchange  to  be  drawn  for  the  freight  or  charter  money,  and  for 
insurance  of  the  money  which  you  claim,  to  cover  you  for  your  advances 
and  responsibilities  to  the  United  States.  This,  nevertheless,  is  not  to  be 
understood  as  a  final  admission  of  any  claims  on  yonr  part,  which  may  not 
be  according  to  law,  and  the  usage  of  trade  ;  but  as  a  preliminary  arrange- 
ment for  your  eventual  security." 

Ob  the  same  day,  Gonvemeor  &  Kemble  sent  the  following  answer; 
"  Upon  reviewing  our  late  correspondence,  we  cannot  but  think  that  we  have 
manifested  every  dispositton  to  brmg  the  controversy  between  us  to  a  speedy 
and  amicable  determination.  We  have  oflfered,  and  again  repeat  the  propo- 
sal, that  we  will  deliver  into  yonr  hands,  all  the  papers  and  notes  which  re- 
faid  this  transaction  without  delay,  upon  yonr  giving  us  satisfactory  security 
in  this  country,  to  pay  us  in  a  reasonable  time  our  commission,  and  such  sums 
as  we  may  have  disbursed,  or  made  ourselves  responsible  for,  on  your  account, 
and  also  sufficiently  secure  us  against  the  payment  of  such  sums  as  we  may 
evontnally  be  called  upon  by  reason  of  our  interference  in  this  business. 
When  it  Is  considered  that  we  have  a  right  to  insist  upon  an  immediate  pay- 
ment of  the  balance  of  our  account,  as  the  condition  of  our  delivering  up 
these  papers,  you  cannot  deem  this  proposition  unreasonable.  We  are  cer- 
tainly not  obliged  to  receive  payment  in  France,  especially  at  a  tnne  when 
so  many  difficulties  attend  getting  money  from  that  country  ;  and  were  we 
to  accede  to  the  urms  held  out  by  yonr  favor  of  this  date,  we  should  b^ 
obliged  to  wait  the  event  of  an  tpplication  for  the  money,  to  Messrs.  Gomez, 
Lopez,  and  Rivera,  in  France,  before  we  could  have  recourse  In  you.  Much 
more  has  already  been  said  upon  this  subject  than  was  necessary  ;  to  con- 
clude, we  conceive  ourselves  entitled  to  keep  all  the  securities  we  have  at 
present,  and  were  we  disposed  to  be  litigious,  we  might,  even  now,  apply  to 
you  in  a  judicial  way  for  the  payment  of  our  demand.  This  being  our  situa- 
tion, we  have  no  hesitation  in  rejecting  your  offers  of  this  day  as  inadmissi- 
ble. If  you  are  so  solicitous  of  having  anthenticated  copies  of  the  contractr 
and  an  authorization  to  receive  the  money,  we  are  willing  to  give  them  upon 
the  terms  herein  before  mentioned,  or  upon  any  other  terms  which  three  in- 
different gentlemen  shall  point  out." 

On  the  IGih  June,  1795,  Le  Guen  again  wrftes,  among  other  things:  «I 
confine  myself  to  demanding  of  yon  without  delay,  an  authenticated  and 
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['463]        *To  prerent  any  risk  or  inconvetiience  to  the  ap- 
pellant, the  chancellor  ordered  the  respondents  to 
pAy  the  ambunt  of  the  judgment  into  the  bank  of  Kew 

certified  eq>y  of  the  coDtract  of  mIo  made  with  Me«n.  Gomoz,  Lopei  «ad 
RiVera,  and  to  declariog  to  yon,  that  inaamoeh  aa  yon  have,  by  the  ciicmn- 
atancee  which  preceded  the  departure  of  the  cargo,  and  in  addition  thereto, 
by  refosing  to  comply  with  all  the  propeeitiona  and  demanda  I  have  made  to 
yoa  aince,  entirely  deranged  my  plana,  and  depwved  me  of  the  power  of  com- 
nlanding  my  fnnda  in  France,  and  of  all  the  advantage  (h>m  the  employment 
of  them  there,  I  hold  you  reaponsible,  and  ahall  inaiat  upon  your  reaponaibility 
for  all  loaaea,  damagea  and  diaadYantagea  which  may  enaue,  including  an  in- 
demnification for  the  derangement  of  the  meaaurea  I  had  adopted  for  pro- 
ceeding in  perMu  to  France,  to  poancBfl  myaelf  of  my  property." 

On  the  17th  October,  Gouvemeur  Sl  Kemble,  in  a  letter,  obaerve ;  **  That 
unfortunate  adYonture  of  Mr.  Gomez,  aa  we  were  well  aware  of,  ia  like  to 
turn  to  a  ruiuoua  account  After  waiting  aome  time  at  Havre,  he  haa  been 
obliged  to  ezpoee  it  to  further  riaka  and  expenaea,  by  proceeding  to  Hambuigh 
for  n  market." 

On  the  7th  December,  1795,  GouTemeur  Sl  Kemble  write :  "  Aa  a  Teaael 
will  aail  in  a  day  or  two  for  Hamburgh,  we  take  the  liberty  to  inform  you. 
that  we  are  willing,  if  it  will  meet  your  approbation,  to  authorize  the  Ameri- 
can conaul  reaidiog  at  that  port,  or  any  other  gentleman  we  can  mutually 
agree  upon,  to  receive  from  Meaara.  Gomez,  Lopez  and  Rivera,  payment  on 
account  of  their  notea,  agreeable  to  the  fourth  article  of  their  contract  with 
ua  if  you  deem  any  other  authority  neceaaary,  we  will  have  no  objection  to 
join  in  it,  if  the  aame  ahall  be  conaiatent  with  our  aafety  and  aecurity.  Aa 
Mr.  Gomez  ia  at  Hamburgh  with  the  cargo,  it  ia  probable  auch  authority  will 
find  him  there,  and  that  he  will  be  diapoaed  to  treat  with  our  agent  upon  fair 
and  equitable  terma.  The  money  we  propoae  to  remain  in  the  eonsura  handa, 
aubject  to  our  draft,  or  aolject  to  your  own  order ;  provided  you  will  either  pay, 
or  give  ua  good  aecurity,  for  our  demanda  agaioat  you.  In  caae  of  any  diffi- 
culty in  adjuatiog  our  aceount,  we  will  aubmit  the  aame  to  the  monthly  com- 
mittee of  the  chamber  of  commerce,  or  to  any  other  indifferent  peraona." 

To  thia  Le  Guen,  on  the  9th  December,  replied ;  *'  You  are  perfectly  ap- 
priaed  on  the  ground  on  which  I  conceive  myaelf  to  ataod.  I  have  made  a 
contract  upon  a  definite  price,  and  I  have  legal  advice  upon  which  I  rely* 
that  you  are  my  guarantee  in  caae  of  diaaatroua  conaequencea ;  looking  to 
your  reaponaibility,  I  feel  tranquil  for  the  event,  and  cannot  be  expected  to 
abandon  or  weaken  ao  good  a  ground.  Willi  ibis  aaviug,  which  I  make 
once  for  all,  aa  to  what  I  now  add,  or  may  hereafter  aay  upon  the  aubject,  I 
reply  I  to  your  firat  letter,  that  I  think  it  would  be  for  tlie  interest  of  all  con- 
cerned, that  the  proceeds  of  the  cargo  in  Hamburgh  should  be  paid  into  the 
handa  of,  and  deposited  with  aome  person  or  bouse  of  unqueatiooable  respon- 
aibility.  Not  being  acquainted  with  the  mercantile  atanding  of  the  American 
•onaul,  I  can  aay  nothing,  but  I  have  entire  confidence  in  eiUier  of  the  housea, 
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York ;  and  the  plaintiff  was  permitted  to    draw 

•out,  unconditionally,  about  63,000  dollars;  the  re-    [*4tot\ 

sidue  was  received  by  him,  on  giving  security  to 

of  Meosn,  Bernfaeid  6l  Nootnagal,  Labbeit  6l  Domaa,  and.Matthuson  So 
Silem. 

On  the  lUh  December,  Gonverneur  &  Kemble  a^aia  write;  "  Under  a 
conviction  that  it  is  yonr  wish  that  we  may  assume  a  discretion  which  may 
eventually  render  us  liable,  we  think  proper  to  inform  you,  that  we  shall  not 
empower  any  house  in  Europe  to  receive  any  payment  on  the  notes  we  hold, 
without  an  express  authority  from  yon  in  writing  for  that  purpose.  Unless 
we  receive  explicit  directions  from  you  on  that  head,  we  shall  think  it  our 
duty  to  wait  until  the  money  is  remitted  to  this  country,  or  until  we  receive 
advice  that  it  is  placed  in  Europe,  so  as  to  be  commanded  by  us  without  any 
risk." 

On  the  same  day  Le  Guen  writes ;  *'  I  entirely  approve  of  the  idea  that  if 
the  deposit  be  made  with  either  of  the  houses  I  have  indicated,  or  with  any 
other  we  may  agree  upon,  I  will  take  the  risks  of  it  to  the  extent  of  the  sum 
deposited,  and  it  shall  in  no  wise  be  deemed  to  implicate  you  in  any  new  re- 
sponsibilty.  But  I  consent  to  this  only,  on  the  ground  that  1  cannot  obtain 
from  yon  an  authorisation  to  receive  the  proceeds  myself,  which  I  should 
prefer,  and  if  obtained,  wonld  immediately  depart  for  Hamburgh.  The  sum 
I  shall  receive  will  be  in  deduction  for  the  one  I  claim,  preserving  at  the  same 
time,  all  my  right  for  the  remaining  balance,  which  I  mean  to  maintain  in| 
either  ease.*' 

To  this,  Gonverneor  6l  Kemble  on  the  same  day,  answered  ;  "  We  are 
ready  to  execute  the  necessary  powers  to  either  of  the  houses  which  yoi| 
mention  in  your  letter  of  the  9th  iust.  in  such  form  as  our  counsel  shal 
jointly  agree  npon,  for  the  purpose  of  receiving  the  proceeds  of  the  cargo  sold 
to  Messrs.  Gomez,  Lopez  and  Rivera,  in  this  case  it  is  understood,  that  70^ 
secure  us  for  all  pur  claims,  and  against  all  the  contingent  demands  which 
may  be  made  against  us  on  account  of  our  agency,  which  in  case  of  aq^ 
dispute,  shall  be  immediately  adjusted,  if  you  agree,  by  the  monthly  commit- 
tee of  the  chamber  of  commerce,  or  by  any  three  merehants  we  can  fix  upon." 

On  the  26th  December,  Le  Guen  writes ;  *'  I  have  been  favored  with  yonr 
letter  of  the  33d  insL  therewith  enclosed  a  copy  of  the  one  of  the  22d  inst, 
which  you  wrote  to  Messrs.  Labbert  &>  Dumas,  in  Hamburgh,  I  am  sur? 
prised  yon  do  not  notice  mine  of  the  23d.  I  do  accept  the  proposal  con- 
cerning the  deposit,  as  the  only  one  left  in  my  power  and  referring  to  my 
letter  of  the  19th  instant,  that  as  you  are  unwilling  to  agree  with  my  proposal 
to  divide  the  deposite  between  two  houses,  I  consent  that  it  be  paid  into  the 
hands  of  Messrs.  Lubbert  &  Dumas ;  as  the  deposit  is  at  my  risk,  I  expect 
that  it  will  not  be  disposed  of,  in  any  case  without  my  consent." 

On  the  2d  January,  1796,  Governeur  &,  Kemble  write  ;  "  That  they  are  in 
poaMssion  of  the  information  respecting  the  operations  of  Mr.  Gomez  in 
England,  which  makes  it  necejaary  that  the  power  should  go   forward  to 
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refund,  in  case  it  should  become  necessary,  by  the  decree 

of  the  court. 
[*455j        *After  publication  had  passed,  the  chancellofi  on 

Messrs.  Smiths  &,  Atkinson,  of  London,  instead  of  Messrs.  Labbert  Jb  Dmnas* 
of  Hamborgfa,  which  is  prepared  ready  for  the  purpose,  and  they  will  take 
care  to  forward  it ;  that  it  is  probable,  from  their  information,  that  the  pro- 
perty wiU  be  removed  from  Hambnrjgrh  to  London ;  that  pari  of  the  cotton 
was  actually  on  its  way.  They  will,  therefore,  pursue 'the  necessary  steps  to 
touch  as  much  of  the  money  as  can  be  done  in  Europe,  not  doubting  of  bia 
approbation." 

To  which  Le  Guen,  on  the  6th  January,  answered  ;  "  Though  I  will  not 
disapproTe  of  any  measures  you  may  take  to  secure  the  proceeds  of  the  earfo 
for  whomsoever  it  may  concern  ;  yet  it  must  be  understood,  that  I  assnmo 
no  special  risk  upon  the  subject,  and  that  I  look  more  and  more  to  your 
eventual  responsibility.  The  going  with  the  cargo  from  the  port  of  discharge 
at  Hamburgh,  to  London,  changes  esseotiaUy  the  nature  and  eflbct  of  the 
contract" 

On  the  25th  March,  1796,  Gouvemeur  &>  KemUe  write  to  Le  Gaeo,  that 
**  they  transmit  to  bira  therewith,  the  copy  of  a  letter  they  have  just  reeeiTed 
from  Mr.  Gomez,  relative  to  the  cotton  and  indigo  sold  to  Gomez,  Lopei  and 
Rivera.  An  extract  of  a  letter  relative  to  it,  from  Measrs.  Smiths  dt  Atkinson, 
of  London  ;  and  that  after  he  has  perused  them  attentively,  they  would  be 
glad  to  receive  his  directions  respecting  it,  if  he  wishes  anything  to  be  done  on 
their  parts." 

To  which  Le  Guen  on  the  38th  March,  replies ;  "  I  have  received  yma 
note  of  the  25th  inst  with  copies  of  letters  of  the  5th  and  6th  of  January  laatf 
from  Mr.  Gomez,  and  Messrs.  Smiths  &  Atkinson.  In  answer,  I  refer  yon  to 
mine  to  you,  of  the  6th  January  last ;  and  have  only  to  add,  that  situated  aa 
the  affair  is,  I  have  no  directions  to  give." 

The  verdict  then  states,  that  by  the  custom  of  Normandy,  in  which  pro* 
vlnce  the  port  of  Havre  de  Grace  is  situated,  the  vendor  of  a  cargo  of  goods 
and  merchandizes  has  a  privilege  or  lien  upon  the  cargo,  for  the  price  of  it, 
until  it  is  sold  by  the  purchaser,  and  actually  delivered  to  another  person  : 
And  that  in  consequence  of  such  lien  or  privilege,  such  vendor,  if  he  thinks 
himself  in  danger  of  losing  his  security,  may  apply  to  the  consular  tribunals 
for  redress,  and  that  such  tribunals,  proceeding  upon  principles  of  equity  and 
good  conscience,  would  interpose  to  prevent  the  removal  of  such  cargo  by  the 
purchaser  to  another  place,  unless  upon  good  security  being  given  to  tha  ven- 
dor, it  appeared  that  it  would  thereby  be  subjected  to  great  danger  or  deterio- 
ration, and  this,  even  if  there  was  a  clause  in  the  contract  of  sale  allowing 
the  going  to  another  port ;  but  that  in  the  last  case  very  strong  proof  would 
be  required  that  the  purchaser  was  in  real  danger  of  suffering  by  the  removal ; 
that  Louis  Le  Guen  always  was,  and  yet  is,  a  citizen  of  France ;  that  Gou- 
vemeur dD  Kemble  did  not,  at  any  time  previous  to  the  1st  December,  1795, 
elect  to  receive  the  proceeds  of  the  said  cotton  and  indigo  at  the  port  of  &- 
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the  1st  March,  1799,  directed  that  an  issue  shoald  be  tried  in 

the  supreme  court,  to  determine  whether  there  had 

been  *any  fraud  in  the  sale  of  the  cotton  and  indigo,    [M66] 

charge,  oor  to  ^y6  to  th«  said  Loni*  Le  Gaen  any  anthoriz^tion  to  receiTe 
the  proceeds  of  the  said  eottoa  and  indigo  in  Eorope,  or  any  part  thereof,  and 
did,  on  or  about  the  32d  Deeember,  aforesaid,  elect  to  receire  the  said  pro- 
ceeds at  Hambnifh,  and  afterwards  did,  on  the  3d  January ,  1796,  elect  to 
receiTe  the  said  proceeds  at  London  ;  that  in  the  month  of  Jane,  1795,  a  de- 
mand was  made  by  the  plaintiff,  of  the  defendants,  for  an  anthorizatton  to 
receive  from  the  said  Gomes,  Lopet  and  Rirera,  agreeably  to  the  terms  of 
the  contract  aforesaid,  at  the  port  in  Europe,  where  the  said  ship  White  Fox 
should  discharge-  her  said  cargo  of  cotton  and  indigo,  such  sum  or  snms  of 
money  as  should  be  due  to  the  plaintiff  on  account  of  the  same,  after  deduct* 
ing  therefrom  and  leaving  subject  to  the  control  of  the  defendsnti,  a  sum  suf- 
ficient to  re-imburse  them  for  the  balance  due  the  defendants  on  the  adjust- 
ment of  their  accoonts,  and  also  a  sufficient  sum  to  indemnify  the  defendants 
against  engagements  they  had  entered  into  on  account  of  the  plaintiff,  in  the 
coorse  of  their  said  agency,  with  which  demand  the  defendants  refused  to 
comply ;  that  the  defendants,  when  the  said  demand  was  made,  offered,  and 
proposed  to  resign  all  the  papers,  notes  and  other  documents  relating  to  the 
said  agency  Into  the  hands  of  the  plaintiff,  and  give  him  a  competent  autho* 
risation  to  conduct  the  said  businesi,  on  the  plaintiff's  paying  to  the  defen- 
dants the  balance  of  their  account,  and  on  the  plaintiff's  secniing  the  defen- 
dants in  this  country  against  any  engagements  they  might  have  entered  into, 
or  responsibiUties  to  which  they  had  exposed  themselves,  in  consequence  of 
their  agency,  with  which  oflfors  and  proposals  the  plaintiff  ne^ected  and  re- 
fused to  comply ;  but  whether  by  reason  of  the  premises  the  said  Isaac  Gou- 
Temeur  and  Peter  KemUe  became  liable  to  the  said  Louis  Lo  Guen,  as  is 
stated  in  the  first  count  of  the  declaration,  the  said  jurors  are  ignorant,  and  they 
pray  the  advice  of  the  court  in  the  premises :  And  if  the  court  shall  lie  of 
opinion,  that  the  said  Isaac  GouTemeur  and  Peter  Kembte,  by  reason  of  the 
said  premises,  have  made  themselves  liable  to  pay  the  plaintiff  the  amount 
agreed  on  by  the  said  contract  as  the  price  of  the  said  cotton  and  indigo, 
then  the  said  jurors  do  say,  upon  their  said  oath,  that  the  said  Isaac  Gonver- 
■eur  and  Peter  KemUe  did  undertake  and  promise,  in  teanner  and  form  as 
the  said  Louis  Le  Guen  hath,  in  and  by  the  first  count  of  his  said  declaration 
above  alleged ;  and  they  assess  the  damages  of  the  said  Louis  Le  Guen,  by 
reason  thereof,  oyer  and  above  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended,  to  119,302  doUan  66  cents,  and  for  those  costo  and 
charges  to  six  cents  ;  but  if  the  said  court  shall  be  of  opinion,  that  the  said 
Isaac  Gouvemeur  and  Peter  Kemble  did  not,  by  reason  of  the  'premises,  be- 
come liable  as  aforesaid,  then  the  said  jurors  find,  that  the  said  Isaac  Gouver- 
■eur  and  Peter  Kemble  did  not  undertake  and  promise,  in  manner  and  form 
as  the  said  Louis  Le  Guen  hath,  in  and  by  the  said  first  count  of  his  said  de- 
claration above  alleged. 
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and  ordered  the  trial  to  be  before  a  special  jury,  at  the  next 
circuit  court  iu  the  county  of  Dutchess. 

[*467]  *A  previous  question  hairing  been  reserved  by  the 
counsel  on  both  sides,  to  be  determined  as  preliminary 

BuTTt  H&rimm  and  HamiUon,  for  the  plaintiff 
Coxine,  Pendleton  and  B,  Livingtion,  for  the  defendant!. 
liAinmo,  J.    This  action  was  bronght  by  the  plaintiff,  againet  the  defen- 
dants, as  his  faetors,  substantially, 

1.  For  not  electing,  punnant  to  his  instmetions,  to  leeeiTO  the  proceeds  of 
certain  pareels  of  cotton  and  indigo  in  Europe :  And, 

2.  For  not  giving  to  the  plaintiff  anthority  to  receive,  at  the  port  of  die- 
charge,  so  much  of  the  proceeds  of  the  sales  of  such  cotton  and  indigo  as 
remained,  after  deducting  a  sum  sufficient  to  cover  the  defendants  for  the 
general  balance  of  their  account,  and  other  claims  and  responsibilities,  in  con- 
sequence of  their  agency. 

This  action,  in  its  consequences  afiecting  private  interests,  of  great  magni- 
tude, has  been  strenuously  contended  between  the  parties,  in  every  stags  of 
its  progress  which  would  admit  of  urging  their  adverse  and  totally  irreoon- 
dlable  pretensions. 

In  the  ardor  of  controveny,  they  have,  however,  conceded  these  points* 
which  without  their  concessioa,  would  not  admit  of  a  doubt.  That,  in  ordinary 
eases,  a  factor  is  bound  to  comply  with  the  instructions  of  his  principal,  in  the 
dbposition  of  the  subject  entrusted  to  his  care.  That  the  factor  has  a  lien  on 
it,  for  all  his  advances,  commissions  and  reeponsibilities ;  and  that  he  is  not 
oompellable  to  part  with  the  subject  or  its  production,  ifitot  eenvtried  tnlo  cmA, 
until  those  demands  are  completely  satisfied ;  for  if  the  subject  is  converted 
into  caiih,  the  reason  for  pledging  the  whole,  for  the  security  of  the  factor, 
ceases ;  as,  by  retaining  the  sum  he  is  entitled  to,  or  responsible  for,  he  can 
incur  no  further  risk  of  failing  in  an  ultimate  satisfaction. 

No  doubt  could  arise  respecting  the  application  of  these  principles  to  this 
case,  while  the  subject  remained  to  be  disposed  of  in  the  ordinary  mode  of 
sale,  at  the  place  at  which  it  appears  both  parties  originally  contemplated  a 
disposition  of  the  subject. 

But  the  parties  having  by  a  contract,  to  which  they  all  assented,  made  an 
arrangement  to  convey  the  subject  to  Europe,  their  situation  was  by  that 
means  varied  as  to  the  local  exercise  of  their  respective  rights  ;  and  which,  I 
take  it  by  that  contract,  they  reciprocally  agreed  to  modify,  so  as  to  cairy  it 
into  effect  in  alt  its  parts,  preserving  their  mutual  relations  and  rights,  as 
principals  and  factors. 

The  questions  which  arose  on  the  contract  were  ; 

Ist.  Whether  the  defendants  were  bound  to  elect  to  receive  the  proceeds  of 
the  subject  of  factorage  in  Europe  7 

Sdly.  Whether  the  plaintiff  had  a  right  to  exact  payment  of  the  surplus 
from  the  defendants  in  Europe,  after  satisfjring  the  whole  amount  of  their 
commissions,  advances  and  responsibilities  7  and, 
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to  the  trial,  namely^  '<  whether  the  respondents  were 
precluded  *by  the   antecedent  circumstance,  from    [*468] 
insisting  on  the  alleged  fraud  as  a  ground  of  relief/' 
the  chancellor  decided  that  they  were  not  precluded,  and 

3dly.  If  the  defefldaiits  wef0  boand  to  make  nieh  eieotion,  and  wore  enlijeot 
to  make  rach  parment,  what  ought  to  be  the  mearare  of  damages? 

Aa  to  the  fint  point,  the  eabject  of  faetorage  was  evidently  entrasted  to  the 
defendants  for  the  benefit  of  the  plaintiff;  his  interest  was  the  primary  oli}eot 
to  be  attended  to  in  the  conduct  of  his  factors,  and  every  instrnetion  given  by 
him  not  incompatible  with  their  rights,  it  was  their  duty  to  conform  to  and 
carry  into  eflbct.  The  election  reserved  to  the  defendants  by  the  contract 
with  Gomez,  Lopes,  and  Rivera,  must  of  necessity  be  considered,  as  for  his 
benefit  and  emolument,  and  as  Inseparably  incident  to  the  trust  confided  to 
them ;  for  every  disposition  of  the  sobject,  pursuant  to  the  instructions  of  their 
principal,  could  only  be  for  his  advantage  eiolnsively ;  unless  some  positive 
contract  detracted  from,  or  made  a  different  modification  ^of  his  interests. 
From  the  most  attentive  examination  of  the  contract  given  in  evidence  at 
the  trial,  I  could  discover  no  traits  in  it,  to  satisfy  my  mind  that  it  was  the 
intent  of  the  parties  that  this  obvious  principle  should  be  departed  firom.  The 
reservation  of  the  rights  of  election  to  receive  the  proceeds  of  the  cotton  and 
indigo,  either  at  New  York  or  in  Europe,  and  the  premium  to  be  received  by 
the  defendants,  if  they  should  elect  to  receive  in  Europe,  were  in  my  opinion, 
dearly  intended,  and  ought  to  enure  solely  for  the  benefit  of  the  plaintiff;  if 
so,  the  defendants  could  not,  alter  consenting  to  export  the  subject,  avoid  a 
compliance  with  the  instruction  of  their  principal  at  to  the  egereise  of  tko 
right  of  Bleetion,  without  violating  their  duty. 

As  to  the  second  point,  it  appeared  to  me,  that  though  the  defendants  were 
not  compellable  to  part  with  the  subject  confided  to  them  as  factors,  to  bo  dio* 
pooed  of  at  New  York,  so  as  to  permit  its  exportation,  without  being  satisfied 
for  whole  amount  of  their  commissions,  advances  and  responsibilities ;  yet,  that 
by  assenting  to  the  exportation,  they  virtually  stipulated  to  exercise  the  rights 
they  had  acquired,  as  factois,  at  the  port  of  discharge  in  Europe ;  by  that 
mesns  relinquishing  the  locality  of  their  agency,  and  consenting  to  leave  it  at 
large,  and  thus  attaching  their  rights  and  duties  to  the  subject,  to  be  exerted 
and  exercised  at  whatever  place  it  might  be  transmitted  to,  in  pnnuance  of 
the  contract,  to  which  they  were  parties,  and  thus  placing  themselves  in  the 
same  situation,  and  preserving  the  same  relations  at  the  port  of  discharge,  as 
they  were  placed  in,  and  as  subsisted  between  them  at  New  York,  provions  to 
the  arrangement  contemplated  by  the  contract 

If  this  Is  a  legal  and  consistent  exposition  of  the  contract,  it  would  resnlti 
that  though  the  defendants  might  retain  the  control  of  the  property  of  their 
principal,  either  peroonally  or  by  oubotitution  of  othero,  whom  they  omppooed 
tmot'Worthyt  and  for  wAom  conduct  they  were  content  to  be  reeponoible, 
until  it  was  converted  into  money ;  yet  the  instant  it  was  so  converted  in  their 
hands,  or  in  those  of  their  agenti  it  was  their  duty,  after  retaining  the  amoont 
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[*459]    confirmed  the  *order  for  the  trial  of  the  issue.    From 
this  order,  the  present  appeal  was  entered  to  this 
court. 
The  evidence  given  in  the  court  of  chancery  on  the  part 

of  their  eominitrioni  adrAncM  and  rwponiibilitiM,  to  pay  tho  sorplns  to  t^ 
plaintiff,  at  such  port  of  diaeliarxa,  if  bo  slioald  require  it ;  and  that  aa  their 
agency  was  indiepensable  to  enable  the  plaintiff  to  avail  himaelf  of  his  rigfatst 
under  the  eontract  in  qaeetion,  hy  beooming  partieo  to  it,  they  ezproMod  their 
roadinoM  to  do,  and  submitted  to  the  obligation  of  doing  every  thing  in  their 
power,  which  conid  be  reasonably  expected  from  them  as  factors,  to  facilitate 
the  arrangement  they  had  acceded  to,  so  as  to  produce  conseqaenoas  uMat 
advantageous  to  their  principal,  not  impairing  thenr  own  rights. 

In  this  case  the  contract  was  made  with,  and  in  the  names  of  the  defen- 
dants ;  the  plaintiff  must  rely  upon  their  agency,  or  on  authority  received 
from  them,  to  enable  him  to  eiert  any  power  in  controlling  the  deatination, 
or  obtaining  any  part  of  the  proceeds  of  the  subject ;  if  they  rataed  theb  aid 
to  eflbct  both  or  either  of  these  objects,  they  were  unattainable  by  the  plain- 
tiff. I  hold  that  he  had  a  right  to  exact  from  the  defendanU  this  aid,  so  lu 
as  to  enable  him  to  receive  the  surplus  of  the  proceeds  of  the  sobjeet,  after 
satisfying  the  demands  of  the  defendants  at  the  port  of  discharge-^that  their 
refusal  to  authorize  him  to  receive  such  surplus,  wot  a  violation  of  their  irvot, 
which  amounted  to  full  evidence  of  an  intent  to  convert  the  whole  to  their 
own  use,  relgardleoe  of  the  intereoto  or  inotruetiono  of  their  fHneipal ;  and 
that  for  such  violation  they  became  liable,  as  in  cases  where  the  factor  had, 
contrary  to  the  instructions  of  his  principal,  credited,  or  credited  for  a  longer 
period  than  that  limited  by  such  instructions.  In  both  these  cases  it  has  been 
held,  that  the  giving  such  credit  is  evidence  of  a  dispoaition  by  the  factor  on 
his  own  account,  and  that  he  ie  anewerable  for  the  amount  to  hie  princifalt 
whatever  may  he  the  reomlt  of  eueh  oalee. 

In  giving  this  opinion,  I  lay  out  of  the  case,  as  totally  inapplicable  to  Its 
real  merits,  the  various  propoaitlons  reciprocally  made  and  rejected  by  the 
parties ;  as  propositions  made  by  one  party,  to  which  the  other  was  not  ob- 
liged to  accede,  they  could  not  influence  a  decision  on  the  questions  which 
arose  in  the  cause.  The  demand  made  by  the  plaintiff,  in  his  letters  of  the 
15th  of  June,  is  such  a  one,  as  I  think  he  had  a  right  to  exact  a  compliance 
with,  and  that  the  refusal  on  the  part  of  the  defendants  to  comply  with  it, 
was,  in  effect,  a  dereliction  of  the  relation  in  which  they  had  placed  them* 
selves  as  factors  to  the  plaintiff,  of  which  he  might  avail  himself,  to  hold  them 
accountable  for  the  whole  subject,  by  substitution,  instead  of  Goipei,  Lopes, 
and  Rivera. 
As  to  the  third  point- 
All  the  facta  respecting  this  transaction  in  Europe,  were  of  a  nature  inca* 
pable  of  being  developed  in  the  eonrse  of  legal  inveatigation  here,  till  aeveral 
months  after  the  vessel  sailed  from  New  York.  The  plaintiff's  right  of  ac- 
tion, however,  accrued  upon  the  refusal  of  the  defendants  to  comply  with  hia 
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*of  the  respondoQts,  was  in  substance  as  follows:    [*460J 
That  the  appellant  in  his  conversations  with  Gomez, 
Lopez,  and  Rivera  represented  the  cation  as  of  the 
growth  of  the  Isle  *of  France^  and  the  indigo  as  of    [*461 

demand.  If  we  depart  from  the  subject,  and  do  not  consider  its  value  as  set- 
tled by  the  contract  to  which  the  defendants  were  parties,  I  know  of  none,  to 
which  a  resort  could  be  had  for  the  measure  of  damagres ;  and  1  have,  since 
this  cause  was  first  presented  for  my  determination,  sought  it  with  a  consid- 
erable degree  of  solicitude,  arising  from  the  important  colMequences  of  that 
opinion,  as  affecting  the  plainti^.  I  could  not,  however,  satisfy  myself,  that 
any  other  measure  could  be  resorted  to  on  this  occasion  ;  and  if  the  with- 
drawing the  subject  from  the  control  of  the  principal,  if  assuming  an  absolute 
and  uncontrolled  disposition  of  it,  amounted  to  a  conversion  of  the  property  of 
the  principal  by  the  factors  to  their  own  use*  the  amount  of  the  sales  to  Go- 
mez, Lopez,  and  Rivera,  deducting  the  amount  of  the  defendants'  demand, 
appears  to  me,  to  present  not  only  a  reasonable,  but  the  only  rule  of  damages 
in  this  case. 

I  am,  therefore,  of  opinion,  that  the  plaintiff  is  entitled  to  judgment 
Bknson,  J.  The  question  in  this  cause  is,  whether  the  trust  which  the  de- 
fendants took  on  themselves  for  the  plaintiff  was  such,  as  that  he  had  a  right 
to  demand  from  them  what  he  did  demand,  in  his  letter  of  the  15th  June, 
1795.  The  facts  from  which  this  right  is  to  arise,  are  those  only  which  pre* 
ceded  the  dlst  May,  inclusive,  being  the  day  on  which  the  ship  sailed,  with 
the  cotton  and  indigo  on  board.  None  of  the  eubeequent  facts,  or  matters 
found  by  the  verdict,  have  varied  or  in  any  manner  affected  the  truet,  as  it 
then  toas,  and  are,  therefore,  no  further  material  or  useful  to  be  considered, 
than  as  some  of  them  may  serve,  in  the  nature  of  cireumetaniial  proof,  to  give 
a  more  full  and  distinct  knowledge  of  the  preceding  facts.  Hence  it  will  be 
perceived,  that  the  queetion  does  not  depend  on  the  law  cf  principal  and /ac- 
tor, as  to  the  rights  of  the  latter  to  retain.  The  rules  of  law  on  this  subject, 
generally,  are  acknowledged  to  be,  that  the  factor  has  a  right  to  retain  the 
property  of  the  principal  until  his  legal  demands  against  him  are  paid ;  that 
however  small  the  amount  of  the  demands,  and  however  great  the  amount  of 
property  may  be,  the  factor  is  not  bound  to  deliver  up  any  parcel  of  the  pro- 
perty, but  may  retain  the  whole  ;  that  he  hath  a  right  to  retain,  not  only 
until  he  shall  be  reimbursed  such  sums  as  he  may  have  paid,  but  also  until 
there  shall  be  deposited  with  him  a  sum,  competent  to  answer  whatever  be 
may  have  become  liable  to  pay  on  account  of  his  principal,  as  well  conttn- 
gently  as  absolutely ;  and  that  he  is  not  held  to  accept  of  a  security  of  any 
kind  instead  of  a  deposit ,  nor  a  deposit  of  goods  instead  of  a  deposit  of  money  ; 
but  these  rules  being  applicable  to  eases  only  where  the  principal  demands 
the  property  to  be  delivered  up  to  Aim,  are  inapplicable  to  the  present  ease,  in 
which  the  principal,  so  far  from  demanding  to  have  the  ]»operty,  or  any  part 
of  it,  delivered  up  to  him,  demands  only  a  mean  to  enable  him  to  receive  in 
another  and  distant  place,  where  the  same  is  payable  by  the  vendees  of  the 
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two  qualities,  Flotang  and  Violet  copper;  and  that  he  pro- 
duced samples  agreeing  with  this  representation; 

[*4G2J  that  the  purchasers  wished  to  delay  *the  conclusion 
of  the  bargain  for  a  few  days,  in  order  that  they  might 

property,  « the  soiii  which  may  remsiii  alter  the  factors  shaU  have  deducted 
and  TteerDtd  at  their  diepoeak  a  eum  completely  sufficient  to  corer  them  for 
the  general  balance  of  their  account,  however  claimed^  According  to  this 
statement  ef  the  question,  it  will  also  be  perceived,  that  to  seek  for  particular 
rules,  or  for  adjudications  precisely  and  throughout  apposite  to  it,  would  bo 
firuitlesB  and  unnecesrary ;  and  that  for  a  decision  on  it,  there  must  be  a  reli- 
ance wholly  on  judgment  or  dieeemment,  in  applying  to  the  case,  in  Its  pe- 
culiar and  appropriate  circumstances,  the  universal  maxim,  that  with  the  end 
th9  MSANS  aleo  mast  be  intended  to  be  granted.  In  this  view  of  the  contro- 
Tersy,  and  of  the  grounds  on  which  it  rests,  it  necessarily  divides  itself  Into 
the  following  inquiries  :  1st.  Is  the  stipulation  in  the  4th  article  of  the  con* 
tract,  reserving  an  option  to  the  vendors  to  receive  the  whole,  or  any  part  of 
the  consideration  money  for  the  goods,  in  Europe,  in  preference  to  leaving  it, 
to  be  receivable  in  this  country,  to  be  adjudged  to  have  been  intended  for  the 
interest  or  benefit  of  the  plainlifl^  the  principal,  instead  of  being  for  the  inte- 
rest or  benefit  of  tbe  defendants,  the  factors  or  eubetitutea  ;  or  in  other  words, 
is  the  Interest  or  benefit  of  the  plaintiff,  so  to  be  separated  from,  or  pcrmnount 
to,  any  interest  or  benefit  of  the  defendants,  as  to  be  deemed  the  end  to  have 
been  intended  to  be  answered  by  that  stipulation  7  If  so,  then — fl6\y.  Was 
what  the  plaintiff  demanded  from  the  defendants,  in  his  letter  to  them  of  the 
15th  June,  1795,  a  fit  and  reasonable  mean  to  that  end  7 

With  respect  to  the  first  of  these  questions,  it  would  appear  to  me  that  a 
mere  statement  of  it  precludes  the  necessity  of  proof,  or  demonstration  of  the 
truth  of  the  affirmative  ;  if  the  stipulation  specified  in  the  question,  is  for  the 
interest  or  benefit  of  tbe  defendants,  I  do  not  see  a  reason  for  not  supposing 
every  other  stipulation  in  the  contract  equally  so.  I  cannot  even  imagine  a 
rule  or  test  by  which  the  stipulations  intended  for  the  interest  or  benefit  of  the 
party  principal  are  to  be  discriminated  from  those  which  were  intended  for 
the  interest  or  benefit  of  the  ^riy  factors;  so  that  the  reasoning,  as  I  view 
it,  to  prove  that  tbe  stipulation  under  consideration  was  for  the  interest  or  be- 
nefit of  the  defendants,  must  terminate  In  a  conclusion,  that  the  whole  con- 
tract was  intended  for  their  interest  and  benefit.  The  sale  of  tbe  goods,  the 
persons  to  whom,  and  the  terms  on  which  they  were  sold,  were  by  the  **  ex- 
preee  direction**  of  the  plaintiff;  the  defendants  accept  of,  and  submit  to  the 
direction  ;  they  are  mere  instruments  to  effem  what  he  had  determined  was 
for  his  own,  not  for  their,  interest  and  benefit.  The  sale  was  of  the  residue 
of  the  cargo  of  the  ship  Cleopatra,  received  by  the  defendants,  to  be  sold  on 
account  of  the  plaintiff;  had  the  defendants  a  diflbrent  or  a  greater  interest 
or  benefit  in  the  last  sale  than  they  had  in  the  preceding  sales  7  In  their  ac- 
counts their  commissions  are  the  only  interest  or  benefit  they  claim.  On  a 
ealcolation  of  whose  profit  or  advantage  is  R  to  be,  to  elect  having  the  con- 
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examine  the  articles,  but  the  appellant  objected,  saying 

the  delay  was  unnecessary,  as  he  would  warrant  *the    [Mb3] 

articles,  and  if  allowed,  the  drawback  would  be  lost, 

as  the  time  for  exportation  with  that  privilege  was  nearly  ex- 

■ideration  money  for  the  ^oods  made  payable  in  Europe,  instead  of  leaving  it 
to  be  payable  in  this  coantry  ?  Was  It  to  be  on  a  calculation  of  profit  or  ad- 
vantage to  the  defendants?  To  whose  use  was  the  premium,  or  in  eflbet, 
additional  price,  of  five  per  cent  on  the  goods  to  be,  in  the  event  of  the  option 
to  receive  the  money  in  Europe,  to  the  use  of  the  defendants  or  to  the  use  of 
the  plaintifi*.  Most  certainly  to  the  use  of  the  latter ;  and  that  consideration 
alone  appears  to  me  to  furnish  an  argument  decisive  on  the  point  I  will  only 
add,  that  the  truth  of  the  proposition,  that  the  sale  in  question,  and  every 
term  and  condition  of  it,  is  to  be  considered  as  intended  for  the  interest  or 
benefit  of  the  plaintiff,  primary  to  and  exclusively  of  any  interest  or  benefit 
to  the  defendants,  except  their  commissions,  is  so  evident,  to  my  mind, 
that  it  is  not  without  difficulty  that  I  can  persuade  myself  that  I  have  rightly 
understood  the  defendants'  counsel,  when  I  suppose  they  meant  to  contend 
for  any  thing  diflferent  from  or  contrary  to  it. 

With  respect  to  the  second  question  also,  I  think  the  truth  is  not  less  obvi- 
ous, and  that  it  ought  almost  to  suffice,  merely  to  state,  that  to  suppose  the 
right  to  elect  to  have  the  money  receivable  in  Europe,  should  be  reserved  for 
the  interest  or  benefit  of  the  plaintiff,  and  consequently,  that  the  defendants 
were  bound,  in  virtue  of  their  trust,  to  exert  this  right  for  him,  whenever  he 
should  require  them,  and  that  they  should,  at  the  same  time,  have  a  right  to 
refuse  to  enable  him  to  receive  the  balance  there,  but  to  withhold  it  from  him, 
until,  after  having  been  received  there  by  them,  or  their  agent,  it  should  be 
remitted  to  this  country,  is  to  suppose  two  rights  in  one  and  the  same  subject, 
claimed  by  opposite  parties  against  each  other,  and  which  can  never  be  made 
to  consist  together.  Where  was  the  inconvenience  or  grievance  of  which 
the  defendants  could  complain,  if  they  were  to  be  held  to  pay  the  plaintiff  bis 
balance  in  Europe?  The  business  of  receiving  the  money  from  the  vendees 
of  the  goods,  of  making  out  and  settling  the  account  with  the  plaintiff,  and 
paying  him  the  tmlance,  could  have  been  done  by  an  agent;  not  so  conve- 
niently to  the  defendants,  it  may  be  admitted,  as  if  done  in  this  country ;  but 
was  the  inconvenience  of  doing  these  acts  by  another  instead  of  themselves, 
or  abroad,  at  a  sea  port  in  Europe,  instead  of  at  home,  such  as  the  law  must 
intend  the  hazard  of  it  not  to  have  been  within  the  trust  or  agency?  Surely 
the  law  must  intend  the  reverse.  Waiving,  however,  the  general  intendment 
of  law,  it  might  still  be  asked,  what  would  be  the  particular  intendment  In 
this  case,  from  the  express,  and  as  it  were,  special  provision  in  the  contract, 
that  the  money,  if  the  option  should  be  to  receive  it  abroad,  should  be  payable 
also  to  the  agents  of  the  defendants?  The  objections  to  the  demand  of  the 
plaintiff  for  an  authorization  to  receive  his  balance  m  Europe,  as  declared  by 
the  defendants  themselves  in  their  letter,  in  answer  to  the  demand,  are,  ^*  that 
they  were  not  obliged  to  receive  payment  in  France,  especiaUy  at  a  tine 
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pired ;  that  the  purchasers  were  ignorant  of  the  nature 
[M64]    *of  the  articles,  but  relying  on  the  promise  of  the  ap- 
pellant to  execute  a  waranty,  they  concluded  the  bar- 
gain without  further  examination,  and  left  the  shipment  of  the 

when  «o  many  difficultiM  attended  getting  money  from  that  country,  and  that 
if  they  were  to  accede  to  the  terms  held  out  by  the  plaiutifi;  they  would  be 
obliged  to  wait  the  event  of  an  application  for  the  money  to  the  yendees  of 
the  goods,  before  they  could  have  recourse  to  the  plaintiff  for  the  payment  of 
their  account" 

I  have  already  expressed  my  opinion,  that  the  plaintiff  had  a  right  to  de- 
mand from  the  defendants  to  declare  an  option  to  receive  the  money  in 
Europe  ;  and  it  is  only  requisite  further  to  state,  that  this  right  of  the  plain- 
tiff could  never  depend  on  a  greater  or  less  degree  of  difficulty,  if  any,  to  the 
defendants,  in  getting  their  portion  of  the  money,  their  commissions  and  dis- 
bursements, from  that  country ;  and  further,  that  if  the  defendants  had  at 
any  time  brought  a  suit  against  the  plamtiff,  or,  as  they  have  expressed  it, 
'*  had  recourse  to  him,  or  applied  to  him  in  a  judicial  way,"  for  the  payment 
of  their  demand,  it  is  not  possible  that  he  could  have  availed  himself  of  the 
authorization  from  them  to  receive  his  balance  in  Europe,  to  any  possible 
purpose  of  defence  whatever.  Let  the  fact  that  the  defendants  had  fur- 
nished him  with  the  authorization,  and  on  the  terms  as  contained  in  his  letter, 
be  put  in  the  form  of  a  plea,  and  it  will  instantly  be  discovered  to  be  scarcely 
better  than  a  nullity. 

The  remaining  question  is,  as  to  the  role  by  which  the  jury  have  assessed 
the  damages,  and  which,  from  the  record,  appears  to  have  been  "  the  amount 
agreed  on  by  the  contract,  as  the  price  of  the  cotton  and  indigo."  Damagesy 
whether  the  assessment  of  them  is  by  the  court,  as  their  immediate  act,  or 
by  reference  to  a  jury,  are  to  be  according  to  definite  rules ;  but  where  there 
can  be  no  definite  rule  in  the  case,  as  for  instance,  where  exemplary  or  m- 
plied  damages  would  be  warranted,  stiil  the  assessment  is  not  to  be  wholly 
without  rule  ;  it  is  to  be  according  to  legal  discretion  or  arbitrament.  The 
case  of  a  returned  protested  bill  of  exchange,  is  a  case  of  a  definite  rule  ; 
the  damages  are  to  be  20  per  cent  on  the  amount  of  the  bill,  with  interest 
from  the  time  of  the  notice  of  the  protest,  without  any  inquiry,  and,  con- 
sequently, without  any  addition  or  diminution,  in  consideration  that  the  plain- 
tiff has  or  has  not  sustained  more  or  less,  or  any  special,  or,  indeed,  any  aetauil 
damage  whatever.  Suits  in  trover  and  in  tretpau  for  carrying  away  goods, 
are  also  so  far  cases  of  definite  rule,  as  that  the  damages  are  to  be  at  least 
the  value  of  the  goods  at  the  time  of  the  conversion  or  trespass,  or  in  other 
words,  at  the  time  toAen  the  right  of  action  accrued,  without  regard  to  any 
subsequent  deterioration,  however  casual.  I  state  at  least  the  value  of  the 
goods,  for  the  damages  may  be  made  U  exceed  that  amount,  where  the  with- 
holding or  taking  the  goods,  was  aggrazatedly  injurious.  The  case  now  be- 
fore the  court  is  within  the  reason,  and  therefore,  within  the  rule,  in  the 
«Mefl  of  travor  and  trespsss.    I  have  already  mentioned  such  of  the  rights  of 
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*articles  to  the  direction  of  the  appellant ;  that  the  ap-    [*466] 
pellant  and  a  person  who  was  his  broker,  produced  let- 
ters from  France  stating,  that  cotton  like  the  sample 
exhibited  *wa9  worth  there  from'  a  dollar  to  a  dollar    [*466] 

the  factor  as  can  have  any  relation  to  the  questions  between  the  present  par* 
ties.  I  now  briefly  state  his  duty  generally  to  be,  that  he  is  to  foUow  the 
orders  of  his  principal,  and  for  a  breach  of  the  orders  be  is  to  answer  in 
damages  to  his  principal ;  if  the  breach  is  merely  partial,  and  as  to  certain 
parcels,  or  particulais  only,  he  shall  not  be  held  to  answer  further  than  as  to 
such  parcels  or  particulars ;  but  if  the  breach  is  such  as  to  involve  the  whole 
of  the  property  entrusted  to  him,  he  shall  then  be  held  to  answer  for  the  valne 
of  the  whole  of  the  property,  and  as  snch  valae  was,  at  the  time  the  breach 
of  ordere  took  place :  and  if  the  property  consisted  in  credits,  to  answer  to 
the  amount  of  the  eredite,  and  the  principal  may  from  that  moment  aban- 
don to  him  the  whole  of  the  property.  Whenever  the  principal,  in  order  to  a 
suit  against  the  factor,  for  not  delivering  up  the  property  when  ordered  or  re- 
quired, tenders  a  sum  for  commissions  and  other  demands,  the  principal  ten- 
ders, and  the  factor  refuses  at  their  peril  respectively  ;  for  if  it  should  appear 
that  the  sum  tendered  waa  sufficient,  the  principal  will  recover  the  value  of 
the  property  at  the  time  of  the  tender  ;  and  the  rule  was  the  same  whenever 
the  factor  refuses  to  do  an  act  which  the  principal  was  entitled  to  demand, 
and  which  affects  the  whole  of  the  principal.  If  each  are  the  duties  of  the 
factor,  and  if  such  is  the  measure  of  the  damages  or  retribution  to  the  prin- 
cipal for  his  injury,  where  these  duties  have  been  violated  or  departed  from, 
the  conclusion,  that  the  damsges  were  duly  assessed  in  the  present  suit,  is 
obvious. 

I  conclude  with  remarking,  that  the  controversy  between  the  parties  may 
be  satisfaetorily  resolved  in  this  as  its  cause,  that  the  defendants  have  accept- 
ed an  agency,  and  bound  themselves  to  execute  it  in  a  foreign  country,  if 
their  principal  shonld  at  any  time  elect  it,  as  most  for  his  benefit,  without 
previously  calculating  and  providing  for  their  own  profit  and  security,  if  it 
should  then  come  in  competition  with  his ;  and  that  afterwards,  when  loo 
late,  under  apprehensions,  either  mistaken  or  founded,  and  as  to  the  just- 
ness of  the  remark,  it  is  immaterial  which,  of  ddnger  or  disadvantage  of 
some  kind,  they  refuse  to  execute  it,  unless  they  can  have  every  benefit  both 
of  profit  or  security,  and  even  convenience,  equally  as  if  they  were  to  execute 
it  at  home. 

My  opinion  accordingly  is,  that  the  plaintiff  is  entitled  to  judgment. 

HoBAaT,  J.  declared  himself  to  be  of  the  same  opinion* 

Yatss,  Ch.  J.  aud  Lewis,  J.  dieeented* 

Judgment  for  the  plaintiff. 

On  this  judgment,  the  defendants  brought  a  writ  of  error  into  the  court 
for  the  correction  of  errors,  and  it  was  there  contended,  on  the  part  of  the 
defendants,  that  the  judgment  ought  to  be  reversed,  for  the  following  rea- 
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and  a  half,  a  pound,  and  indigo  five  dollars  a  pound ;  that  it 
was  discovered  in  London,  that  the  cotton  was  of  the 

[•467]  growth  *of  Surat,  and  the  indigo  of  five  different 
kinds,  a  small  quantity  only  being  of  the  qualities 

1.  Because,  no  good  cause  of  action  is  stated  in  the  plaintiff's  declaration, 
the  principal  averment  of  which  is  directly  contrary  to  a  written  contract  un- 
der seal,  and  most  probably,  contrary  to  the  sense  and  meaning  of  the  parties 
to  the  suit.  The  averment  alluded  to  is,  that  the  right  to  receive  payment  in 
Europe,  out  of  the  proeeedo,  was  intended  for  the  special  benefit  of  the  plain- 
tiff. It  is  an  established  rule  of  law,  that  no  averment  shall  be  admitted,  to 
contradict  a  deed  under  seal. 

2.  Because,  the  jury  have  not  found  that  this  right  was  for  the  special  bene- 
fit of  the  plaintiff.  The  court,  therefore,  cannot  presume  that  this  was  the 
case,  especially  as  it  is  opposed  to  another  part  of  the  verdict,  which  states, 
that  the  contract,  as  it  appears  by  the  record,  was  made  by  the  intervention 
and  express  consent  and  direction  of  the  plaintiff;  and  being  an  averment  es- 
sential to  the  plaintiff's  recovery,  it  ought  to  have  been  proved  as  any  other 
fact,  and  might  have  been  proved  as  such,  if  it  had  really  been  the  case,  by 
producing  an  agreement  in  writing  for  that  purpose  from  the  defendants. 

3.  Because,  it  is  repugnant  to  every  rule  of  construction,  to  admit  any  in- 
terpretation of  a  written  eonlract,  directly  opposed  to  the  letter  of  it  To  re- 
ceive the  money  in  Europe,  might  have  been  a  principal  inducement  to  the 
defendants'  lending  their  names  to  this  transaction.  Whether  it  was  so,  or 
not,  it  is  sufficient  to  say,  that  by  the  terms  of  the  contract,  they  are  to  have 
the  election,  and  thetf  are  to  appoint  an  agent  to  receive  the  money. 

4.  Because,  no  good  consideration  is  stated  for  the  promise  alleged  to  be 
made  by  the  defendants  in  the  first  count  of  the  declaration.  It  is  said  that 
it  was  their  *'  duty  to  pursue  the  direction  and  request  of  the  plaintiff,  touch- 
ing the  exercise  of  this  right,"  and  that  in  consideration  of  this  duty,  they 
agreed  so  to  do.  The  consideratiou  here  stated,  is  subsequent  to  the  sale,  and 
precludes  every  idea  of  an  antecedent  agreement,  on  the  part  of  the  defen- 
dants, to  pursue  such  di.-ection  and  request ;  such  agreement  is  not  even  pre- 
tended to  exist.  To  determine  that  it  was  their  duty  so  to  do,  the  court  must 
first  get  rid  of  the  contract,  which,  so  far  from  imposing  it  as  a  doty  on  them, 
left  it  at  thw  option  to  make  the  election,  or  not,  as  they  pleased,  and  left 
to  them  alone,  and  not  to  the  plaintiff,  the  choice  of  an  agent.  The  words  of 
the  contract  are,  they  may,  at  their  option,  receive,  &c. 

5.  Because,  the  declaration  is  altogether  uncertain  and  contradictory.  In 
one  part  it  avers,  that  the  right  to  receive  the  proceedo  in  Europe,  was  for  the 
advantage  of  the  plaintiff,  subject  only  to  the  lien  and  right  of  the  defendants, 
to  have  and  receive  the  general  balance  of  their  account,  and  to  be  secured 
for  such  other  claims  and  demands  as  they  might  and  should  be  entitled  to 
and  have,  by  reason  of  their  agency  for  the  plaintiff.  Thus  admitting,  with- 
put  any  qualijicationt  and  in  iu  fullest  latitude,  the  lien  for  which  the  defen- 
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represented  ;  that  in  consequence  of  this  discovery, 
Gomez,  who  was  present,  'abandoned  the  articles  to    [M68] 
the  agents  of  the  respondents  in  London ;  that  the  cot- 
ton sold  for  seventeen  pence  sterling,  and  theindigo  at  four  shil- 

dante  contend.  But  by  another  aTerment  it  ia  stated,  that  the  defendant* 
were  bound  to  five  him  an  authority  to  receive  these  proceeds,  after  certahi 
reseryattoni  and  deductions,  that  is,  as  he  explains  it,  after  leavhig  in  the 
hands  of  Gomefe,  Lopes  and  RiTera,  a  sum  sufficient  to  satiafy  the  defendants 
for  iheir  ^neral  balance  and  claims.  Which  two  sTerments  are  directly 
repu^ant  to  each  other,  the  one  admitting,  and  the  other  destroying  every 
idea  of  a  lien. 

6.  The  declaration  is  uncertain  in  another  respect,  and,  therefore,  also  bad. 
The  plaintiff  avers,  that  he  requested  the  defendants  to  elect  to  receive  the 
proceeds  of  the  property,  or  so  much  as  would  be  due  to  him  after  certain 
reservations  and  deductions.  But  it  does  not  appear  what  was  the  amount  of 
those  reservations  and  deductions ;  on  the  contrary,  it  results  from  the  verdict, 
that  these  vefy  sums  were  matten  in  dispute  between  the  parties.  It  became, 
therefore,  impossible  to  give  the  authority  in  the  way  it  was  demanded. 

7.  The  declaration  is  defective  in  another  respect ;  the  action  being  brought 
for  a  refusal  to  give  the  plaintiff  a  power  to  receive  the  price  of  the  cotton  and 
indigo  in  Europe,  after  certain  reservations,  it  was  necessary  to  aver,  as  the 
very  giat  of  the  action,  that  the  property  was  sold  in  Europe.  This  averment 
is  neither  found  in  the  declaration,  nor  is  the  want  of  it  supptted  by  any  part 
of  the  verdict :  and  unless  such  sale  took  place,  the  power  became  nugatory, 
and  no  damage  could  ensue  from  a  refusal  to  give  it. 

8.  The  declaration  is  also  bad,  becanse  all  the  inferences  and  deductions 
made  by  the  plaintiff  in  the  first  count,  are  contrary  to  the  known  and  esta- 
blished laws  which  govern  relations  between  prineipalf  and  factors. 

9.  But  if  the  plaintiff's  construction  ef  the  contract  be  just }  if  the  right  to 
receive  the  proceeds  in  Europe  was  reserved  for  his  special  benefit,  it  does  not 
at  all  weaken  the  defendants'  defence  ;  because,  as  fictors,  they  had  a  valid 
Uen^  or  a  right  to  hold  all  the  notes  and  securities  of  the  plaintiff  in  their 
hands,  and  also  to  keep  at  their  control  and  disposal  the  price  of  the  goodi, 
until  actually  received  by  them  or  their  agent,  not  only  as  a  security  for  the 
general  balance  doe  to  them,  but  for  all  their  tncMental  charges  and  advances, 
and  also  for  their  indemnification  against  all  engagements  and  responsi- 
bilities which  they  had  come  under  on  the  plaintiff's  account.  They  had 
also  in  virtue  of  this  lien,  a  right  to  refuse  the  plaintiff  possession  of  any  ef 
the  papers,  and  every  facility  towards  obtaining  his  money,  until  it  was  actually 
received  by  thsm^  or  their  agent,  in  Europe,  or  until  they  were  paid  their 
advances,  and  satisfactorily  indenmified  against  every  claim,  however  con- 
tingent or  remote. 

The  doctrine  of  the  court  below  was,  that  they  had  a  right  to  insist  en  actual 
payment,  not  only  for  thefar  balance,  but  for  every  eventual  engagement 
whatsoever. 
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[*469]  lings  and  six  penoe,  and  five  ^shillings  a  pound ;  but 
had  they  heen  of  the  qualities  represented,  the  former 
would  have  sold  for  three  shillings  and  three  pence, 

[*470]    and  the  latter  for  eleven  shillings  or  eleven  'shillings 

The  foUowiof  is  a  tammwy  of  the  adTanoes  and  reflpoambilUea  of  Meara. 
GovariMiir  &,  Keinbla,  on  the  15th  June,  1795. 

1.  Bfr.  Le  Guea  owed  them  a  baienoe  of  £4795    6    3 

2.  They  had  executed  a  bond  to  the  United  Sutee,  for  the 

landinf  of  the  cotton  and  indigo  abroad,  in  the  penalty  of       4S34  15    0 

3.  They  had  ezecated  two  bonds  to  guarantee  the  payment 
of  the  freight,  the  two  penalties  of  which  were,  in  our 

cwrsney,  8141    0  0 

4.  They  were  bound  for  the  tme  performance  of  their  cove- 
nants with  Gomes,  Lopei,  and  Rivera  in  the  pentlty  of  8000    0  0 

5.  They  had  paid  for  insurance  3946  16  0 


Total,        X%717  17    3 


10.  Because  the  defendants'  lien,  if  any  they  had,  which  is  admitted  by 
the  declaration,  extended  to  the  whole  subject,  not  to  a  portion  or  residue  ef 
it,  as  it  is  pretended  ;  and,  therefore,  they  were  not  bound  to  listea  to  any 
proposal,  however  plannble,  which  in  the  smallest  degree  iaqpaired  their 
security.  A  lien  is  defined  to  be,  "  That  Ae/il  er  lie  which  a  man  has  upon 
goods,  or  other  things  in  his  custody,  or  on  tAs  price  of  g—d9  tn  the  hmmdw  e/ 
iiiycrs,  and  by  which  he  has  a  right  to  retain  them  until  he  is  pmid  what  is 
4m€  to  him,  and  also  the  mtwu  for  wkiek  he  may  kmte  become  emretff  /er  hie 
fHmcipml."  This  b  the  only  true  and  natural  definition  of  a  lien ;  %  lien 
in  the  qmrnl^/Ud  and  reeirtcltw  sense  of  the  plaint  iff,  was  never  heard  ef  until 
this  suiL  If  a  eimgle  eulAsrify  out  of  say  ieeir  asAeleeer,  can  be  prodnced  in 
support  of  this  novel  and  unheard  of  doctrine,  the  defendants  will  abandon  thii 
gieund  of  their  defence,  ss  desperate  and  untenable. 

The  supreme  court  in  this  cause,  admitted  that  a  &ctor  may  retmim  kt 
has  diebursemeniB  and  responsibilitieo  entered  iato  on  account  ef  his  principal ; 
and  the  plaintiff  admits,  that  by  his  proposal  of  the  15th  June,  it  was  implied, 
that  the  defendanis  should  be  paid  and  indemnified,  as  a  eea^ten  on  which 
only  he  was  to  receive  the  authoiixation  required. 

It  is  also  contrary  to  the  undentandiag  of  the  plaintiff,  as  nvpremsd  in  his 
letters. 

11.  If  the  defendant  had  this  lien,  they  say  they  were  net  bound  tuaceede 
to  any  one  of  the  oflfois  of  the  plaintiff.  Theee  otfem  will  be  ezaauaed  at 
large  in  the  aiguasent  en  their  part,  and  it  will  be  shewn,  that  every  one  ef 
them  went  to  the  total  deetractioa  of  their  lien  as  factors. 

19.  Bat  if  the  defendants'  lien  was  only  of  the  partial  kind  admitled  In  ens 
pmri  of  the  plaintiff  *b  declaration,  they  contend  that  all  his  oSm  were  inad- 
minibie,  as  any  one,  if  acceded  to,  woald  have  put  it  in  the  plaintiff's  psurer 
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and  six  pence  sterling,  a  pound ;  that  after  the  omission  of 
the  warranty  in  the  contract  of  sale,  application  was 
made  to  the  appellant  to  have  it  inserted,  which  *he    [*471] 
declined,  alleging  as  a  reason,  the  controversy  be- 
tween him  and  the  respondents,  but  said  that  it  should  be 

to  haT6  defeated  the  operation  of  it  aUogethorf  even  within  the  limitfl  he  ad- 
mitted it  to  exiit 

13.  The  defendants  maintain  that  there  is  nothiag^  in  this  transaction  which 
difl^  it  from  the  common  cases  of  principals  and  factors.  If  any  danses 
were  inserted  in  this  contract  of  sale  for  the  benefit  of  the  principal,  is  not 
this  the  case  in  every  sale  by  a  factor?  Have  not  all  snch  sales  in  view,  as  a 
primary  object,  the  principars  benefit  7  But  was  it  ever  before  heard,  that 
the  particnlar  terms  of  the  sale,  or  the  mode  or  place  of  payment,  controlled 
the  lien  of  the  factor  who  negotiated  it?  Sappoee  the  plaintiff  had  wished 
to  receive  his  money  in  Lapland  or  Pern,  would  it  not  be  absord  to  say  that 
the  defendants  wonld  aloq  be  bound  to  follow  the  purchasers  to  those  conn* 
tries  7  Would  it  not,  on  the  contrary,  be  a  strongr  reason  for  their  insisting 
on  payment  here,  before  they  gave  their  principal  any  authority  to  receive 
what  was  coming  to  him  abroad.  The  truth  is,  the  terms  of  a  contract  be- 
tween a  factor  and  purchaser  have  nothing  to  do  with  the  rights  of  the  for- 
mer as  against  the  pitocipai.  Innumerable  and  various  as  snch  contracts 
mwt  have  been  in  this  country  and  in  Europe,  snch  a  proposition  was  never 
heard  of  before.  Here  again  the  defendants  require  hut  one  sotttory  legal 
authority  in  support  of  this  doctrine,  and  they  will  give  up  the  eootroversy. 
A  lien  is  a  right  so  attached  to  and  mherent  in  a  factor,  as  to  be  paramount 
to  every  claim  of  his  principaL  It  is  a  right  conferred  on  him  by  law,  not 
depending  on  the  will  of  the  principal.  No  agreement  is  necessary  to  give  it 
efiicacy,  no  mode  in  which  the  {mncipal  may  choose  to  vend  his  goods,  no  way 
in  which  he  may  fix  the  payment,  no  country  to  which  the  purchasers  may 
be  going,  no  nation  of  which  the  principal  may  be  a  eitixen,  no  inconvenience 
to  which  he  may  be  exposed,  no  terms  for  his  benefit  which  may  be  ingrafted 
into  the  contract  of  sale,  can  alter,  diminish  or  destroy  those  rights  to  which 
his  factor  becomes  entitled,  according  to  the  usage  of  trade>  the  moment  he 
steps  forward  in  that  capacity  to  assist  in  or  lend  his  name  to  the  sale. 
Doubts  and  perplexities,  incessant  and  endless  as  the  nature  of  contracts, 
would  result  from  a  contrary  doctrine,  in  the  place  of  that  simple  and  uni- 
form role  which  now  prevails.  At  present,  every  merchant  knows  he  has  a 
lien  or  hold  on  the  goods  of  his  employer,  for  the  balance  of  his  account 
and  his  collateral  undertakings.  It  matters  not  whether  he  is  directed  to 
take  notes  payable  at  Havre  de  Grace,  or  at  the  bank  of  New  York ;  his  lien 
in  either  case  is  precisely  the  same.  In  the  former  case,  indeed,  the  lien  of 
an  American  factor  should  be  more  highly  favored  and  protected,  because  bis 
risk,  where  payment  is  to  made  abroad,  is  considerably  enhanced. 

14.  But  if  the  defendants  were  bound  to  receive  payment  in  Europe,  and 
to  pursue  the  purchasers  thither,  they  contend  that  their  lien  extended  to  the 
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done  soon;  that  all  the  partners  .were  concerned  in 
[*472]    and  privy  to  *tbe  purchase ;  that  the  market  price  in 

New  York,  at  the  time,  for  Surat  cotton  was  28 
cents  a  pound,  and  for  copper  indigo,  94  cents  a  pound. 

whole  price  of  the  goods  Id  that  country,  and  that  they  were  not  honnd  to 
giTe  a  power  to  the  plaintiff  to  receive  any  part  of  theae  prooeeda  nntil  they 
were  actually  received  by  an  agent  of  their  appointing,  in  whooe  handa  they 
might  make  the  reaervatione  and  dedoctlona  which  the  plaintiff  allows  they 
were  entitled  to. 

15.  •  If  the  defendants  had  no  lien  whatever,  they  were  not  bound  to  give 
the  plaintiff  the  authority  he  demanded,  without  an  tndemm'fy,  which  has 
never  been  ofiered. 

1st.  Because  the  contract,  being  in  the  name  of  the  defendants,  and  con- 
taining a  heavy  penalty,  no  suit  could  be  brought  upon  it,  but  in  their  name  ; 
if,  then,  they  had  given  the  plaintiff  the  authority  he  asked,  and  when  he 
asked  it,  and  he  had  abused  it,  they  might  have  exposed  themselves  to  the 
penalty  of  the  contract,  or  at  least  to  an  action  of  covenant  for  damages. 
That  he  might  have  abused  it,  appean  from  what  is  stated  to  be  the  custom 
of  Normandy. 

2dly.  They  were  not  bound  to  give  the  authority  untU  a  tale,  because  the 
property,  being  warranted  Ameriean,  and  the  plaintiff  being  a  French  citisen, 
such  authority,  in  case  of  discovery,  would  have  exposed  the  cargo  to  capture 
and  condemnation,  and  thus  have  vitiated  the  policies  which  in  case  of  loss, 
wero  the  defendants'  only  security.  If  by  such  an  act  the  defendants  had 
exposed  the  cargo,  the  purchasers  also  would  have  had  a  claim  on  them  for 
damages. 

16.  The  plaintiff  ought  not  to  recover,  because,  if  the  defendants  have 
been  guilty  of  a  neglect  or  breach  of  duty,  the  plaintiff  sustained -no  injury, 
and,  therefore,  is  not  entitled  to  any  damages.  The  jury  refer  it  to  the  court 
to  say,  whether  the  defendants  have  made  themselves  liaUe  to  pay  the 
amount  agreed  on  by  the  contract,  as  the  price  of  the  property.  This  suffi- 
ciently showsi  whatever  arguments  may  be  urged  to  the  contrary,  what  rule 
the  jury  observed  in  asseising  the  damages,  and  precludes  every  idea  of  any 
special  injury.  From  the  whole  verdict,  it  manifestly  appears  that  none  was 
proved  or  sustained. 

Every  action  on  the  case,  ex  contractu,  is  brought  to  recover  a  **  pecuniary 
satisfaction  for  the  dammge  ouetained.**  It  does  not  follow,  that  an  injury  is 
the  necessary  consequence  of  every  misconduct  in  a  factor.  Cases  can  and 
will  be  put,  in  the  course  of  the  argument,  to  illustrate  this  position,  and  even 
to  show  that  a  principal  may  sometimes  be  benefitted  by  a  palpable  breach 
of  orders  in  the  factor ;  in  which  case,  it  would  be  absurd  to  say  that  the  Ut- 
ter should  make  him  any  compensation.  That  in  an  action  on  the  case, 
grounded  on  contract,  the  plaintiff  is  entitled  to  a  compenaation  commensu- 
rate only  with  the  damage  actually  sustained,  is  one  of  those  self-evident 
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*0q  the  part  of  the  appellant,  his  answer  on  oath,    [*473] 
denying  all  the  allegations  of  fraud,  and  that  there 
were  any  representations  of  fraud  as  stated  by  the 
witnesses  of  the  respondents,  *was  relied  on.    It    [M74] 

legal  axioms,  which  almost  precludes  the  pooribiUty  of  demoiiatration ;  eaaos, 
however,  nameroua,  and  in  point  will  be  produced. 
The  following  are  the  words  of  Sir  William  Blackstone  on  this  sobject: 
<*  A  promise  is  in  the  nature  of  a  verhal  covenant,  and  wants  nothing  bat 
the  solemnity  of  writing  and  sealing  to  make  it  absolutely  the  tame.  If 
therefore  it  be  to  do  any  explicit  act,  it  is  an  express  contract  as  much  as 
any  coTenant,  and  the  breach  of  it  is  an  equal  injury.  The  remedy  indeed 
is  not  exactly  the  same,  since,  instead  of  an  action  of  covenant,  there  only 
lies  an  action  ttpoa  the  ease,  for  what  is  called  the  undertaking  of  the  defen- 
dant ;  the  failure  of  performing  which,  is  the  wrong  or  injury  done  to  the  plain- 
tifl^  the  damagee  whereof  njury  are  to  eetimate  and  teitle  :  As  if  a  builder 
promises  to  build  a  house,  and  fails,  the  party  has  an  action  on  the  eaee 
agamst  the  builder  for  this  breach  of  his  express  promise,  and  shall  recover  a 
pecuniary  satisfaction  for  the  injury  sustained  by  the  delay."  (3d  vol.  p. 
157.) 

"  Every  one  whe  undertakes  any  office,  employment,  trust  or  duty,  con- 
tracts with  those  who  employ  or  entrust  him  to  perform  it  with  integrity,  dili- 
gence and  skill,  and  if  by  his  want  of  either  of  thooe  qualities,  any  injury 
accrues  to  individuals,  they  have,  therefore,  their  remedy  in  damagee,  by  a 
special  action  on  the  case.  If  an  officer  of  the  public  is  guilty  of  neglect  of 
duty,  or  a  palpable  breach  of  it,  as  if  the  sheriff  does  not  execute  a  writ,  or 
willingly  makes  n  false  return,  in  both  cases,  the  party  aggrieved  shall  have 
an  action  on  the  case  for  damages  to  he  assessed  by  a  jury »  If  a  sheriff  suf- 
fers a  prisoner,  during  the  pendency  of  a  suit,  to  escape,  he  is  liable  to  an 
action  on  the  case.  An  attorney  who  betraye  the  cause  of  his  client,  by 
which  it  miscarries,  is  liable  to  an  action  on  the  case  for  a  reparation  to  his 
tii;ur«<{  client."    (p.  363.) 

In  actions  of  covenant,  to  which  he  has  likened  a  epecial  action  on  the 
case,  the  same  author  remarks,  **  the  proceedings  set  forth  with  precision,  the 
covenant,  the  breach  and  the  loss  which  has  happened  thereby,  whereupon 
the  jury  will  give  damagee  in  proportion  to  the  injury  eustained  by  the 
plaintiff,  and  occasioned  by  such  breach  of  the  defendant's  contract.**  (p. 
156) 

ProfesMr  Wooddeson  also,  in  his  view  of  the  law,  declares  that  such  actions 
are  for  the  breach  of  a  promise,  *'  to  recover  pecuniary  satisfaction  for  the 
damage  thereby  sustained.**  If  the  court  can  bring  themselves  to  believe, 
contrary  to  the  whole  tenor  of  the  verdict,  that  the  plaintiff  has  sustained 
damage  by  our  negligence  or  default  in  not  giving  him  a  power  to  receive  the 
proceeds  of  certain  property  in  Europe,  which  certainly  if  they  ever  existed 
fell  far  short  of  the  amount  of  the  notes, — if,  we  say,  the  court  can  pos- 
sibly bring  themselves  to  believe  that  the  defendants  are  liable,  and  that  the 
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also  appeared  to  be  confirmed  by  the  evidence  of  Moses  Lo- 
pescy  one  of  the  purchasers,  and  Abraham  Gomez,  jun. 

fM76]  ^It  appeared  further,  that  the  first  application  for 
the  purchase,  was  made  to  Gouvemeur,  one  of  the 

plaiatiff  hu  mctiully  loilbred  damage  to  the  amonnt  of  the  notes,  then  and 
then  only  can  Uiey  aflkm  thia  judgment — their  andertaking  being,  as  stated 
on  recofd  and  as  implied  by  law,  not  to  pay  a  eertain  specific  snm,  bnt  the 
dmmoges  which  may  haTO  accrued  to  their  employer  by  their  default,  with 
which  damages  the  amount  of  the  notes  has  no  connection. 

Etou  in  actions  on  the  case  for  a  deceit,  although  ever  so  gross  a  fraud  be 
practised,  it  is  necessary  that  some  injury  be  sostamed,  or  no  action  will  lie ; 
the  rule  in  this  case  being,  and  it  has  been  settled  for  centuries  past,  in  Eng- 
land, that  *'  fraud,  without  damage^  gw€$  no  cause  of  action"  In  such  cases, 
says  Wooddeson,  *<  it  is  necessary  to  remember  that  the  ground  of  complaint 
be,  that  there  he  actual  detriment  injurioueiy  ouotained,"  If  this  be  the  case, 
in  actions  where  fraud  has  been  practised,  how  much  more  strongly  does  the 
rule  apply  in  actions  on  the  case,  where  misconduct  or  negligence  only,  and 
no  fraud,  is  alleged  ;  where  difierence  of  opinion  on  a  point  of  duty,  bnt  no 
wilful  deception,  has  occasioned  a  controversy  between  the  parties. 

17.  Because  the  role  of  damage  contended  for  in  the  present  case,  is  di- 
rectly opposed  to  the  plaintiff's  declaration.  The  action  is  brought  for  the 
defendants'  refusal  to  give  an  authority  to  the  plaintiff  to  receive  ^  the  fro^ 
ceed^*  of  certain  property  in  Europe,  after  certain  deductions.  He  then  avers, 
and  which  averment  was  material,  that  after  such  deduction,  there  would  re- 
main due  to  him  a  lai|^e  sum  of  money.  But  why  make  the  averment,  if 
the  deiendants  became  responsible  to  pay  the  whole  amount  of  the  noteo,  the 
moment  they  refused  this  authority,  whether  the  property  was  ever  sold  in 
Europe  or  not  7  For  the  decision  of  the  supreme  court  warrants  the  strange 
principle,  that  the  defendants  would  have  been  liable  for  this  enormous  snm, 
even  if  the  property  had  been  sunk  or  captured,  the  moment  it  left  the 
wharf ;  in  which  case,  it  is  evident  that  the  plaintiff  would  have  been  injured 
by  crossing  the  ocean  in  quest  of  a  property  which,  as  to  him,  no  longer  ex- 


On  a  close  examination  of  the  special  verdict,  and  the  evidence  stated  in  it, 
nothing  appeared  to  enable  the  court  to  judge  whether  the  property  was  sunk 
at  sea,  burnt  in  port,  or  sold  at  the  best  market  in  Europe  ;  they  refused  to 
admit  evidence  to  enlighten  them  on  this  point.  If  the  vessel  had  sunk  the 
day  after  she  left  New  York,  which  may  have  been  the  case,  for  aught  that 
appeare  to  the  contrary,  the  plaintiff's  security  was  in  his  policy  of  insurance, 
which  it  was  agreed  should  be  made  for  that  express  purpose  ;  but  the  deci- 
sion of  the  court  inverts  this  rule :  their  language  is,  that  whether  the  pro- 
perty was  sunk,  burnt,  or  sold  at  a  high  price,  in  all  events,  the  plaintiff  is  to 
be  paid  the  whole  amount  by  the  defendants,  and  they  are  to  look  to  the  pur- 
chasers and  underwriters  for  their  reimborsement. 

18.  Because,  this  being  an  action  on  the  case,  for  a  misconduct  in  the  de- 
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respondents,  in  consequence  of  an  advertisement  in 
the  gazette  of  'the  9th  March,  1795,  stating,  «  600    [*476] 
bales  of  cotton  to  he  sold  by  the  respondents,  on  fa- 
vorable  terms,  which  they  offered  as  a  good  speculation  for 

fendants,  as  factors,  it  would  be  no  bar  to  a  new  suit  against  them  for  money 
h9d  and  received,  when  the  price  of  this  property  is  recoTered,  if  ever  that 
be  the  case,  from  the  purchasers.  The  plaintiff's  connsel  have  taken  care, 
therefore,  to  let  it  appear  by  the  verdict,  that  no  evidence  was  given  in  the 
present  action  on  the  count  for  money  had  and  received  ;  thus,  after  paying 
50,000  pounds  to  a  man  who  has  not  been  injured  by  their  act  a  single  cent , 
they  may  hereailer  be  compelled,  in  an  action  which  is  now  pending  against 
them  by  the  plaintiff  in  the  supreme  court,  to  refund  to  him  the  sum  which 
may  be  actually  received  by  them  from  the  purchasers.  The  sum  recovered 
in  this  action  must  be  as  a  compensation  for  the  special  damage  sustained  by 
the  agent's  default,  which  cannot  deprive  the  principal  of  his  right  to  receive 
the  real  amount  of  sales  of  his  property,  or  the  whole  sum«  if  they  are  able 
to  pay,  on  the  notes  of  the  purchasers ;  nay,  nothing  can  prevent  his  compell- 
ing the  agents  to  surrender  him  those  notes  for  prosecution,  either  before  or 
after  the  termination  of  this  suit. 

Such  strange  inconsistencies  will  ever  be  the  consequence  of  a  departur  e 
from  plain  and  known  rules. 

19.  To  place  in  a  more  striking  view  the  illegality  of  the  judgment,  as  it 
respects  the  damages,  let  us  again  reeur  to  the  nature  of  the  action.  It  is 
brought  for  an  injury  the  plaintiff  is  presumed  to  have  received  by  the  refusal 
to  grant  him  a  certain  authority.  Hence  if  he  had  been  injured  at  all,  he 
ought  to  have  recovered  something  as  damagee,  over  and  above,  and  indepen- 
dent of  the  price  of  the  property,  because  the  price  he  was  always  entitled  to, 
when  it  came  into  the  hands  of  the  defendants,  whether  they  had  been  guilty 
of  a  misconduct  or  not ;  so  that,  if  this  judgment  is  to  conclude  the  parties, 
and  Gomez,  Lopez,  and  Rivera  were  solvent,  the  defendants  pay  no  damages 
at  all  for  their  misconduct,  and  the  plamtiff  is  compelled  by  their  act  to  receive 
his  money  in  this  country,  without  even  the  five  per  cent,  premium,  or  any 
other  equivalent  for  the  disadvantage  which  is  imposed  upon  him  by  the  de- 
fendants. This  shows  both  that  the  judgment  is  not  conclusive  between  the 
parties,  and  that  factors,  by  substituting  themselves  as  pay-masters,  can  always 
compel  the  principal  to  receive  his  money  where  they  reside,  without  any 
compensation  for  their  misconduct,  although  it  be  expressly  agreed  that  he 
shall  receive  it  elsewhere. 

30.  The  only  cases  in  which  a  factor  can  be  liable  for  the  whole  price  of 
the  goods,  are,  where  he  has  sold  contrary  to  his  instructions,  or  where  he  has 
received  the  whole  property,  or  it  has  been  lost  by  his  default,  such  as  releas- 
ing the  debt  to  the  purchasers,  or  neglecting  to  prosecute  for  it  when  doe  ; 
but  even  hero,  he  would  be  permitted  to  go  into  circumstances,  to  induce  the 
jury  to  give  other  and  less  damages.  At  any  rate,  the  factor  would  be  liable 
for  the  real  value  of  the  goods  only,  not  for  any  nominal  or  Ideal  value  at 
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[*477]  France ;"  that  when  the  ^bargain  was  concluded,  no 
persons  were  present,  except  the  purchasers  and  the 
appellant,  and  A.  Gromez,  jun.,  that  no  means  were 

[M7S]    used  by  the  appellant  to  prevent  a  free  'examination 

which  they  might  have  wrfd  on  credit,  or  by  deception.  In  the  preaent  ctee, 
it  is  not  pretended  that  any  part  of  the  property  or  its  price  hae  been  loit  by 
oar  default,  bot  only  that  the  plaintiff  haa  been  injured  by  not  receiTing  the 
proceed!  of  it,  after  certain  reaenrations,  in  Europe.  Suppose  these  proceeds, 
after  the  resenrations  mentioned,  had  only  amonnted  to  100  dollan,  and  it 
will  be  shown,  presently,  that  they  did  not  amount  even  to  that  som,  will  this 
court  say,  that  it  is  possible  any  man,  by  refnsing  to  give  another  a  power  to 
receive  100  dollan  in  Europe,  could  injure  the  latter  to  the  amount  of  50,000 
pounds,  or  substitute  himself  to  the  person  who  was  to  pay  that  sum  ?  This 
would  be  laying,  in  other  words,  that  40  pounds  m  Europe  are  worth  50,000 
pounds  in  this  country.  This  would  be  turning  a  special  action  on  the  case 
into  a  penal  one  ;  it  would  be  inflicting  a  fine  by  way  of  punishment  on  the 
defendants,  instead  of  compensating  the  plaintiff  for  the  re«2  injury  which  he 
might  have  received.  The  truth  is,  it  matters  not  in  what  country  money  ia 
to  be  paid ;  the  party  failing,  wherever  he  be  sued,  must  pay  the  sum  only 
with  interest.    Bills  of  exchange  alone  form  an  exception. 

21.  It  was  said  on  the  trial,  that  the  default  of  the  defendants  extended  to 
the  whole  subject,  and  that,  therefore,  there  could  be  no  other  criteiion  of 
damages  than  the  whole  property.  This  is  not  just,  as  an  argument.  In 
point  of  fact  it  is  untrue,  and  directly  against  the  record.  It  is  not  correct 
reasoning,  because  a  default  may  often  tske  place  as  to  the  whole  subject, 
and  yet  the  factor  not  be  liable  for  the  whole  sum.  If  an  insunnce  broker  is 
directed  to  make  insurance  on  property  for  100,000  dollan,  and  neglects  so  to 
do,  he  is  ceruinly  responsible,  but  for  what?  If  the  vessel  arrived  safe,  he 
would  be  liable  for  nothing  ;  if  lost,  he  would  be  liable  only  for  the  actual 
value  of  the  property.    Other  coses  will  be  mentioned  in  the  argument. 

But  it  is  untrue  in  point  of  fact,  that  the  default  here,  extended  to  the 
whole  subject  The  defendants  are  sued  for  not  giving  the  plaintiff  an  autho- 
rity to  receive  in  Europe  the  proceedt  of  the  cargo,  after  keeping  at  their  dis- 
posal a  sum  sufficient  to  pay  and  guamntee  them  against  certain  claims.  To 
these  proceeds,  then,  after  the  reservation,  and  no  farther,  did  the  default  ex- 
tend. 

Admitting,  however,  for  a  moment,  that  the  agents  in  this  case  became 
liable  for  the  whole  amount  of  the  cubjeet.  By  the  subject  must  be  meant 
that  precise  object,  to  which  the  authorization  related.  What  was  that  ? 
The  authority  demanded  was,  "  to  receive  whatever  sum  shall  remain  of  the 
goods  sold,'*  after  deducting  certain  sums.  The  defendants  refuse  this  autho- 
rity. What  then,  is  the  eubject  ?  CerUinly  the  proceede  in  Europe,  and  not 
the  amount  of  the  notes.  Nevertheless,  the  court  did  not  require  the  plain- 
tiff, and  refused  to  permit  the  defendants,  to  prove  what  the  amount  of  those 
proceeds  were.    To  show  that  this  argument  is  correct,  let  us  suppose  that 
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of  the  articles ;  that  Oouverneur,  one  of  the  respondents,  told 
Lopez  and  Rivera,  that  the  cotton  was  from  the 
Isle  of  France^  of  the  description  of  Aumude  *cotton,    [•479] 
producing  a  sample,  and  asking  for  it  three  shillings 

the  aothorization  had  been  given ;  the  defendant  admifi  that  in  each  eaee  he 
coald  only  have  been  entiUed  to  receive  by  it  in  Europe  the  balance  of  IA« 
proeeedt,  after  dedacting  certain  euma.  Withholding  the  anthorization,  waa, 
therefore,  in  efiect  only  withholding  that  balance,  whatever  it  waa.  Hence 
it  is  clear,  that  to  receive  the  balance  of  the  proeeede  in  Enrope,  was  the  auft- 
ject  of  the  demand,  and  the  refuial.  Thia  waa  the  eubjeet  of  the  conlroversy, 
and  the  eabject  for  which  the  defendants  were  liable,  if  for  any  thing.  What 
the  amount  waa,  does  not  appear.  It  will  be  remembered,  that  the  defen- 
dants offered,  bnt  were  not  permitted  to  show  it ;  a  tolerable  estimate,  how- 
ever, may  be  formed. 

Gomes,  when  at  Hamburgh,  expected  to  lose  eixty  per  cent  All  agree 
that  the  markets  were  bad,  and  the  speculation  ruinous.  Deduct  eixty  per 
cent  from  48,966i.  the  price  of  the  cotton  and  indigo,  and  there  will  remain, 
rejecting  fractions,  only  18,5862.  The  defendants*  advances  and  liabilities  on 
the  I5th  June,  1795,  were  38,7182.  17a.  3d.  Thus,  then,  the  proceeds,  if 
any  there  were,  fell  short  of  what  the  plaintiff  was  willing  to  leave  at  our  dis- 
posal, the  sum  of  10,1312. 17a.  3d.  Where,  then,  were  the  moneys  which 
the  plaintiff  was  to  have  received  7  How  is  the  defendants'  default  aa  to  the 
whole  aubject  made  out,  when  it  applied,  if  at  all,  to  an  object  which  had  no 
existence  7 

22.  It  waa  also  contended  on  the  trial,  that  the  price  of  the  property  being 
fixed  and  ascertained,  every  other  measure  of  damage  waa  uncertain,  and 
liable  to  difficulty.  But  are  not  damages  uncertain  in  their  very  nature  7 
Why  is  a  jury  summoned  but  to  render  them  certain  ?  Is  not  this  the 
case  in  actions  of  covenant,  trover,  detinue,  slander,  assault  and  battery,  and 
in  every  special  action  on  the  case  7  If  in  all  these,  damages  are  uncertain, 
why  should  a  certain  meaeure,  never  before  heard  of,  be  applied  to  this  case  7 
Even  if  the  factors  had  sold  of  their  otcn  head^  the  price  of  the  property 
would  not  form  a  certain  measure  of  damage.  It  might  not  be  worth  aa  much 
aa  it  sold  for,  and  other  circumstances  of  mitigation  would  be  listened  to. 
how  comes  it,  that  the  plaintiff's  counsel  have  not  stated  in  his  declaration, 
that  by  reason  of  their  default,  the  defendants  "  became  liable,  and  assumed 
to  pay  the  plaintiff  the  amount  of  the  notes  7"  The  truth  is,  that  such  an 
extravagant  idea  never  occurred  to  Ihem.  With  all  their  talents,  they  did  not 
dare  to  hazard  a  declaration  in  such  form  ;  and  yet  such  a  declaration  would 
have  been  good,  or  this  judgment  must  be  bad. 

Notwithstanding  all  this  pretended  uncertainty,  which  is  always  more  or 
leas  the  case,  never  did  an  easier  or  more  fdmiliar  measure  for  ascertaining 
damagea  present  itself  than  in  this  case.  The  defendants  refuse  to  give  the 
plaintiff  an  order  to  receive  Xhoproeeeda  of  certain  property  in  Enrope. 
Where  then  lies  the  difficulty  of  ascertaining  their  amount  7    They  either  do, 
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or  three  shillings  and  six  pence  a  pound,  with  the  advantage 

of  the  drawback  ;  that  Rivera  informed  his  partner, 

[M80]    'Gomez,  of  the  result,  and  showed  him  thesample;  that 

or  do  not  exist;  if  they  do  not,  there  can  be  no  injory;  if  they  did,  their 
nmoant  might  euily  be  known ;  tiie  defendants  oftred  to  ascertain  it.  This 
snm,  with  interest,  after  large  deductions,  should  have  been  the  utmost  ex- 
tent of  the  recorery. 

523.  From  the  reasoning  in  the  last  article,  it  also  appears  that  the  supreme 
court  did  wrong  in  rejecting  the  testimony  ofiered  by  the.  defendants,  to 
show  that  there  was  no  tpeeuU  damage.  In  actions  on  the  case,  every  cir- 
cumstance which  can  assist  the  jury  in  forming  an  estimate  of  the  extent  and 
nature  of  the  injury,  ought  to  be  admitted.  The  action  is  with  propriety 
termed  a  tpecial  action  on  the  case ;  that  is,  the  defendant  is  to  recoTer 
according  to  all  the  circumstances  of  his  case.  If  the  wrong  he  complains 
of  has  been  attended  with  any  injuryy  he  recovers  accordingly ;  if  not,  he  re- 
covers nothing,  or  only  nominal  dkmages.  Thus  in  actions  on  f  As  esse,  for 
escapes  against  sherifi,  and  for  misconduct  in  attorneys,  they  are  not  bound, 
the  sheriffii,  to  pay  the  whole  sum  due  to  the  plaintiff  in  the  original  suit,  nor 
the  attorney,  the  whole  sum  due  to  the  client.  This  will  be  exemplified  by 
seteial  strong  cases.  The  court,  on  such  occasions,  after  the  default  is 
estaUiiibed,  permit  the  defendant  to  prove  every  circumstance  which  may 
tend  to  show  either  that  the  party  has  not  been  injured,  or  to  an  inconside- 
rable degree.  Yet  all  this  was  denied  to  the  defendants  here :  They  are 
able,  if  permitted,  and  would  have  proved,  if  their  evidence  had  not  been 
overruled,  most  conclusively,  that  their  refusal  to  give  the  power  in  questiott, 
had  not  only  worked  no  injury  to  the  plaintiff,  but  had  proved  beneficial  to 
him. 

24  Because,  by  rejecting  the  testimony,  which  is  made  the  ground  of  the 
bill  of  exceptions,  the  court  precluded  the  defendants  as  factors,  from  every 
defence,  which  the  purchasen  themselves  might  have  availed  themselves  of. 
A  man  is  not  always  held  to  pay  the  price  agreed  upon :  Thus  the  purehaaers 
may,  and  no  doubt  will,  in  the  action  brought  against  them  on  their  notes, 
endeavor  to  prove,  in  avoidance  of  the  contract  altogether,  that  they  were 
grossly  deceived  and  Imposed  upon  in  the  purchase  of  this  cotton  and  indigo  ; 
that  they  were  warranted  of  qualities  very  different  from  the  truth.  If  they 
make  out  this  proof,  nothing  is  clearer  than  that  they  will  be  relieved 
against  the  payment  of  these  notes  ;  or  that  they  will  have  only  to  pay  the 
real  value  of  the  property.  How  iniquitous,  then,  may  be  the  result  7  Go- 
mel, Lopex  and  Rivera  may  have  a  verdict  against  the  fsctors,  on  the 
ground  of  fraud  or  deception,  and  yet  the  latter  may  be  compelled  to  pay  the 
whole  amount.  If  in  both  cases  there  be  special  verdicts,  it  is  to  be  hoped 
they  will  be  published  together :  they  will  reflect  singular  erBdit  ou  the  judi- 
cial annals  of  this  country.  If  any  fraud  was  practised,  as  is  contended  by 
the  purohasers,  it  vras  by  the  plaintiff  himself,  who  negotiated  the  sale ;  and 
yet,  as  the  notes  are  in  the  names  of  the  the  defendants,  the  relief  will   be 
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Gouverneur  told  them,  that  there  was  a  quantity  of  indigo 
which  must  go  with  the  cotton,  and  showed  samples, 
demanding  'eighteen  shillings  a  pound  ;  the  indigo    [*481} 

a^ntt  them :  Thu  may  innooent  factors  be  paoiehed  for  the  fraud  of  their 
principal. 

The  caM  of  a  horee  which  was  sold  for  a  barley  com  a  nail,  doubliofr 
erery  nail,  is  well  known  ;  the  animal,  at  that  rate,  came  to  500  quarters  of 
barley ;  the  jnry,  however,  gave  only  eight  pounds,  which  was  his  real  Talne. 
Yet  if  the  sale  had  been  made  by  the  intervention  of  a  factor,  and  he  com* 
mitted  a  single  mistake  or  default,  he  must  pay  the  contract  price,  howcTer 
exorbitant  or  unconscionable  that  may  be.  Thus,  if  the  plaintiff  had  sold  a 
single  hone  for  as  much  as  he  was  to  have  had  for  the  cotton  and  indigo,  no 
one  can  doubt  but  that  the  purchaser  would  have  been  relieved  against 
so  bad  a  bargain.  Yet  if  the  proceeds  of  the  horse  were  to  be  paid  in 
Europe,  and  his  agent  should  refbse  him  an  order  to  receive  the  proceeds, 
which  in  all  probability  would  not  exceed  100  guineas,  nothing  could  exempt 
htm,  if  this  judgment  be  affirmed,  from  paying  to  his  principal  the'  last  far- 
thing of  the  contract  price-  For  augbt  that  appears,  the  purchase  of  the  cot- 
ton and  indigo  was  almost  as  hard  a  bargain.  To  lose  30,000/.  as  may  fairiy 
be  inferred  from  the  verdict,  the  purchasers  did,  was  no  trifle. 

95.  There  is  no  evidence,  nor  is  the  fact  found,  that  «  after  certain  deduc- 
tions and  reservations,  there  would  remain  due  to  the  plaintiff,  for  the  residue 
of  the  amount  of  the  said  notes  a  large  sum  of  money,"  which  is  another 
material  averment  in  his  declaration,  and  ought  to  have  been  proved.  It  is 
true,  that  it  is  stated  there  would  be  due  a  residue  on  the  amount  of  the  notes ; 
but  this,  like  several  allegations  in  the  declaration,  is  inaccurate.  The  pur- 
chasers being  only  bound,  as  appears  from  the  contract,  to  pay  the  notes  as  far  as 
the  proceeds  extended,  the  plaintiff  could  not  demand,  nor  the  defendants  give 
a  power  to  receive  any  moneys  beyond  the  amount  of  these  proceeds.  It 
should,  therefore,  have  been  stated,  that  **  there  would  remain  due  to  the  plain- 
tiff, in  Europe,  for  the  residue  of  the  proceeds  of  the  said  cotton  and  indigo,  a 
large  sum,"  dec.  of  this,  there  was  no  proof. 

26.  The  consideration  stated  in  every  declaration,  ought  to  be  some  certain 
act,  matter  or  thing,  by  which  the  defendant  may  be  benefitted,  or  the  plain- 
tiff incur  some  trouble  or  inconvenience,  that  is,  either  a  damage  to  the  plain- 
tiff, or  an  advantage  to  the  defendant.  The  declaration  ought  also  to  aver, 
that  the  plaintiff  has  on  his  part  fulfilled  the  terms  on  which  the  promise  was 
made,  or  that  he  has  ofi^red  to  fulfil  them,  and  shown  that  readiness  and  will- 
ingness to  do  it,  which  the  law  requires.  To  apply  this  law  ;  the  considera- 
tion stated  in  the  present  declaration,  b,  that  the  defendants  were  to  be  al- 
lowed "  a  commission  of  3^  per  cent  upon  the  amount  of  the  sales,  and  such 
other  commission  as  the  course  of  their  agency  and  the  usage  of  trade  might 
entitle  them  to."  But  in  no  part  of  the  declaration  is  it  averred,  that  this 
commission  was  paid  or  tendered  to  them,  although  it  is  evident  from  the  de- 
claration itself,  that  this  payment  was  considered  by  the  plaintiff,  as  a  condi- 
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was  Stated  to  be  of  the  Isle  of  France,    Gomez  said  that  he 

understood,  that  Amoude  cotton  was  the  same  as 

[*4S2]    Surat,  but  that  he  had  *no  personal  knowledge  of  the 

tioB  precedent  to  hie  receiving  the  aothority  in  qneelion  ;  nor  ie  there  any 
proof  to  rapply  the  want  of  this  essential  avemient 

37.  Another  very  material  and  essential  part  of  the  plaintiff's  declaration 
If  not  only  witboat  proof,  but  the  testimony  and  findingr  of  the  jory  completely 
and  entirely  disprove  it  The  declaration  states,  that  the  plaintiff  requested 
the  defendants,  '*  to  elect  to  receive  the  amount  of  the  notes,  ort  at  their  op- 
tion, so  much  as  would  be  due  to  him,  after  deductingr  and  reserving  thermmt 
certain  sums  at  Havre  de  Grace,  or  at  any  other  port  in  Europe,  where  the 
ship  should  discharge,  out  of  the  proceeds  of  the  property  ;  and  after  ouch  de- 
duction and  reservation  made,  to  give  him  power  and  authority  to  receive  from 
the  purehasers,  the  residue  of  the  said  notes  out  of  the  proceeds."  It  might 
be  inferred  from  tliis,  that  no  authority  to  receive  the  residue  was  required  un- 
til after  this  election  was  made,  and  Gomez,  Lopes  and  Rivera  .had  actually 
paid  to  the  defendants,  or  to  their  agent,  the  moneys  which  were  to  be  thus 
deducted  and  reserved.  The  correspondence  between  the  parties,  all  the 
proposals  of  the  plaintiff,  the  finding  of  the  jury,  and  the  several  times  of  mak- 
ing his  demand  of  the  authority  in  question,  evidently  show,  that  the  reserva- 
tion to  be  made  was  not  out  of  the  proceeds  when  actually  paid  to  the  agent 
of  the  defendants,  but  that  this  sum.  which,  by  the  bye,  was  never  ascer- 
tained between  the  parties,  was  to  be  left  in  the  hands  of  the  purehasers, 
subject  to  the  order  of  the  defendants. 

The  plaintiff's  firrt  request  is  to  **  have  an  authorisation  to  receive  iu  France, 
the  amount  of  the  engagements  of  the  purchasers,"  without  any  reservation 
whatever  to  the  defendants.  He  next  demands  an  authenticated  copy  of  the 
contract,  with  an  authority  to  receive,  after  payment  of  the  freight,  100,000 
dollars.  It  would  have  been  fortunate  for  all  parties,  if  the  property  had  only 
produced  half  of  this  sum.  He  lastly  demands  an  uutketUieated  copy  of  the 
contract,  with  a  complete  authorisation  to  receive  whatever  sum  ehuUremmim 
of  the  proeeede  of  the  goods  (not  of  the  amount  of  the  notes,  as  artfully  stated 
in  the  declaration,  and  from  which  the  proofs  so  essentially  vary,)  sold  to  Go- 
mes, Lopez,  and  Rivera,  after  deducting  and  reserving  at  the  disposal  of  the 
defendants,  certain  sums  for  their  indemnification  ;  nor  is  there  any  proof  in 
the  whole  verdict,  that  he  ever  requested  them  to  make  the  election  which  be 
fitated  in  his  declaration  ;  although  it  abundantly  appeare,  that  the  election  to 
receive  the  proceeds  in  Europe  was  made  by  the  defendants,  and,  for  any 
thing  that  is  found  to  the  contrary,  without  effect 

Again — The  time  of  making  the  request,  explains  the  ideas  of  the  plaintiff. 
The  last  demand  was  on\y  fifteen  days  after  the  departure  of  the  White  Fox. 
How  could  the  defendants  make  the  election  in  so  short  a  time,  before  it  wss 
possible  it  could  be  known  where  the  property  would  be  sold  T  Were  they  to 
send  to  every  port  of  Europe  7  It  is  plain,  then,  that  instead  of  thefr  making 
an  election  pursuant  to  the  right  reserved  to  them,  the  plaintiff  wanted  an 
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article,  aad  relied  on  the  representation  of  Gouverneur,  one  of 
the  respondents,  who  assured  him,  that  the  indigo 
would  probably  sell  in  France  "^for  three  dollars,  and    [*483] 

authority  and  the  contract,  to  panne  the  pnrchaeen  and  get  the  whole  of 
the  property  from  them.  This  appears  farther>  from  the  pains  he  has  taken 
to  eetablieh  on  reoord,  the  customs  of  Normandy.  It  is  diflkalt  to  see  any 
connection  between  these  cnstoms  and  a  power  to  receive  the  proceeds.  It 
was  the  property  he  was  in  poisoit  of,  aad  not  a  balance  of  the  proceeds. 
There  is  a  material  Tariance,  too,  between  his  declaration  and  his  letter  of 
the  15th  Jane.  In  the  former  he  says,  he  asked  for  an  anthority  to  receive 
immMdiaUlf  from  Gomez,  Lopez  and  Rivera ;  but  in  his  letter,  he  srtfully 
demands  a  power  to  receive  at  the  port  of  discharge,  without  saying  from 
whom ;  this  variance  is  deemed  essential  and  fatal.  The  coait  below  were 
inconsistent  in  the  admisnon  of  testimony.  The  plaintiff  was  permitted  to 
prove  the  custom  of  Normandy,  with  a  view,  no  doubt,  of  inducing  the  jury 
to  believe  that  he  had  been  injured  by  not  receiving  the  authority  demanded, 
and  yet  the  defendants  were  not  permitted  to  show  any  thing  in  mitigation. 
If  the  rule  bo  just,  that  they,  ipoo  facto,  the  very  instant  the  default,  if  any, 
took  place,  pat  themselves  into  the  place  of  the  purchasers,  without  the  pos- 
sibility of  protecting  themselves  against  such  an  enormous  penalty,  and  that 
the  price  of  the  article  was  the  only  rule  of  damage,  the  court  should  have 
eicluded  this  testimony  altogether. 

The  court  rejected  the  testimony  offered  on  the  part  of  the  defendants  that 
no  damage  had  been  sustained,  on  the  ground,  that  the  law  in  this  case  hav- 
ing fixed  the  amount  of  the  damages  to  a  precise  definite  sum,  it  could  be 
neither  more  nor  less;  it  was,  therefore,  improper  to  receive  evidence  to 
show  that  a  less,  or  any  particular  damage  was  sustained.  They  admitted 
this  evidence  on  the  part  of  the  plaintiff,  to  show  that  he  had  sustained  par- 
ticular damage,  and  refused  it  to  the  defendants.  The  court  have,  therefore, 
certainly  been  in  an  error  in  admitiing  one,  or  refusing  the  other. 

It  is  true  that  the  custom  of  Normandy  makes  considerably  in  favor  of 
the  defendants,  as  it  discoven  the  plaintiff's  true  object,  and  the  injury  he 
contemplated  doing  to  them,  by  taking  the  whole  property  under  the  pre- 
tence of  a  lien,  into  his  own  hands.  The  defendants  have  a  right,  however, 
to  complain  of  its  admission,  as  being  directly  contrary  to  the  rule  which  the 
court  enforced  with  respect  to  them.  If  circumstances  of  aggravation  were 
admitted  on  cue  side,  surely  mattera  in  mitigation  ought  to  have  been  re- 
ceived on  the  other. 

28.  That  the  rule  of  damage  was  erroneous  may  be  further  illustrated 
f^om  actions  which  are  brought  on  contracts  containing  penalties.  If  it  be 
an  action  of  debt  for  the  penalty,  it  might  be  said  that  the  party  has  ascer- 
tained the  sum  he  is  to  pay  for  the  breach  of  his  contract,  and  that  every 
other  rule  is  uncertain.  Yet  every  one  knows  that  the  actual  damage  sus- 
tained is  all  that  the  plaintiff  can  eventually  recover,  and  that  this  must  be 
ascertained  by  a  jury.    Let  us  admit  as  strong  a  case  as  can  be  put  for  the 
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the  cotton  for  oDe  dollar  a  pound ;  that  A.  Gomez  showed 
a  price  current  from  France,  which  stated  the  prices 

[*484]  to  be  as  mentioned  by  Gouvemeur :  that  *the  cotton 
was  delivered  from  the  store  of  the  respondents,  where 

it  was  weighed  and  might  have  been  examined. 

plainttfr.  Suppose  the  defenduita  immediatly  after  mekiii^  the  nle  to  Goniei, 
Lopes  end  RJTera,  had  eoyenanted  under  the  penalty  50,000/.  to  give  the 
plaintiff,  in  the  eontse  of  a  week,  authority  to  reoeive  the  proceedfi  in  Europe, 
and  that  they  had  no  demand  whatever  against  him.  They,  however,  refoee, 
without  anigning  any  reason  whatever,  to  give  such  authority.  In  an  action 
of  debt  for  the  penalty,  or  in  an  action  of  covenant*  the  penalty  would  be  dis- 
regarded, and  the  rule  of  damage  would  be  the  injury  ^UuUly  sustained ; 
that  is,  the  amount  of  the  proceeds,  with  interest  Shall  they,  then,  be  in  a 
woise  situation,  because  they  did  not  comply  with  an  implied  promise,  and 
refyised  to  give  an  authority  in  a  case  where,  to  say  the  least,  it  was  doubtful 
whether  the  plaintiff  was  entitled  to  receive  one,  and  where  they  asrigned,  at 
least,  a  plausible  reason  for  their  refusal,  and  could  certainly  not  have  com- 
plied, without  very  imminent  hazard  to  themselves? 

39.  The  finding  of  the  jury,  as  it  respects  the  damages,  is  illegal,  and, 
therefore,  the  judgment  ought  to  be  reversed.  Instead  of  assessing  them  as 
is  customary,  they  refer  it  to  the  court,  whether  the  contract  price  shall  be 
the  rule,  if  the  court  be  of  that  opinion,  then  they  find  such  a  sum.  While 
attaints  were  m  foice,  such  a  verdict  would  not  have  been  permitted,  as  the 
party  must  have  been  deprived  of  his  remedy  against  them  for  excessive 
damages;  for  no  attaint  would  lie  on  a  verdict,  where  the  qnanium  of 
damage,  as  well  as  the  law,  were  referred  to  the  court  It  is  a  dangerous 
innovation  on  established  precedents.  AsMssing  of  damages  hi  emphatically 
the  duty  of  jurors.  Referring  it  in  this  way  to  the  court,  if  not  a  violation  of 
trust,  is  destroying  those  barriers  between  the  provinces  of  courts  and  juries, 
in  the  preservation  of  which  separate  and  distinct,  consists  the  great  excel- 
lence of  this  mode  of  trial.  This  is  at  once  surrendering  their  prerogatives, 
in  which  the  party  has  an  interest  not  to  be  defeated  by  pusillanimity,  or  a 
mistaken  deference  for  the  opinion  of  others.  They  are  to  inquire  what  in- 
jury the  party  his  sustained,  not  to  leave  the  quantum  to  be  determined  by 
the  court.  If  jurors  are  thus  permitted  to  evade  adjusting  the  very  object 
for  which  they  are  convened,  their  attendance  may  as  well  be  dispensed  with 
altogether,  as  a  useless  expense,  and  questions  of  damage*  as  well  as  of  law 
be  at  once  submitted  to  the  court  If  this  honorable  court  shell  think  the 
plaintiff  entitled  to  recover,  but  that  the  jury  have  neglected,  fh>m  a  difii- 
dence  in  their  own  judgment,  to  exercise  that  discretion  respecting  the 
damages,  with  which  they  are  peculiarly  entrusted,  they  may,  and  no  doubt 
will,  order  a  venire  faciae  de  novo  in  order  to  admit  further  light,  and  to  have 
the  question  of  damage  definitively  settled  by  the  proper  tribunal.  It  is  much, 
however,  in  favor  of  the  defendants,  that  the  jury  have  expressed  no  opinion 
againti  them,  either  as  to  their  liability,  or  its  extent    It  would  have  I 
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Several  witnesaes  testified,  that  Amoude  was  the 
best  *Surat  cotton,  and  the  difference  between  it  and    [*485] 
that  of  the  Isle  of  France  was  too  striking  to  be  mis- 
taken ;  and  that  the  external  appearance  of  the  bales  showed 

impoMiUe  to  induce  a  jury  of  raerohantSy  to  rabseribo  to  m  dangerou  a  doc- 
trine. It  ii  a  matter  of  public  notoriety,  and  onght  to  be  mentioned,  that  the 
fint  jury,  who  were  lelected  from  the  most  reepectable  merchants  in  the 
community,  determined  that  the  defendants  had  incurred  no  re^fontibiUty 

Lastly.  The  judgment  ooght  to  be  reveEsed,  because  it  is  an  attempt  to 
punish  the  defendants  for  the  insolTency  of  the  purchasers,  without  a  particle 
of  proof  that  they  have  in  any  degree  contributed  to  such  inBolvency.  Al- 
though their  failure  Is  not  stated  on  the  record,  it  may  be  fairly  inferred  from 
the  plaintiff's  conduct.  Why  look  to  the  defendants  for  the  contract  price  of 
the  cotton  and  indigo,  and  that  in  so  questionable  a  form  of  action,  if  the  pur- 
chasers were  able  and  liable  to  pay  7  An  action  on  their  notes  would  be 
more  certain  and  expeditious.  The  buyers  must  then  be  either  unable  to  pay, 
or  have  good  reasons  for  resisting  payment.  If  their  bankruptcy  cannot  be 
attributed  to  the  defendants,  why  should  they  become  their  substitutes  ?  If 
the  buyers  have  a  defence,  the  defendants  onght  In  no  event  to  be  answer- 
able for  any  part  The  plaintiff's  motive  to  this  suit  also  appeare  from  the 
time  of  its  being  brought  If  be  really  intended  to  recover  damages  for  the 
actual  injury  sustained  by  our  default,  why  not  immediately  abandon  to  the 
defendants  the  whole  property,  and  commence  the  action  without  delay  ? 
Instead  of  this,  he  waits  more  than  a  year  to  discover  how  the  speculation 
would  terminate.  If  the  issue  had  been  prosperous,  and  the  buyers  had  stood 
their  ground,  no  recourse  would  have  been  had  to  the  defendants  ;  and  yet 
their  liability  and  its  extent  were  precisely  the  same,  whether  the  purchasers 
were  able  to  pay  or  not.  It  was  a  liability  for  the  *<  dieaotroue  consequent 
ees"  as  the  plaintiff  well  expresses  it,  occasioned  by  our  default,  not  a  liability 
to  pay  the  amount  of  the  notes.  This  preposterous  notion  never  occurred  to 
him.  Let  him  point  out  a  single  disastrous  consequence  occasioned  by  the 
defendants,  and  they  will  compensi^te  him  a  hundred  fold. 

After  all  that  will  or  can  be  said  on  the  subject,  into  what  narrow  limits 
may  its  real  merits  be  compressed  7  It  u  a  dispute  between  a  principal  and 
his  factors.  The  former  complains  of  not  being  furnished  with  a  power  to 
receive  the  proceeds  of  certain  property  in  Europe,  or  in  other  words,  certain 
moneys.  The  factors  say :  **  We  have  a  lien  on  all  your  papers,  and  on  the 
price  of  your  goods,  for  our  advances  and  responsibilities.  This  lien  the  law 
gave  us  the  moment  the  sale  was  made.  As  these  advances  are  very  consid- 
erable, we  only  ask  yon  to  secure  us  in  this  country,  and  you  shall  have  every 
thing  you  want"  This  lien  is  not  a  chimera  of  the  factors'  own  brain.  The 
priocipal  himself  admits  it,  but  insists,  that  as  the  property  was  to  be  paid  for 
in  Europe,  as  far  as  the  proceeds  extended,  the  factors  were  bound  to  take 
payment  there  also,  and  to  look  to  a  portion  of  these  proceeds,  in  the  hands 
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[*486]    it  to  be  Surat  *cotton,  and  that  some  of  them  were 
opened.    There  was  various  other  evidence,  in  cor- 
roboration of  what  is  here  stated,  which  it  is  unnecessarf 
to  detail. 

of  the  parchaieri,  for  their  indemnification.  In  rapport  of  thii  perfectly  novel 
idea  of  a  qwilified  lien,  the  court  are  apprised,  that  not  a  single  aothority 
from  any  book  will  be  prodoced.  The  principal's  counsel  will  rely  upon  nice 
and  subtle  distinctions,  which  splended  talents  will  readily  suggest,  and  upon 
a  train  of  reasoning  so  refined,  as  to  require  faculties  equal  to  their  own,  to  be 
able  folly  to  comprehend.  The  factors,  in  opposition  to  such  a  limited  lien, 
assert,  "  That  it  is  of  no  importance  to  them,  upon  what  terms  the  principal 
sold  his  property,  or  where  it  was  to  be  paid  for.  That  the  rights  of  factor* 
are  clearly  defined  by  law,  that  they  never  before  heard,  that  some  factors 
had  one  kind  of  lien,  and  others  a  difiVrent  one,  or  that  the  liens  of  factors 
vary  according  to  the  contract  between  them  and  the  purchasers ;  but  grant- 
ing, say  they,  that  our  lien  was  thus  restricted,  and  that  we  were  bound  to  go 
to  Europe  for  payment,  we  insist  that  we  had  a  right  to  keep  the  whole  pro- 
perty under  our  control,  until  actual  satisfaction  in  that  country,  and  not  to 
look  only  to  a  remnant  of  it,  which  might  be  wasted  by  the  purchasen,  or 
wrested  from  them  by  the  principal  himself.  If  neither  happened,  and  the 
buyers  by  misfortunes  become  insolvent,  our  security  will  be  much  impaired, 
as,  in  such  case,  our  dividend  on  their  estate  would  not  pay  our  demand." 

On  the  question  of  damages,  the  controversy  is,  if  possible,  yet  more  sim- 
ple. The  principal  brings  his  action  for  damages  or  a  eompentation  for  an 
actual  injvryt  which  he  alleges  he  has  8U8tained  by  a  breach  of  duty  in  his 
factors.  The  factors  say,  **  if  we  have  been  guilty  of  a  breach  of  duty,  it 
has  been  attended  with  no  lo$9  or  damage  whatever  to  oar  employer,  and 
that,  therefore,  he  is  not  entitled  to  any  recompense  or  equivalent  whatever." 
The  principal  knowing  that  he  had  sustained  no  loss,  and,  of  course,  that  ho 
could  not  prove  any,  abandons  the  attempt,  (for  his  counsel  certainly  had  in 
view  the  necessity  of  proviug  special  damage,  when  they  drew  the  declara- 
tion) and  insists  upon  the  defendanti  paying  the  whole  sum  which  the  pur- 
chasers had  contracted  to  give.  The  factors,  to  this  extravagant  pretension, 
oppose  this  plain  answer.  **  If,  say  they,  we  erred,  in  not  giving  yon  an  au- 
thority to  receive  these  proceeds,  surely  their  amount,  with  interest,  can  be 
all  which  you  are  entitled  to  from  us.  It  matters  not  where  your  money  was 
to  be  paid ;  if  we  were  engaged  by  bond  to  pay  you  a  certain  sum  on  the 
royal  exchange  of  London,  and  we  fail,  yon  can  only,  if  you  sue  us  in 
America,  make  us  pay  the  same  amount,  with  interest,  here.  Why  then 
did  yon  not  show  the  amount  of  these  proceeds  7  This  would  have  been 
easy.  One  of  the  purchasers,  and  the  very  person  who  sold  the  property  in 
Europe,  was  attending  the  trial.  Nay,  why  did  you  not  permit  us  to  show 
their  amount?  What  possible  reason  can  be  assigned  for  your  solicitude  to 
keep  out  of  view  these  proceeds,  other  than  that  they  were  so  inconsiderable, 
that  you  wished  the  court  and  jury  to  be  kept  in  ignorance  of  them  ?    For 
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^Three  questions  were  raised  by  the  counsel  for    [*487] 
the  appellant,  for  the  consideration  of  the  court. 

1.  Whether,  inasmuch  as  previous  to  the  trial  at 
law,  *betwem  the  appellant  and  respondents,  they    [*488] 

aught  that  appeaia  on  neord,  the  property  nerer  wee  wM  in  Enrope ;  if  w,  how 
are  700  injured  7  Why  thoold  we  take  the  place  of  the  bnyere  7  Did  we  gaar- 
antee  their  reeponiibiiity  7  Did  yon  not  sell  the  property  to  them  your- 
self 7  If  they  have  failed,  who  occasioned  their  bankruptcy  7  Was  it  not 
brought  upon  them  by  the  eztraTagant  price  they  wero  to  give  for  these  ar- 
ticlee?  If  they  have  .been  ruined  by  no  agency  on  our  part,  why  aro  we  to 
make  good  their  engagements  7  Show  us  that  any  I099  whatever  has  been 
occasioued  by  us,  and  you  shall  be  compensated  to  the  utmost  farthing." 

On.  the  part  of  the  plaintiff,  it  was  contended,  that  the  judgment  of  the 
supreme  court,  ought  to  be  affirmed  for  the  following  roasons : 

1.  That  every  contract  made  by  a  factor  for  the  sale  of  goods,  is  for  the 
benefit  of  his  principal,  and  forms  a  contract  between  the  principal  and  the 
pnrohaser ;  and  that  every  contract  made  by  a  factor  for  hie  eton  benefit, 
with  the  property  of  the  principal,  is  a  violation  of  his  duty,  and  a  fraud 
against  the  principal. 

3.  That  every  factor  is  bound  generally  to  obey  the  orders  of  bis  principal, 
and  particularly  to  use  his  endeavors  to  carry  into  eflbct  any  contract  by  him 
made  for  the  benefit  of  his  principal. 

3.  That,  therefore,  if  a  contract  should  stipulate  an  advantage,  to  depend 
on  an  election  to  be  made,  that  election  being  itself  a  privilege  or  benefit, 
is  to  be  exercised  for  the  principal,  and  is  subject  to  his  control  and  di- 
rection. 

A.  That  in  the  present  case,  the  right  of  election  to  receive  the  purehase 
money  in  Europe,  was  a  right  which  the  defendants  ought  to  have  exereised  for 
the  benefit  of  their  principal,  according  to  his  direction  and  request,  espe- 
cially as  he  was  thenby  to  receive  a  premium  or  advance  of  price  of  fhe  per 
eentf  equal  to  6120  doUare  and  31  eente, 

5.  That  this  position  and  inference  are  the  more  obvious  in  the  present 
case — Because,  the  factors  could  neither  have  stipulated  for,  nor  exereised 
such  a  right  without  the  consent  of  the  principal.  Because,  the  contract  was 
made  by  the  intervention  and  expreee  direction  of  the  plaintiff.  Because, 
it  woe  hie  avowed  object  to  tranefer  hie  property  to  France,  of  which  country 
he  was  a  native  and  a  citizen.  Because,  at  Havre  de  Grace,  to  which  port 
the  ship  was  bound,  he  would  have  bad  a  lien  on  the  property,  which  would 
have  enabled  him  to  have  taken  precautions  important  to  his  security ;  and, 
because  it  is  absurd  to  suppose  that  all  these  advantages  could  be  defeated,  at 
the  mere  pleasure  of  the  factors,  and  in  defiance  of  the  direction  of  the  prin- 
cipal. 

That  the  acknowledged  lien,  which  a  factor  has  on  the  property  entrusted 
to  him,  for  his  advances  and  responsibilities,  can  form  no  objection  to  the  de- 
mand of  the  plaintiff  in  the  present  case:    Because, 
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had  fall  notice  of  the  pretended  fraud,  by  the  bill  exhibited 
by  Gomez  and  Rivera,  they  were  not  bound,  if  they 

[*489] '  meant  to  *avail  themselves  of  that  defence,  to  do  it 
upon  that  trial,  and,  consequently,  whether  they  were 

That  lieo,  like  erery  other  right,  ie  liable  to  be  modified  or  aboliahed,  by 
the  agreement  of  the  parties,  either  ezpreae  or  implied ; 

That  it  is  not  in  its  nature  local,  but  depends  wholly  on  the  plaee  of  pay« 
ment 

That  the  defendants,  by  beeoming  parties  to  a  contract  for  the  benefit  of 
of  the  plaintiff,  containing  a  right  of  election  to  reeeive  in  foreign  parts  the 
moneys  to  arise  from  the  proceeds,  Tirtnally  agreed  to  give  efl^ct  to  the  right, 
and  to  exercise  this  lien  at  the  place  of  pajrment ; 

That  if  payment  had  been  positively  stipulated  at  HaTre  or  Hamburgh,  no 
doubt  could  have  arisen  but  that,  after  reserring  enough  to  cover  their  advan- 
ces and  responsibilities,  they  would  have  been  obliged  to  pay  tho  overplus 
there  to  the  plaintiff;  and  in  such  case,  to  have  contended  that  they  wonld 
have  had  a  right  to  kring  hack  the  whole  amount  of  the  edlee  te  New  York^ 
tU  hie  expenee  and  riek,  to  cover  themselTos  for  a  sum  which  might  not 
amount  to  one  thoueandth  part  of  it,  wonld  be  an  absurdity  too  glaring  to  be 
endured  ;  that  a  right  of  election  to  receive  in  a  foreign  port,  brings  the  mat- 
ter to  the  same  issue ;  when  that  election  was  made,  the  foreign  port  became 
the  place  of  payment,  and  there  only  conld  the  lien  of  the  factors  be  exer- 
cised; 

That  it  is  an  invariable  maxim  in  law,  that  he  who  agrees  to  an  end  agrees 
to  the  MiANs.  The  defendants  might  have  refused  to  enter  into  the  contract 
on  such  terms,  but  having  assented,  having  executed  the  contract,  they  were 
bound  not  to  impede  the  performance  of  it ; 

That  the  defendants  could  have  given  the  authority  required  of  them  by 
the  plaintiff,  in  so  special  a  form,  and  with  such  co-operation  of  an  agent 
named  by  themselves,  as  would  have  secured  to  them  the  Aill  benefit  of  their 
lien; 

And  lastly,  it  will  be  demonstrated,  that  itpon  the  eonetruction  contended 
for  by  the  defendanU,  they  and  their  agenU  may  keep  the  whole  property  m 
their  hands  forever. 

With  respect  to  the  measure  and  amount  of  damages,  for  the  plaintiff,  it 
will  be  contended, 

1.  That  the  rules  of  law  prescribe  the  measure  of  damages,  in  all  cases  in 
which  they  are  not  merely  contingent.  Thus,  in  promissory  notes,  and  other 
liquidated  demands,  the  legal  interest  on  foreign  bills  is  SO  per  cent,  and  on 
inland  bills  5  per  cent ;  without  any  inquiry  into  the  special  damage  which 
the  party  may  have  actually  sustained. 

Thus,  in  actions  of  trover,  however  slight  the  damage,  the  party  is  com- 
pelled to  pay  the  whole  value  of  the  subject  of  which  he  hath  made  an  im- 
proper use.  Thus,  finally,  in  every  case  of  a  factor  or  trustee,  the  damages 
are  invariably  the  whole  value  of  the  property  which  may  have  been  afieoted 
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not  precluded  from  urging  it  to  impeach  the  judgment  against 
them? 

*2.  If  not  precluded,  whether,  from  the  nature  of    [*490] 
the  testimony  in  the  cause,  it  was  proper  that  there 
should  be  an  issue  to  be  tried  by  a  jury  1 

hy  his  neglect  or  miMondnct ;  m,  in  ease  of  acknowledged  anthority,  if  a 
factor  be  iostmeted  to  sell  at  a  credit  of  thirty  days,  and  he  sell  at  a  eredtt  of 
thirty -one,  he  U  instantly  liable  for  the  value  of  the  whole,  althongh  the  pur- 
chaser prove  insolvent  within  the  thirty  days  ;  becaose  a  violation  of  his  duty 
relating  to  the  whole.  If  he  had  sold  a  part  only,  he  would,  in  like  manner, 
have  been  liable  for  thai  part.  So  if  a  trustee  be  directed  to  put  out  money 
on  real  property,  and  lends  it  on  personal  security,  however  competent,  he  is 
instantly  answerable  personally  for  the  whole.  No  inquiry  is  made  or  would 
be  allowed  as  to  the  actual  or  probable  damage  sustained ;  the  factor  and  the 
trustee  are  deemed  to  have  taken  the  responsibility  upon  themselves. 

2.  That  the  application  of  this  obvions  principle  is  peculiarly  necessary  in 
the  present  case,  becaose  of  the  impossibility  of  ascertaining  or  calculating 
the  events  which  may  have  affected  the  views  and  interesto  of  the  parties  ; 
that  if  the  plaintiff  should  prove  on  the  one  part  that  he  could  have  made  half 
a  million  of  dollars  by  the  receipt  of  his  money  in  Havre,  and  by  his  presence 
in  aiding  the  sales,  could  have  also  insured  a  profit  to  Gomez  dc  Co.,  and  the 
defendants,  on  the  other  part,  should  prove,  that  they  had  reason  to  believe 
that  a  better  market  could  be  had  at  HamboTgh,  a  court  ought  to  pronounce, 
as  has  been  done  by  the  supreme  court,  that  all  such  proof  would  be  irrele- 
vant,  and  could  tend  only  to  introduce  confusion  and  uncertainty  ;  the  only 
object  of  inquiry  being,  have  the  defendants  neglected  or  disobeyed  the  orders 
of  their  principal  ?  If  so,  does  their  neglect  or  misconduct  relate  to  the  whole 
or  a  part  only  of  the  property ;  if  to  the  whole,  they  are  liable  for  the  whofe  ; 
if  to  a  part,  for  that  part  only.  No  other  evidence  was  admisnUe  to  extin- 
guish or  mitigate  the  damages,  but  that  the  price  in  the  sale  was  fraudulent ; 
that  the  property  had  been  lost  before  the  default ;  that  the  principal  had  re- 
leased the  whole  or  part,  or  had  been  wholly  or  partially  compensated ; 
neither  of  which  points  was  in  any  sort  attempted  to  be  proved, 

3.  That  a  default,  which  gives  a  right  of  action,  necessarily  carries  with  it 
the  rule  of  compensation  or  damages,  as  an  incident,  and  which  cannot, 
therefore,  in  any  degree  depend  on  future  events  and  contingencies. 

4.  That  as  the  default,  in  the  present  instance,  related  to  the  whole  pro- 
perty, and  defeated  the  essential  part  of  the  sale,  the  defendants  thereby  sub- 
stituted themselves  to  the  purchasers,  and  took  upon  themselves  the  risk  of 
future  contingencies  :  That  the  amount  for  which  the  property  sold  is  the 
proper  and  only  standard  of  value  and  of  damages ;  and  that  on  any  other 
principle  there  could  be  no  rule  of  damage  in  the  present  case ;  the  events 
which  took  place  subsequently  to  the  default  offering  only  a  field  for  vague 
and  unlimited  conjecture. 

Vol.  I.  72 
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2  H.  Black.  414.  7  Term  Rep.  269.  2  Cas.  in  Cha.  96. 
Cha.Rep.  243.    2  Burr.  10(19.)    The  reaBOOS  in  favor  of  this 

it  was  held,  on  motion  for  a  new  action,  that  the  action  coold  not  be  wiatained 
Per  Lord  Kenyon,  Ch.  J. :  <  After  a  recovery  by  proceae  of  law,  there  most 
be  an  end  of  litigration,  otherwiie  there  woald  be  no  lecnrity  to  any  pemn. 
I  cannot  therefore  conseDt,  even  to  grant  a  rale  to  ahow  canoe,  lest  it  ahonld 
imply  a  donbt'  Lawrence,  J.  alluding  to  a  case  relied  on  by  the  plaintiff's 
coQBsel,  says,  <  It  goes  the  length  of  establishing  Uus,  that  every  species  of 
evidence,  which  was  omitted  by  accident  to  be  bronght  forward  at  the  trial, 
may  still  be  of  avail  in  a  new  action  to  overhale  the  former  jodgment ;  which 
is  too  preposterous  to  be  stated.'  The  other  judges  delivered  opinions  to  the 
same  import.  See  Kiat  v.  Atkinmm,  9  Campb.  63.  Moody  t.  Thurotom,  1 
Strange,  481.    Batemmn  v.  WtUot,  1  Sch.  ^  Lef.  301. 

"  Upon  the  same  principle,  a  junior  mortgagee,  made  a  party  to  the  bill  of 
the  elder  and  neglecting  to  defend,  will  be  barred.  Cooper  v.  Mariint  1 
Dana's  K.  S^,  27.  So  where  B.  sued  G.  for  not  doing  work  in  a  skilful  and 
proper  manner ;  and  it  appeared  that  G.  had  before  sued  B.  to  obtain  pay  for 
the  identical  work,  in  which  suit  B's  claim  set  up  in  the  present  action  was 
urged  by  him,  and  erroneously  rejected  by  the  court,  who  gave  judgment  for 
G.'s  work  at  the  price  stipulated  between  the  parties ;  yet  held  that  B.  could 
not  sustain  his  action,  for  tlie  ground  of  it  was  matter  of  defence  in  the  for- 
mer suit,  and  he  should  have  pursued  his  remedy  directly  there  by  certiorari 
to  revene  that  judgment,  and  could  not  overhale  it  in  a  collateral  proceeding. 
Grant  v.  J^tifton,  14  Johns.  R.  377:  S.  P.,  KUt  v.  Aikinoon,  9  Campb.  63. 
And  where  P.,  having  given  his  promissory  notes  to  L.,  paid  the  same  with- 
out taking  them  up ;  and  after  such  payment,  and  subsequent  to  the  time  of 
the  notes  coming  due,  L.  transferred  them  to  S.  L.,  who  sued  G.  thereon  and 
had  judgment  for  the  amount ;  held,  that  as  P.  had  neglected  to  avail  himself 
of  the  payment  by  way  of  defence  to  the  suit  of  S.  L.,  he  could  not  main- 
tain an  action  against  L.  for  the  money  thus  recovered  by  S.  L.  Loomio  v. 
Pulver,  9  Johns.  R.  244.  So  also  where  A.,  being  charged  with  taking  B.'s 
bridle,  gave  B.  a  note,  the  latter  promising  that  if  it  should  turn  out  that  A. 
had  not  taken  the  bridle,  he  would  give  up  the  note ;  when  the  note  became 
due,  B.  sued  A.  upon  it  and  obtained  judgment  for  the  amount,  which  vras 
accordingly  paid  ;  and  the  court  held,  that  such  judgment,  while  it  stood  in 
ftill  force,  should  prevent  A.  from  recovering  the  mouey  so  paid  on  B.'s  judg- 
ment, though  A.  offered  to  prove  his  entire  innocence  of  the  charge  respecting 
the  bridle.  The  ground  of  the  second  action,  say  the  court,  was  proper  mat- 
ter of  defence  to  the  first  suit,  and  if  A.  was  not  in  a  situation  at  that  time  to 
make  out  that  defence  by  proof,  it  was  his  misfortune.  Whito  v.  Ward,  9 
Johns.  R.  239.  See  S.  P.,  Battey  v.  Button,  13  id.  187.  CofrfUld  v.  Jfnif^sr, 
12  id.  247.  The  same  rule  has  been  adopted  in  New  Hampshire.  Thus  C. 
and  D.  sold  H.  a  patent  right,  for  which  H.  gave  them  his  notes ;  one  of  the 
notes  was  paid  voluntarily,  bat  the  other  was  sued  by  C.  and  D.,  and  a  judg- 
ment obtained  for  the  amount,  which  H.  accordingly  paid.    H.  subsequently 
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extent  of  the  rule,  appear  to  me  satisfactory ;  they  are  found- 
ed in  the  expedience  and  propriety  of  silencing  the  conten- 

broog^ht  an  action  to  reeorer  back  the  conaideration  money,  on  the  ground 
that  the  patentee!  were  not  the  original  inventori  of  the  thing  patented,  and 
the  court  held  him  condaded  by  the  previoot  recovery ;  for  when  ened  for 
the  conaderation,  he  enjoyed  an  opportunity  to  defend  himaelf  by  eetabliehiog^ 
this  fact ;  and  if  aaoh  defence  was  not  made,  *  the  omission  arose  from  such 
accident  as  woold  entitle  him  to  a  new  trial,  or  from  each  ignorance  and  neg- 
lect  as  are  irremediable.'  Holden  y.  Cwrtitt  et  al^  3  N.  Hamp.  R.  61,  64. 
TiWm  T.  Chrden,  I  id.  33.  So  also  in  Massachusetts.  Tkateh€9  r,  Oammon's 
sxr's,  12  Mass.  R.  268.  Homer  t.  FUh,  1  Pick.  435.  Holmet  t.  Avery,  l^ 
Mass.  R.  136.  And  in  PenDsylvania.  Shrwer  t.  The  Commonwealth,  ft 
Rawle,'206.  So  far  indeed  has  this  respect  for  former  decisions  been  carried,, 
that  #here  an  action  was  brought  for  malicious  prosecution,  the  court  held 
a  record  of  conviction  in  the  suit  charged  as  malicious,  conclusiTe  OYidence  of 
probable  cause.  Whitney  ▼.  Peekham,  15  Mass.  R.  343.  WHlunne  v.  Wood- 
konoe,  3  Dot.  R.  357,  S.  P.  MelUn-  v,  BaddeUy,  6  Carr.  d&  Paine,  374.  The 
courts  in  New  York,  however,  have  repudiated  this  doctrine.  Burt  v.  Plaetf 
4  Wend.  591."    Cowen  d&  Miirs  Notes  to  1  Phill.  Ev.  830,  831,  832. 

**  But  although  the  second  suit  is  predicated  upon  matter  which  might  have 
been  used  as  a  defence  in  the  first,  yet  if  it  involves  no  inquiry  into  the  merits 
of  the  former  judgment,  and  is  sustainable  on  ground  entirely  independent  of 
such  judgment  the  rule  does  not  apply.  This  exception  was  distinctly  recog* 
nixed  by  the  court  in  Whiteomh  v.  WiUiame,  4  Pick.  338.  There  the  plain-, 
tifis  had  purchased  goods  of  the  defendants,  and  paid  for  them  partly  in  cash 
and  partly  by  their  note  ;  they  subsequently  discovered  that  they  had  paid 
for  more  than  they  had  received ;  but  nevertheless,  sufiered  a  judgment  to  go 
against  them  on  the  note,  without  objecting  any  want  of  consideration ;  and 
it  was  held,  that  an  action  lay  to  recover  back  the  amount  overpaid ;  ^or  the 
giving  of  the  note,  under  the  circumstances,  being  equivalent  to  payment  in 
cash,  a  cause  of  action  originated  immediately  thersupon  which  steered  en- 
tirely dear  of  the  judgment ;  and  <  although  the  mistake  might  have  been 
corrected  in  that  action,  the  present  plaintifis  wero  under  no  obligation,'  says 
Wilde,  J.  delivering  the  opinion,  *  to  avail  themselves  of  that  mode  of  seeking 
relief.  A  new  remedy  arising  on  a  contingency  will  not  deprive  a  party  of  a 
pre-existing  ri^t  of  action.  The  plaintifis  had  the  right  of  election,  like  a 
party  entiUed  to  the  privUege  of  set-off*.'  Id.  338,  331.  And  where  A.  sued 
B.  beforo  a  justice,  and  prior  to  the  return  day  of  the  summons,  B.  settled 
with  A.,  and  paid  him  $3,  in  full,  A.  promising  to  discontinue  his  suit ;  instead 
of  doing  so,  however,  he  appeared  on  the  rotnm  of  the  summons,  and  obtain- 
ed judgment  in  B.'s  absence  of  $35 ;  B.  then  brought  an  action  of  assumpsit 
against  A.  befora  another  justice  for  a  breach  of  the  promise  to  discontinue, 
and  recovered  the  same  amount  which  A.  had  recovered  against  him ;  and 
the  supreme  court  held  the  recovery  correct ;  for  the  suit  was  not  to  overhale 
the  fiist  judgment,  or  to  recover  back  the  amount  of  it,  on  the  ground  that  it 


492  CASES  IN  THE  COURT  OF  BSftOKS. 

Le  Gaen  t.  Gooveniear  Sl  K^mblo. 

tions  of  parties,  and  of  accomplishing  the  ends  of  justice,  by 
a  single  and  speedy  decision  of  all  their  rights.    It  is  cri- 

was  not  dao,  bat  to  rooover  for  a  broaeh  of  the  •gfeomant,  and  thia  bnsaab 
would  bava  boon  the  aana,  even  if  tha  farmer  laoovery  bad  been  far  a  jaat 
debt.    CM  y.  OairliM,  8  Jobna.  R.  470.    So  wbaia  tMaey  baa  been  paid  and 
a  radei|it  taken,  and  afterwarda  tha  pnrty  to  whoA  it  waa  paid  brinsa  an  ac- 
tion for  tha  aame  manay  and  reooveia,  na  defonee  bains  naade  ;  thenfh  tha 
neglect  of  the  defendant  in  not  availing  bimaelf  ef  the  leoeipt  in  that  Bait»  will 
forever  preclnde  him  from  recovering  the  money  thna  paid>  yet  there  being  a 
moral  obligation  on  the  part  of  the  ptaintiff  to  repay*  the  defendant  may  re- 
cover on  a  anbaeqaent  promiae  of  the  plaintiff  te  that  efleet    BeniUy  v.  MUrm, 
14  lohna.  R.  466.    And  where  A  extended  an  exeention  on  B.'a  real  eatataa« 
and  thereby  became  tenant  in  oomuMn  with  C. ;  and  then  obtained  jodgmant 
againat  C.  for  a  ahare  of  tha  rente  and  proils  acoming  anbaeqnant  to  tha  ax- 
tent  ;  bat  after  C.  had  paid  A.'b  jadgnent,  the  judgment  againat  B.,  open 
which  A.'a  execatioo  imaed,  waa  reverMd  ;  held,  that  C.  conid  recover  againat 
A.  the  money  thoa  paid  by  him  for  rente  and  praftta,  thoagh  A.'a  jodgmant 
agaioat  him  remained  in  full  force.    The  conrt  any,  that  jadgmant  waa  right* 
<  nor  doee  the  preeent  action  impeach  it ;  bat  tha  defendant  haa  no  right,  ftnm 
peeterior  aiicnaatancea,  to  retain  the  proceeda  af  it    And  when  coa  wtong- 
fully  detaina  money*  aithoagh  it  waa  rightfally  received,  the  action  ibr  money 
had  and  received  fomiehea  a  joat  and  appropriate  remedy.'    Laxell  v.  MiUeTf 
1$  Maaa.  R.  907.    So  where  A.  recovered  jndgmant  by  defianlt  againat  B , 
npon  an  aocaont  annexed  to  hia  writ,  in  which  aoconnt  B.  waa  credited  Ibr 
certain  gaeda ;  heldi  that  inch  jodgmant  waa  no  bar  to  an  action  by  B.  againat 
A.  for  tha  aatte  gooda»  if  they  weia  not  credited  at  their  full  valoe  by  A.  in 
the  firat  anit    For  thoogh  tha  valoe  of  the  gaeda  craditad  by  A«  vraa  a  qoea- 
tlon  which  B.  might  lawfblly  have  litigated  there,  yet  ha  vraa  not  bonnd  la  da 
ao  at  hb  own  axpenee,  when  by  commencing  a  new  actian  the  expenae  woold 
fall  un  A.    If  A.  inUnded  te  avoid  thia,  be  riioold  have  credited  the  gooiia  at 
their  fall  value.    Minor  v.  WaUttt  17  Maaa.  R.  838.    And  where  an  attorney 
received  a  partial  payment  from  a  debtor,  on  a  note  left  with  him  far  collec* 
tion,  paid  it  over  to  the  creditor  withoot  endoning  it,  and  afterwarda  proceeded 
and  teek  judgnwnt  fbr  tha  whde  a^MMint  apparently  doe  ;  he  waa  held  liable 
te  the  debtor  for  the  amaant  of  each  payment  in  an  nation  for  money  had  and 
received.    F^wUr  v.  Skem-er,  7  Moas.  R.  14.    The  eame  principle  waa  ap- 
plied where  the  penon  receiving  the  partial  payment  waa  plaintiff  in  the  fiiat 
anit  and  defondant  in  the  second,  the  anbatantial  daUila  of  the  caae  being  in 
in  other  reapacto  like  the  pteceding :  and  Fwrk*r^  Ch.  J.  dellveriag  the  opiniony 
thna  explaina  the  greond  open  which  both  deciaiona  proceed :  '  Here  the  cre- 
ditor, by  hif  own  foalt,  recovered  jadgment  for  hie  whale  debt,  when  a  part 
of  it  had  been  paid.    It  waa  hia  doty  to  have  oradited  the  anm  paid  on  the 
note,  and  not  having  done  H,  he  ia  to  be  cenaidered  aa  rataintag  tha  money 
for  the  nee  of  hia  debtor.    The  debtor  night  wall  lie  by,  and  anfier  jadgment 
by  defonltt  relying  upon  a  dednetion  of  the  aam  poid  before  jodgmam.    Tha 
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dently  proper  to  preicribe  8ome  period  to  controversies  of 
this  sort ;  and  what  period  can  be  more  fit  and  proper  than 
that  which  affords  a  full  and  fair  opportunity  to  examine  and 
decide  all  their  claims  ?  This  extent  of  the  rule  can  impose 
no  hardship.  It  requires  no  more  than  a  reasonable  degree 
of  vigilence  and  attention;  a  different  course  might  be  dan« 
gerous,  and  often  oppressive.  It  might  tend  to  unsettle  all 
the  determinations  of  law,  and  open  a  door  for  infinite  vexa- 
tion. 

This  reasoning  is  founded  in  good  sense,  and  supported 
by  the  weight  of  authority.  It  is  equally  applicable  to  tho 
court  of  chancery  as  to  any  other  court.    It  is  true,  some  an- 

oate  of  FowUr  v.  Shearer,  cannot  be  difiingQkbed  from  this ;  for  in  tbat^  as 
well  as  thia,  the  plaiotiff  might  have  given  evidence  of  hia  payment ;  but  he 
confided  in  the  attorney,  that  the  sum  paid  should  be  endorsed  upon  the  note. 
In  the  ease  of  Marriott  ▼.  Hampton,  the  plaintiffbrought  his  action  to  recover 
money  paid  under  legal  pnoem,  which  was  thoaght  daageroas.  In  the  oaae 
before  us  there  is  no  such  technical  difficulty.  It  is  not  attempted  to  distorb 
the  jadgment ;  it  is  not  complained  of;  it  is  not  alleged  that  too  mnch  ha« 
been  recovered.  The  ground  of  the  action  is,  that  the  defendant  has  received 
fifty  dollars  of  the  plaintiff  which  he  is  not  entitled  to  retain.  He  might  have 
retained  it  if  he  had  chosen  to  endorse  it  on  the  note,  or  to  deduct  it  from  his 
damages ;  but  not  having  dope  either,  he  cannot  oonscientioosly  retain  the 
money.'  Rowe  v.  Smith,  16  Mass.  R.  30d.  The  contrary,  however,  of  this, 
has  been  expressly  and  deliberately  held  in  New  Hampshire  ;  thus,  in  Tiltou 
V.  Chrdon,  I  N.  Hamp.  R.  33,  where  a  party  made  certain  payments  on  a 
note,  and  afterward,  on  being  sued,  sufiered  judgment  to  pass  against  him  by 
default  for  the  whole  amount,  withoat  any  dedactiona.  he  was  adjudged  inca- 
pable of  recovering  for  the  moneys  so  paid  in  a  subsequent  action.  And  even 
in  Massachusetts,  where  Rowe  v.  Smith,  and  Fowler  v.  Shearer,  tupra,  were 
decided,  the  principle  has  been  restricted  to  those  cases  where  a  trust  and 
confidence  existed  between  the  parties,  which  the  defendant  in  the  first  suit 
acted  upon,  and  such  as  was  deemed  auficient  under  the  circumstances,  to 
excuse  his  neglect  in  not  availing  himself  of  the  payments  by  way  of  defence 
in  the  former  action.  A.nd  therefore,  where  the  plaintiff  in  the  second  suit 
appeared  in  the  first  and  contested  the  point  of  damages,  he  was  held  not  en- 
titled to  recover.  Loring  v.  ManeJUld,  17  Mass.  R  394."  Cowen  d&  Hill's 
Notes  to  1  Phill.  Bv.  832,  8S3,  834.  Consnit  further  upon  this  subject,  3 
Smith's  Leading  Cmcs,  Hare  d&  Wallace's  ed-  473-479,  where  the  principal 
American  caaea  upon  the  doctrine  of  estoppel  by  record  are  collected  and 
commented  on.  See  also  Uuited  States  Digest,  vol.  2,  p.  644-647,  pi.  155-159 
inclusive,  161,  164,  166-168  inclusive,  170,  171,  173,  176-178  inclusive, 
180, 188, 190,  311,  394, 191, 198,  309, 310. 


493  CASES  IN  THE  COURT  OF  ERRORS. 

hb  Gaen  ▼.  Gouveni^ar  6l  KemUe. 

cient  precedents  have  been,  and  more  of  them  may,  perhaps 
be  found  to  oppose  this  doctrine,  but  they  appear  to  have  ori- 
ginated at  a  period,  when  the  limits  of  the  respective  courts 
of  equity  and  of  law,  in  England,  were  imperfectly  ascer* 
tained,  and  when  the  extreme  rigor  of  the  latter  drove  suitors 
to  seek  redress  from  their  judgments,  in  the  more  liberal  eon- 
duct  of  the  former.    The  court  of  chancery  availed  itself  of 

this  disposition  in  the  courts  of  law,  and  assumed  an 
[*493]    unlimited  power  of  revising  their  decisions,     ^his 

power  was  resisted,  but  without  success,  till  the 
courts  of  law  relaxed  their  severity,  and  adopted  more  just 
and  liberal  principles  on  almost  every  subject,  and  particu- 
larly on  the  subject  of  granting  new  trials.  Since  that  peri- 
od, the  boundaries  of  the  different  courts  have  become  better 
established  and  understood ;  (1  Atk.  293 ;)  and  their  decisions 
are  mutually  respected,  as  conclusive  on  the  matters  over 
which  they  exercise  jurisdiction.  These  observations  are 
inlended  rather  to  account  for  some  of  the  ancient  cases,  (2 
Tern.  146,  240,  378,  and  Countess  of  GainsborougKs  case^ 
at  the  rolls,  Prec.  in  Cha.  233 ;)  which  have  been  produced 
by  the  counsel,  than  as  immediately  applicable  to  th^  ques- 
tion before  us.  I  consider,  therefore,  the  rule  in  the  extent 
I  have  mentioned,  as  firmly  established  by  the  modern  au- 
thorities, and  founded  in  propriety.  If  so,  the  only  inquiry 
is,  whether  the  respondents,  under  the  circumstances  of 
this  case,  would  have  been  admitted  to  make  a  defence  on 
the  trial  at  law,  on  the  ground  of  the  fraud  which  they  now 
allege  ? 

It  is  not  to  be  doubted,  but  that  courts  of  law  and  equity 
have  a  concurrent  jurisdiction  on  the  question  of  fraud* 
(3  Black.  Com.  431.  2  P.  Wms.  156 ;  220.  1  Burr.  396 ;  480 ; 
482.  2  Ves.  jun.  295.),  Considering  the  respondents,  ac- 
cording to  the  former  decision  of  this  court  as  completely 
substituted  with  regard  to  the  appellant  in  the  place  of  the 
purchasers,  they  became  responsible  to  him  to  the  same  ex- 
tent in  which  Gomez,  Lopez,  and  Rivera,  were  liable,  by  the 
original  contract ;  it  follows  that  they  acquired  all  the  rights 
of  Gomez,  Lopez,  and  Rivera,  and,  of  course,  could  avail 
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themselves  of  the  same  defence.  (Park,  303.)  We  have 
seen  the  latter  actually  making  the^  defence  of  fraud  at  law, 
on  the  trial  of  the  notes.  It  was  equally  competent  for  the 
respondents  to  make  that  defence,  on  the  trial  against  them. 
Whether  that  defence  would  apply  to  the  whole  action,  or 
to  the  amount  of  the  damages  only,  cannot  be  material,  nor 
can  it  be  considered  as  a  point  merely  collateral  to  the  issue 
between  the  parties.  In  every  action  of  this  sort,  the  amount 
of  the  damages  to  be  recovered,  as  well  as  the  right  of  reco- 
very, is  a  point  immediately  in  litigation,  with  re- 
spect to  which  the  parties  are  supposed  to  be  *equal-  [*494] 
ly  prepared,  and  must  be  equally  concluded.  To 
consider  the  damages  as  distinct  from  the  right  of  action,  or 
collateral  to  it,  and  on  this  ground  to  review  the  judgment 
of  another  court,  would  destroy  the  effect  of  the  rule.  It 
often  happens  that  the  amount  of  damages  constitutes  the 
principal  question  between  the  parties,  and  in  every  case, 
the  whole  merits  of  the  cause  must  be  re-examined  to  judsre 
of  their  propriety ;  and,  thus,  in  another  form,  the  merits 
would  again  become  the  subject  of  legal  investigation. 

It  is,  however,  admitted,  that  cases  in  which  there  are  no 
laches  or  neglect,  form  exceptions  to  the  rule.  Thus,  where 
a  party  has  no  notice  of  a  defence  to  which  he  is  entitled,  or 
can  make  it  appear,  that  material  evidence  has  been  subse- 
quently discovered,  which  would  probably  support  that  de- 
fence, and  alter  the  determination,  he  ought  not  to  be  con- 
cluded. But  in  these  cases,  it  is  incumbent  on  him  to  show 
a  reasonable  ground  to  presume  that  he  has  not  been  guilty 
of  negligence,  as  in  the  first  instance  that  he  was  ignorant 
of  his  defence,  or  in  case  of  the  discovery  of  new  evidence, 
that  he  bad  used  due  diligence,  and  could  not  obtain  it. 
Without  this  restriction,  it  would  be  in  vain  to  say,  that  he 
is  ever  precluded,  for  the  pretence  of  new  matter  or  new 
evidence,  when  a  party  is  dissatisfied  with  a  former  deter- 
mination, would  always  be  made. 

In  the  present  instance,  it  cannot  be  pretended,  that  the 
respondents  had  no  knowledge  of  the  charge  of  fraud.    If 
their  own  testimony  is  to  be  credited,  their  agents,  Smith  & 
Vol.  I.  73 
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Atkinson,  in  London,  had  notice  of  the  fraud,  if  any  existed, 
as  early  as  October^  1796,  for  the  property  was  at  that  time 
abandoned  to  them,  on  the  very  principle  that  there  was  a 
fraud  in  the  contract,  notice  of  which  must  have  been  coa- 
veyed  to  their  principals.  But  independent  of  this,  both 
parties  had  express  notice  of  the  fraud,  long  before  the  trial 
at  law.  The  bill  filed  by  Gomez  and  Rivera,  to  which  they 
were  parties,  together  with  Lopez,  was  founded 
[*495]  wholly  on  this  charge.  It  was,  ^therefore,  complete- 
ly within  their  own  knowledge,  and  for  aught  that 
appears,  the  evidence  of  the  fraud,  if  any  existed,  was  as 
completely  in  their  power.  If  it  did  exist,  the  legal  pre- 
sumption is,  that  they  had  the  prooft  in  their  power,  for  a 
party  is  never  presumed  to  be  ignorant  or  incapable  of  evinc- 
ing the  truth  of  his  case.  If  the  fact  be  so,  it  is  incumbent 
on  him  to  show  it,  in  order  to  excuse  the  apparent  neglect, 
and  support  his  claim  to  an  exception  in  his  favor.  The 
manner  in  which  it  is  to  be  shown  must  always  depend  on 
the  particular  circumstances  of  the  case.  In  the  present  in- 
stance, there  is  no  proof,  nor  any  circumstance  in  my  recol- 
lection, from  which  it  can  be  reasonably  inferred  that  the 
respondents  could  not,  with  proper  diligence,  have  possessed 
themselves,  on  the  trial  at  law,  of  the  same  evidence  they 
have  since  offered,  and  I  believe  it  is  not  even  alleged  in 
their  bill.  Under  these  circumstances,  I  think  it  would  be 
unsafe  and  improper,  in  any  court,  to  open  a  controversy 
already  determined,  on  the  loose  conjecture,  that  they  might 
not  have  had  the  evidence  in  their  power. 

It  has  also  been  urged,  that  the  respondents  were  sur- 
prised by  the  recovery  at  law.  If  they  were  in  reality  sur- 
prised, it  was  not  by  a  matter  of  evidence,  or  a  question  of 
fact,  but  by  a  principle  of  law  which  was  determined  against 
them.  It  would  be  contrary  to  first  principles,  to  admit  a 
mistake  or  ignorance  of  the  law  to  excuse  a  neglect.  If  the 
respondents  had  been  surprised  by  other  means,  as  by  arti- 
fice practiced  by  their  adversaries,  or  by  testimony  which 
they  could  not  reasonably  be  prepared  to  meet,  the  case  would 
stand  on  diiferent  grounds.    It  is  this  kind  of  surprise  only 
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which  I  apprehend  is  considered  at  law,  as  material  on  a 
motion  for  a  new  trial.  Such  was  Ihe  case  cited  from  Bur- 
row, {Bright  V.  Eynm,  1  Burr.  396,)  where,  in  assigning 
the  reasons  for  a  new  trial,  the  court,  among  other  things, 
say  that  the  attention  of  the  jury  had  been  artfuUy  drawn 
from  X\\e  fraud  (the  principal  point  in  the  cause)  to  the 
heinous  charge  of  forgery  alone.  The  verdict  of  the  jury 
was  there  traced  to  the  act  and  management  of  one 
*of  the  parties,  and  not  to  any  neglect  or  default  of  [*496] 
the  other.  The  fraud  was  actually  in  evidence,  and 
the  surprise  related  to  the  proof  of  a  fnct  in  controversy  be- 
tween the  parties.  It  will  also  be  recollected,  that  the  prin- 
cipal ground  for  granting  a  new  trial  in  that  case,  was  the 
want  of  an  express  direction  from  the  court  on  the  question 
of  fraud.  In  the  present  case,  there  is  no  pretence  of  any 
such  artifice,  nor  was  there  any  allegation  of  fraud  at  the 
trial,  and  judging  from  the  evidence  alone,  the  silence  of 
the  respondents  at  law  on  the  subject  of  fraud,  if  it  did 
really  exist,  can  only  be  imputed  to  their  own  inattention  or 
neglect. 

If  we  exaniine  into  the  practice  of  the  court  of  chancerv, 
(1  Eq.  Cas.  Ab.  176 ;  1  Vez.  434 ;  2  Vez.  676 ;  3  Atk.  35 ; 
2  Atk.  178 ;)  we  shall  find  it  has  adopted  the  same  rules, 
with  regard  to  its  own  determinations ;  and  it  is  not  pre- 
tended that  the  court  will  exercise  a  different  control 
over  the  judgments  of  other  courts,  than  over  its  own 
decrees.  The  cases  of  bills  of  review  m  that  court,  are 
analogous  on  this  point ;  and  the  same  principles  have  been 
adopted  and  established  by  repeated  decisions.  Thus  Lord 
Hardwicke,  with  regard  to  bills  of  review,  says,  "  there  are 
always  two  points  proper  to  be  attended  to  on  a  petition  for 
that  purpose ;  1.  To  show  that  the  new  matter  upon  which 
such  bill  is  sought,  has  come  substantially  and  materially 
to  the  knowledge  of  the  party  or  his  agent,  since  the  time 
of  the  decree  in  the  former  cause,  or  since  such  time  as  he 
could  have  used  it  to  his  benefit  in  the  former  cause; 
2.  That  it  is  probable  such  new  matter  is  relevant.  Again, 
it  is  held,  that  forgetfulness  or  negligence  of  parties  under  no 
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incapacity,  is  no  foundation  for  a  bill  of  review :  and  matter 
already  settled,  or  which  might  have  been  put  in  issuer  and 
settled  in  the  original  cause,  shall  never  be  drawn  into  ex- 
amination on  a  bill  of  review.''(a} 

In  every  light,  therefore,  in  which  this  subject  can  be 
seen,  whether  we  view  it  as  considered  by  courts  of  law, 
with  regard  to  their  own  determinations,  or  by  courts  of 
equity,  with  regard  to  their  own  decrees,  or  in  relation  to  the 
interference  of  the  latter  with  the  judgments  of  the 
[*497j  former,  *the  same  rules  and  the  same  principles  ap- 
pear to  prevail.  On  the  first  question,  I  am,  there- 
fore, of  opinion,  that  if  any  fraud  existed,  it  was  compe- 
tent to  give  it  in  evidence,  on  the  trial  at  law  ;  that  it  was 
the  duty  of  the  respondents  so  to  do,  if  they  had  notice  of 
the  fraud ;  that  they  had  such  notice,  and  for  any  thing  that 
appears,  had  the  evidence  in  their  power  as  fully  as  at  any 
subsequent  period,  and  of  course,  that  they  are  precluded  by 
their  neglect,  and  cannot,  now,  avail  themselves  of  this  de- 
fence. 

This  may,  perhaps,  be  deemed  a  severe  application  of  the 
rule,  the  summum  jus  between  the  parties ;  but  I  have 
sought  with  solicitude  to  discover  a  principle  on  which  I 
could  with  propriety  depart  from  it ;  and  in  every  shape  in 
which  1  have  been  able  to  turn  the  question,  insuperable 
objections  have  occurred.    It  still  remained  a  question  of 

(a)  Le  Neve  ▼.  NorrU,  2  Bro.  P.  C.  67.  Norria  v.  Le  Neve,  3  AUc.  35  ; 
Ridgway,  322.  Young  ▼.  Keighily,  16  Ves.  348,  350.  Dexter  ▼.  Arnold, 
5  Mason,  303.  Tilman  ▼.  Tilmatif  3  J.  J.  Marsh.  1 18.  Liningtion  t.  Hubbwt 
3  Johns.  Ch.  R.  124.  Hatkel  ▼.  Rooul,  1  McCord  Ch.  R.  29.  HoUinge- 
worth  ▼.  McDonald,  2  Har.  A.  Johns.  230.  MeCall  ▼.  Graham,  1  Hen. 
6l  Munf.  180.  Winston  ▼.  Johnmm,  2  Manf.  305.  Huffaere  y.  Green, 
Hayw.  51.  Triplett  v.  WiUony  6  Call,  47.  That  a  bill  of  review  does  not 
lie  upon  discoyery  of  eyidence  to  matters  which  were  within  the  party's 
knowledge,  or  which  by  due  diligence  he  might  haye  ascertained,  see  more 
particularly  McCraeken*9  heirt  y.  Finley,  1  Bibb,  455.  Talbot  y.  Todd, 
5  Dana,  197.  Bucknor  y.  Forker'o  heirt,  7  id.  50.  Harvey  y.  Mur- 
rell.  Harper  £q.  R.  257.  Record  eyidence  being  discoyered  after  a  decree, 
which  would  haye  probably  changed  the  decision,  a  bill  of  reyiew  has  been 
sustained  though  the  same  matter  was  generally  In  imue  in  the  suit  Gen- 
ry*9  adnCr  y.  Thamherry^  3  Dana,  500. 
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principleon  the  one  hand,  and  of  feeling  on  the  other.  The 
magnitude  of  the  property  in  question,  alone  can  furnish  no 
guide.  It  may  and  ought  to  have  weight,  in  cases  of  doubt 
or  difficulty,  but  when  principles  are  plain,  it  cannot,  of  it- 
self, be  made  a  ground  of  relief.  It  is  incapable  of  any  cer- 
tain criterion ;  in  its  nature  nothing  can  be  more  vague ; 
and  if  adopted,  instead  of  legal  rules  and  legal  discre- 
tion, we  must  be  governed  by  the  fluctuating  and  arbitrary 
notions  of  magnitude  which  may  be  applied  to  every  par- 
ticular case. 

I  have  dwelt  more  minutely  on  the  preliminary  question, 
not  only  because  it  appears  to  me  sufficient  to  decide  the 
cause,  but  because  it  involves  a  principle  which  I  think  of  the 
first  importance  to  the  safe  and  efiectual  administration  of 
justice.  Nothing  would  appear  to  me  more  dangerous  in  the 
conduct  of  our  courts,  and  more  productive  of  endless  liti- 
gation, than  to  open  with  facility  their  solemn  determina* 
tions.  If,  in  the  instance  before  us,  we  should  be  of  opinion 
that  there  is  no  foundation  for  the  charge  of  fraud,  it  would, 
in  itself,  furnish  a  strong  example  to  show  the 
danger  of  renewing  a  controversy  'already  decided,  [*498j 
and  the  ease  with  which  new  plans  of  defence  may 
be  invented,  and  even  supported  by  witnesses. 

But  there  are  other  points  in  the  cause,  which  appear  to 
me  to  render  it  capable  of  an  easy  determination.  Admit- 
ting the  fraud  to  be  open  for  examination,  the  appeal  is  also 
from  that  part  of  the  order  which  directs  an  issue  at  law. 
Here  it  is  proper  to  notice,  that  after  the  original  order  for 
an  issue  was  made,  the  parties  agreed  to  submit  to  the  court 
of  chancery  the  question,  whether  the  respondents  were  pre- 
cluded, by  the  trial  at  law,  as  preliminary  to  the  order  for 
an  issue  ?  By  this  agreement,  1  consider  the  order  for  an 
issue  as  having  been  suspended,  until  the  decision  on  the 
question  thus  previously  made.  The  order  was  then  con- 
firmed and  rendered  complete,  and  the  appeal  from  this  con- 
firmatory order  being  strictly  in  time,  brings  up  the  ques- 
tion directly  as  to  the  propriety  of  the  issue.    Independent 
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of  this,  I  think  there  caa  be  no  doubt,  that  by  an  appeal 
from  any  interlocutory  or  final  decree,  all  the  proceedings 
in  the  cause  anterior  to  the  decree,  are  necessary  to  be  pre- 
sented to  this  court,  and  proper  for  its  determination.  It 
may  frequently  become  indispensable  to  reverse,  alter  or 
modify  the  previous  proceedings,  in  order  to  make  them 
consistent  with  the  decree  to  be  here  pronounced.  All  ante- 
cedent matter  is,  therefore,  necessarily  before  the  court,  and 
subject  to  its  control.  I  have  also  no  doubt,  that  this  court 
may  proceed  farther,  if  it  appear  that  the  merits  are  fully  in 
its  possession,  and  determine  finally  between  the  parties. 
That  such  is  the  power,  and  frequently  the  practice  of  the 
House  of  Lords,  in  England,  is  evident,  from  the  cases  which 
have  been  cited.  (1  Bro.  P.C.67.  2  Bro.  406, 415.  3  Bro. 
180, 218.  4  Bro.  682.  6  Bro.  387,  464,  478.  6  Bro.  468. 
7  Bro.  1,  208.)  On  similar  appeals,  they  affirm,  reverse,  or 
alter  the  order  for  an  issue,  and  sometimes  proceed  to  dis- 
miss the  bill,  or  otherwise  decree  on  the  merits.  The  power 
of  this  court  is  the  same,  in  this  respect.  I  can  see  nothing 
in  our  constitution  or  laws  to  restrain  it    The  constitution 

simply  directs  the  court  to  be  instituted,  and  the  act 
[*499]    of  the  legislature  organizing  the  *court,  declares  its 

powers  in  very  ample  terms.  (Laws  of  N.  Y.  vol.  1, 
Nov.  23,  1784.)  The  words  are,  that  this  court  shall  have 
power  "  to  reverse,  affirm,  or  alter  such  sentence,  judgment, 
decree  or  order,  and  to  make  suck  other  order  or  decree 
thereon^  as  equity  and  justice  shall  require,"  These  terms 
are  sufficiently  comprehensive  to  authorize  a  final  decree, 
nor  shall  we  thereby  assume  original  jurisdiction.  An  ori- 
ginal jurisdiction  is  that  which  takes  cognizance  of  a  suit 
ob  origine.  In  this  case,  the  propriety  of  making  a  final  de- 
cree  arises  out  of  the  appeal  itself,  which  brings  before  us 
the  whole  merits  of  the  cause.  The  idea  that  we  have  not 
the  constitutional  lights  of  the  chancellor's  reasons,  with  re- 
spect to  the  merits,  is  rather  an  objection  of  form.  In  fact, 
we  have  his  opinion  substantially  on  the  subject.  He  has 
told  us  that  he  has  doubts  on  the  question  of  fraud ;  that 
the  evidence  is  not  satisfactory ;  and  that  he  wants  further 
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testimony  to  inform  his  conscience.  At  least,  such  is  the 
language  of  the  decree,  for  otherwise,  it  could  have  been  of 
DO  use  to  order  a  trial  at  law.  If,  therefore,  we  are  of  opinion 
that  the  testimony  in  the  cause  ia  decisive,  either  for  or 
against  the  fraud,  and  that  it  ought  not  to  be  sent  to  a  jury, 
what  essential  lights  can  we  expect  to  receive,  by  sending 
it  back  for  the  chancellor's  decision  ?  We  may  place  him  in 
a  delicate  situation,  and  oblige  him  to  decree  on  the  evi* 
dence,  as  it  stands,  but  we  cannot  compel  him  to  alter  his 
opinion,  or  remove  his  doubts.  We  can,  therefore,  expect  no 
real  benefit  from  such  a  proceeding,  and  I  cannot  imagine 
that  the  constitution  intended  so  idle  a  ceremony.  Indeed, 
the  position  that  this  court  has  not  the  power  to  make  a 
final  decree,  in  cases  like  the  present,  suppose  a  defect  of 
jurisdiction,  which  ought  not  to  be  admitted  without  evi* 
dent  necessity.  The  power  appears  to  me  essential  to  a 
court  of  appeal  in  the  last  resort,  and  I  have  no  doubt  that  it 
is  vested  here. 

The  propriety  of  the  order  for  an  issue,  and  of  this  court 
proceeding  to  a  final  decree,  are  questions  depending 
on  the  nature  and  force  of  the  testimony.  It  is  true, 
*that  in  some  specific  cases,  it  is  the  common  course  [*600j 
of  the  court  of  chancery  to  direct  an  issue  at  law ; 
but  even  in  those  cases,  it  depends  on  the  practice  of  the 
court  merely,  and  the  chancellor  has  still  the  power  of  decid- 
ing for  himself,  without  an  issue.  In  general,  the  ordering 
of  issues  depends  on  the  application  of  sound  legal  discretion 
to  the  circumstances  of  the  case.  (2  Yes.  42,  654.  2  Atk. 
460,  295.  3  Atk.  616.  2  Yes.  66.)  It  is  a  power  in  its 
nature  indefinite,  and  incapable  of  being  reduced  to  fixed 
rules.  The  chancellor  is,  constitutionally,  the  judge  both  of 
law  and  fact.  Whether  the  institution  of  such  a  court  be 
expedient  or  wise,  is  not  now  the  subject  of  inquiry.  Its 
power  is  established,  and  the  trial  by  jury  is  there  unknown. 
However  excellent  that  mode  of  trial  may  be,  it  is  not  the 
right  of  any  party  seeking  his  remedy  in  that  court  to  de- 
mand  it.  It  ought  regularly  to  proceed  from  the  chancellor 
himself,  to  inform  his  own  conscience,  where  the  evidence  is 
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insiifficent  for  that  purpose ;  and  eyen  with  respect  to  him, 
it  is  not  a  power  to  be  exercised  at  pleasure,  and  depending 
on  arbitrary  discretion.  In  a  government  of  laws,  no  such 
discretion  can  exist,  an4  although  no  precise  rules  can  be 
given,  it  is  sufficiently  certain,  that  if  the  evidence  be  doubt- 
ful, and  from  the  nature  of  the  question,  or  from  the  testimo- 
ny already  given,  it  appears  that  farther  lights  may  be  ob- 
tained, it  would  then  be  proper  to  require  farther  proof;  and 
the  chancellor  may  direct  it  to  be  taken,  either  in  his  own 
court,  by  new  examinations,  or  send  the  question  for  trial  at 
law.  But  on  the  other  hand,  if  the  evidence  be  satisfactory 
or  decisive  in  favor  of  either  party,  the  rights  of  such  party 
ought  not  again  to  be  hazarded  before  another  tribunal,  and 
the  chancellor  ought  to  decide.  Possessing  the  power,  it 
would  become  his  duty,  for  the  power  and  duty  of  a  court 
are  concurrent,  and  inseparable. 

On  the  subject  of  the  evidence,  I  shall  not  trouble  the 
court  with  many  remarks.  It  has  been  discussed  for  several 
days,  and  to  examine  it  in  all  its  parts,  might  occupy  our 

attention  as  many  more.  Every  member  must,  I 
[*601]    *think,  have  formed  a  decided  opinion,  without  much 

difficulty.  With  respect  to  myself,  I  shall  only  say, 
that  notwithstanding  the  contrariety  of  some  of  the  witnes- 
ses, relative  to  the  fraud,  the  internal  circumstances  of  the 
case,  and  the  conduct  of  all  the  parties  concerned,  satisfacto- 
rily show,  that  the  pretended  fraud  could  not  exist.  The 
natural  course  of  the  transaction  speaks  invincibly,  and  car- 
ries to  my  mind  a  full  conviction.  If  this  opinion  on  the 
evidence  be  right,  the  order  for  the  issue  was,  of  course,  im- 
proper. The  verdict  of  a  jury  cannot  enlighten,  but  if  con- 
trary to  the  evidence,  may  hereafter  embarrass  the  cause.  It 
cannot  possibly  be  of  use,  but  must  be  injurious,  to  send  the 
parlies  through  another  course  of  litigation,  and  finally,  per- 
haps, be  obliged  to  decide  between  them  under  circumstan- 
ces  less  favorable  to  truth  and  an  equitable  result.  These 
reasons  equally  apply  to  induce  us  to  pronounce  a  final  de- 
cision in  the  cause.  Possessing  the  power,  I  think  it  our 
duty  to  exercise  it,  and  put  the  controversy  at  rest.    I  am, 
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therefore,  of  opinion,  on  the  several  grounds  I  have  mention* 
ed,  that  the  order  for  an  issue  ought  to  be  rerersed,  and  the 
bill  of  the  respondents  be  directed  to  be  dismissed. 

Kent,  J.  This  cause  presents  three  questions  for  the 
consideration  of  the  court. 

1.  Does  the  judgment  at  law  in  favor  of  the  appellant,  bar 
the  respondents  from  maintaining  their  present  suit? 

2.  If  not,  yet  was  this  a  case  proper  for  an  issue  at  law? 

3.  If  an  issue  at  law  ought  not  to  have  been  directed,  shall 
this  court  now  finally  decide  between  the  parties,  the  merits 
being  fully  before  us,  and  if  so,  how  shall  we  decide? 

After  the  opinion  which  has  already  been  delivered,(a) 
and  in  which  I  concur,  it  might,  perhaps,  be  sufficient  to  re* 
fer  generally  to  that  opinion,  as  expressive  of  my  own.  Bnt 
in  a  cause  of  so  much  expectation,  and  of  so  much  magni- 
tude to  the  parties,  it  may  not  be  alu^ther  useless  to  go 
over  the  same  ground,  and  briefly  to  declare  my  own  view 
of  the  subject. 

*i.  Every  person  is  bound  to  take  care  of  bis  own  [*602] 
rights,  and  to  vindicate  them  in  due  season,  and  in 
proper  order.  This  is  a  sound  and  salutary  principle  of 
law.  Accordingly,  if  a  defendant  having  the  means  of  de- 
fence in  his  power,  neglects  to  use  them,  and  suffers  a  re- 
covery to  be  had  against  him  by  a  competent  tribunal,  he  is 
for  ever  precluded.  [2  Burrpw,  1009.  7  Term  Rep.  269. 
2  Hen.  Black.  414,  416.] 

The  only  cases  which  I  can  recollect,  as  forming  excep- 
tions to  this  general  rule,  are : 

1.  The  case  of  mutual  dealings  between  the  parties,  where 
the  defendant  omits  to  set  off  his  counter  demand,  and  may 
still  recover  it  in  a  cross  action ;  and 

2.  The  case  of  an  efecimenij  in  which  the  defendant 
neglecting  to  bring  forward  his  title,  is  not  precluded  by 
the  recovery  against  him,  from  availing  himself  of  it  in  a 
new  suit. 

The  general  rule  is  intended  to  prevent  litigation,  and  to 
preserve  peace;  and  were  it  otherwise,  men  would  never 

(a)  By  Mr.  Joitice  Radeliff. 

Vol.  I.  U 
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know  when  they  might  repose  in  security  on  the  decisions 
of  courts  of  justice ;  and  judgments  solemnly  and  deliber- 
ately given,  might  cease  to  be  revered,  as  being  no  longer  the 
end  of  controversy  and  the  evidence  of  right 

The  principle  prevails  both  in  courts  of  law  and  of  equity. 
In  bills  of  review  which  are  brought  before  the  same  tribu- 
nal to  review  a  former  decree,  it  is  a  settled  maxim  of  equity, 
that  no  evidence  or  matter  in  the  knowledge  of  the  party, 
and  which  he  might  have  used  in  the  former  suit,  shall  be 
the  ground  of  a  bill  of  review.  [3  Bl.  Com.  464  1  Eq. 
Cas.  Abr.  81.  pi.  4.  299.  2  Cas.  Abr.  176.  2  Atk.  178.  3 
Atk.  36.    lVes.434.    3P.  Wms.371.] 

"Unless  this  relief,"  says  Lord  Ch.  Talbot,  (3  P.  Wms. 
371,)  "  was  confined  to  new  matter  proved  to  have  been  dis- 
covered since  the  trial,  it  might  be  made  use  of  as  a  method 
for  a  vexatious  person  to  be  oppressive,  and  for  the  cause 
never  to  be  at  rest."  "  A  notice  of  the  matter,  even 
[*603]  to  the  party's  *counsel  or  agent,"  observes  Lord 
Hardwicke,  (3  Atk.  36,)  "  is  notice  to  the  party,  and 
sufficient  to  repel  the  new  suit,  for  otherwise,  there  would  be 
no  end  of  suits." 

I  have  mentioned  the  observations  of  these  great  men,  be- 
cause the  reason  of  the  rule  is  laid  down  by  them  in  plain 
terms,  and  receives  the  more  authority,  as  coming  from  two 
of  the  most  distinguished  characters  that  have  presided  in 
the  English  courts  of  equity. 

Not  only  bills  of  review  are  denied,  but,  in  pursuance  of 
the  same  principle,  a  court  of  chancery  never  relieves  against 
a  verdict  at  law,  on  the  ground  of  its  being  contrary  to  equi- 
ty, unless  the  defendant  below  was  ignorant  of  the  fact  at 
the  trial,  or  it  could  not  have  been  admitted  as  a  defence. 
[3  Atk.  223.  1  id.  293.  Vnc  in  Cba.  221.  2  P.  Wms. 
426.    2  Washington's  Rep.  268,  270,  272,  276.] 

This  being  the  general  doctrine  in  the  books,  and  the  rea- 
son of  it,  I  do  not  regard  any  solitary  case,  [2  Vem.  147. 
Prec.  in  Oha.  233,]  that  may  be  found  to  the  contrary,  as 
having  any  force  to  shake  it.(a) 

(a)  Equity  only  relievei  aAer  a  verdict  at  iavr,  whea  effectual  cognizance 
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It  remains  to  apply  these  principles  to  the  present  case. 

The  suit  at  law  of  the  appellant  against  the  respondents, 
was  a  special  action  on  the  case,  for  a  breach  of  their  duty 
as  factors,  in  refusing  to  elect  to  receive  the  amount  of  the 
notes  in  Europe,  and  to  give  the  appellant  the  requisite  au- 
thority for  that  purpose.  In  consequence  of  this  default  the 
respondents  became,  in  respect  to  the  extent  of  the  remedy, 
substituted  in  the  place  of  Gomez,  Lopez  and  Rivera,  and 
responsible  for  the  amount  of  the  property.  The  breach  of 
duty  reached  to  the  whole  property,  and  the  principal  had  a 
right  to  abandon  it  to  them,  and  to  regard  them  as  appro- 
priating the  whole  to  themselves.  [Yelv.  202.  2  Mod.  100. 
12  Mod.  516.]  This  was  the  amount  of  the  decision  in  the 
suit  at  law. 

•Placed  in  the  situation  of  Gomez,  Lopez  and  Ri-    ['504] 
vera,  and  subject  to  their  burthen,  the  respondents 
took,  of  course,  their  advantages,  and  succeeded  to  the  same 
means  of  defence.    This  is  an  universal  principle  of  law  and 
justice. 

The  respondents  were,  accordingly,  competent  to  s^t  up 
as  a  defence  in  the  suit  at  law,  the  fraud  alleged  in  the  pre- 
sent action,  and  there  was  nothing  in  the  form  of  the  action 
which  precluded  them  from  doing  it. 

If  a  factor  neglects  to  make  insurance  for  his  principal,  he 
is  responsible  for  his  default,  in  a  like  action  on  the  case. 
Both  the  actions  are  of  the  same  kind,  and  arising  ex  delicto. 
In  such  a  suit,  the  &ctor  may  set  up  fraud,  deviation,  or  any 
other  defence  which  the  underwriter  could  have  made,  had 
insurance  been  effected.  [  Wilkinson  v.  Coverdale,  Park, 
303.J  This  is  a  case  sufficiently  analogous  to  be  a  direct 
authority  in  the  present  instance.  The  respondents  were 
sufficiently  apprised  of  the  allegation  of  fraud,  and  that  it 
was  contemplated  by  Gomez,  Lopez  and  Rivera,  as  a  defence 
against  the  notes.  They  were  informed  of  this  by  the  bill 
previously  exhibited  by  Gomez  and  Rivera,  in  the  court  be- 

cannot  be  taken  at  law,  as  in  complicated  acconnta,  or  when  a  verdict  ia  ob- 
tained by  fraud,  Slc.,  and  not  where  the  party  omitted  to  avail  himself  of  his 
le^ai  defence.     1  Schoalei  Sl  Lefroy,  205. 
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low,  against  the  parties  in  the  present  suit,  stating  the  charge 
of  fraud  in  the  sale  of  the  goods.  This  was  sufficient  to  put 
the  respondents  on  inquiry ;  whereas  nothing  is  shown,  from 
which  we  can  conchide  that  they  actually  made  any  inquiry, 
or  took  a  single  step  to  possess  themselres  of  the  means  of 
that  defence.  All  the  testimony  now  produced  was,  for  any 
thing  that  appears  to  the  contrary,  equally  within  their  pow- 
er then,  as  now,  and  yet  no  effort  was  made  to  produce  it. 
The  respondents  did  not  even  ask  Gomez,  Lopez  and  Rivera 
for  their  proofs,  or  call  on  them,  as  they  had  a  right  to  do, 
for  their  own  indemnity  and  safety,  by  a  bill  of  interpleader, 
to  come  forward  and  make  good  their  allegation.  [Mitford, 
125.]  They  were  guilty  of  gross  and  palpable  neglect,  in 
thus  slumbering  upon  this  ground  of  defence,  and  must  now 
be  precluded  from  setting  it  up  as  a  cause  of  equita- 
[*505]  ble  relief,  against  the  verdict.  It  is  *crassa  fugli- 
geniioy  if  a  party  does  not  seek  after  a  thing  of 
which  he  is  apprised,  and  in  law  amounts  to  a  notice.  So 
whatever  is  sufficient  to  put  a  party  on  inquiry,  is  good  no- 
tice in  equity.    [2  Fonb.  166.] 

If  1  am  not  mistaken  in  the  principles  which  I  have  laid 
down,  their  application  to  the  case  before  us  is  direct  and 
pointed,  and  they  operate  with  irresistible  and  conclusive 
efficacy  to  produce  this  result 

The  attention  of  the  respondents  upon  the  trial  at  law, 
was,  no  doubt,  occupied  in  defending  themselves  on  another 
grotmd,  and,  probably,  they  concluded  that  the  ground  which 
they  took  was  stable  and  competent  This,  however,  makes 
no  difference  in  the  case.  The  law  imposes  it  on  every 
man  to  know,  at  his  peril,  the  strength  of  his  claim,  and  the 
soundness  and  extent  of  bis  defence.  It  indulges  him  even 
to  make  as  many  separate  pleas  or  kinds  of  defence  as  he 
may  deem  material,  provided  it  be  done  in  due  season.  In 
the  instance  before  us,  there  can  be  no  just  pretext  for  sur- 
prise. The  respondents  had  sufficient  knowledge  of  the 
charge  of  fraud,  and  had  they  made,  as  they  were  bound  to 
do,  due  inquiry  and  ordinary  effi)rts,  they  could  have  obtained 
the  proofs.    But  they  have  chosen  to  abide  by  one  species  of 
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dtifence,  and  to  waive  another,  and  like  other  litigants  in 
in  similar  cases,  they  must  be  concluded  by  their  election. 

I  am,  accordingly,  of  opinion,  on  the  first  point,  that  the 
l»U  ought  to  have  been  dismissed,  and,  consequently,  that  the 
decree  is  wrong. 

This  opinion,  if  correct,  puts  an  end  to  the  cause.  But 
as  other  members  of  the  court  may,  perhaps,  think  differ- 
ently on  thisv  point,  I  am  willing  bridEly  to  examine  the  other 
questions,  which  have  been  raised  and  submitted  for  con- 
sideration. 

2.  The  second  point  stated  is  this;  supposing  the  re- 
spondents not  precluded  by  the  judgment  at  law,  was  it 
proper,  in  this  case,  to  have  ordered  an  issue  to  be  tried  by 
a  jury  ? 

*The  question  on  the  order  for  an  issue,  I  con-  [*606] 
sider  regularly  before  us,  as  the  decree  in  the  month 
of  May,  declaring  that  the  respondents  were  not  barred,  and 
from  which  the  appellant  has  appealed,  repeated  and  con- 
firmed the  order  for  an  issue,  which  bad  been  previously, 
but  conditionally  given,  and  the  diancellor  in  assigning  his 
reasons,  and  the  counsel  in  their  argument,  have  considered 
that  order  as  open  for  examination  in  this  court. 

It  is  the  undoubted  jurisdiction  of  the  court  of  chancery 
to  decide  both  on  the  law  and  on  the  fact.  This  power  it 
has  always  possessed  and  exercised.  But  in  cases  of  doubt 
and  difficulty,  that  court  is  in  the  habit  of  calling  for  aid 
and  information  from  abroad.  If  an  important  question  of 
law  arises  in  the  course  of  the  cause,  before  the  court  of  chan- 
cery in  England,  it  is  the  practice  of  that  court  to  ask  for 
assistance  from  the  courts  of  law,  either  by  associating  one 
or  more  of  the  judges  with  the  chancellor,  in  the  hearing  of 
the  cause,  or  what  is  more  usual,  by  stating  a  case  and  direct- 
ing it  to  be  argued  in  one  of  the  courts  of  law,  and  to  be  re- 
turned with  a  certificate  of  the  opinion  of  the  court  on  the 
question  submitted.  This  opinion  when  received  is  merely 
for  information,  and  the  chancellor  may  or  may  not  follow 
it,  as  he,  upon  consideration,  shall  deem  meet.    [2  Tesey, 
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jun.  ^28,  629.]  It  is  in  like  manner  the  practice  of  that 
court,  and  of  our  court  of  chancery  alao,  to  apply  for  aid  to 
the  courts  of  common  law  when  the  truth  of  the  &ct  liti- 
gated is  doubtful,  and  attended  with  difficulties.  This  the 
court  does,  not  by  asking  the  opinion  of  the  court  of  law, 
but  by  directing  a  feigned  issue  to  be  tried  by  a  jury.  And 
the  verdict  of  a  jury  upon  the  fact,  like  the  opinion  of  the 
judges  upon  the  law,  is  merely  to  inform,  and  not  to  control 
the  judgment  of  the  court  of  equity  upon  the  question  be- 
fore it.  It  will  be  easy,  therefore,  to  perceive,  that  ordering 
an  issue  must  always  depend  upon  sound  discretion,  to  be 
cautiously  and  diligently  exercised,  according  to  the  circum- 
stances of  each  particular  case.  Instances  are  common  in 
which  the  court  of  chancery  has  decided  for  itself  in 
[*607]  the  first  instance,  although  *there  was  evidence  of 
weight  on  both  sides.  [2  Atk.  295.  2  Yez.  256. 
Bamad.  Ch.  Rep.  100.  CoUes'  Cases,  49.J  And  where  an 
issue  has  been  ordered,  the  House  of  Lords,  in  equity,  have 
frequently  on  appeal,  reversed  the  order,  because  the  truth 
of  the  fact  was  sufficiently  ascertained  without  it,  and  some- 
times, where  one  or  more  verdicts  have  been  actually  taken, 
it  has  decided  the  cause  in  opposition  to  them.  [1  Bro, 
P.  C.  58.J 

If  the  testimony  be  so  contradictory,  as  that  the  truth  can 
not  be  discovered  with  certainty,  and  it  becomes  requisite  to 
judge  merely  on  the  credibility  of  witnesses,  such  an  instance 
presents  a  case  very  proper  and  necessary  for  an  issue  at  law, 
But  in  the  present  case,  I  perceive  no  difficulty,  and  of  course 
think  there  was  no  necessity  for  a  jury.  We  can  decide  upon 
the  allegation  of  fraud  with  great  certainty ;  and  indeed  the 
testimony  never  could  have  authorized  and  supported  a  ver- 
dict in  favor  of  the  respondents.  This  cause,  then,  ought 
to  have  been  decided  in  the  court  below,  without  the  useless 
delay  and  expense  of  a  trial  at  law. 

3.  This  brings  me  to  consider  the  third  question  in  the 
case,  viz.,  that  having  the  merits  before  us,  shall  we  not  de- 
cide finally  between  the  parties  7 

I  cannot  bring  my  mind  to  doubt  of  the  authority  of  this 
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court.  It  is  the  settled  rule  of  the  House  of  Lords,  in  En- 
gland, upon  appeals,  always  to  give  such  a  decree  as  the 
court  below  ought  to  have  given.  This  is  the  great  and 
leading  maxim  in  their  system  of  appellate  jurisprudence, 
and  instances  are,  accordingly,  very  frequent,  in  which  the 
lords,  on  appeals  from  interlocutory  orders  in  chancery,  have 
reversed  the  order,  and  decided  finally  on  the  merits.  (]  P. 
Wms.  673.  1  Woodd.  232,240,24].  1  Bro.  P.  C.  68.  2 
Bro.  P.  0.  408.  3  Bro.  P.  C.  183, 186.  4  Bro.  P.  C.  676, 
682.  6  Bro.  P.  O.  454,  487.  6  Bro.  P.  C.  469.  7  Bro.  P. 
C.  222,  423.) 

Their  power  on  appeals  is  exercised  with  great  latitude  in 
dismissing  the  bill,  or  modelling  the  relief,  or  grant- 
ing 'it  conditionally,  as  may  best  answer  the  ends  of    [*508] 
justice,  and  the  exigencies  of  the  case. 

Our  system  of  jurisprudence  is  borrowed  from  the  English 
system,  and  in  all  its  great  outlines,  as  well  as  in  its  subor- 
dinate parts,  is  happily  modelled  after  that  admirable  monu- 
ment of  the  experience  and  wisdom  of  ages.  Without  some 
very  explicit  and  peremptory  limitation  imposed  by  statute, 
1  should  have  concluded,  as  a  matter  of  course,  that  this 
court  possessed  appellate  powers,  corresponding  with  the  ju- 
risdiction of  the  House  of  Lords.  I  am  persuaded  that  it 
was  the  intent  of  the  act  instituting  this  court,  to  give  us 
the  same  ample  and  uncircumscribed  authorities,  for  we  are 
"authorized  and  required,  on  appeals  from  any  decree  or 
order  of  the  court  of  chancery,  finally  to  determine  the  same, 
and  all  matters  concerning  it ;  and  to  reverse,  affirm,  or  alter 
the  decree  or  order,  and  to  make  such  other  decree  or  order 
therein,  as  equity  or  justice  shall  require." 

The  law,  in  the  light  in  which  i  view  it,  appears  to  be  a 
wise  and  salutary  provision.  No  person  doubts,  but  that  an 
appeal  will  lie  upon  an  interlocutory  order  of  the  court  of 
chancery  directing  an  issue.  Upon  such  an  appeal,  the 
whole  testimony,  and  the  whole  merits  must  come  up.  The 
cause  must  have  been  ripe  for  hearing,  and  the  chancellor 
must  have  heard  it,  and  have  carefully  examined  the  proofs, 
before  he  could  have  determined  that  the  testimony  raised 
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such  doabts  iD  his  mind,  as  to  render  it  fit  in  him  to  waive 
his  own  undoubted  right  to  decide  on  the  facts,  and  to  send 
the  parties  to  finother  forum  for  trial.  Upon  the  appeal  this 
court  must  likewise  review  the  whole  merits  ;  it  must,  in 
fact,  decide  on  the  merits,  before  it  can  judge  of  the  fitness 
or  unfitness  of  the  order  for  an  issue ;  and  if  it  should  be  of 
opinion,  that  the  cause  was  too  clear  to  admit  of  a  reason- 
able doubt,  and  yet  was  under  the  necessity  of  remanding 
it,  to  receive  the  ceremony  of  a  previous  decision  in  the 
court  below,  it  would  answer  no  other  pnrpose,  but  to  main- 
tain for  a  year  longer,  an  irritating  litigation.  It 
[*609]  would  be  sending  the  *cause  back  upon  a  fruitless 
and  oppressive  errand,  and  when  it  returns,  at  the 
end  of  the  year,  with  the  parties  more  angry  and  more  ex- 
hausted, and  with  a  large  accumulation  of  expense  and  vex- 
ation, it  must  terminate  in  the  same  result  then,  as  it  ought 
to  now.  I  can  hardly  persuade  myself  that  the  construction 
of  our  law  can  be  a  reasonable  one,  which  requires  such  a 
nugatory  act,  and  which  leads  to  consequences  so  mischie- 
vous. 

Possessing  the  authority  to  decide  finally,  I  think  we 
ought  to  exercise  it  in  this  instance.  1  assume  it  as  a  fact, 
and  one  on  which  we  are  bound  judicially  to  act,  that  all 
the  proofs  are  before  us ;  that  no  new  or  further  proof  is 
behind  and  since  discovered  :  that  the  cause  is  as  ripe  here, 
as  it  was  in  the  court  below,  for  ultimate  decision ;  and  if 
we  are  persuaded  in  our  own  minds,  that  the  facts  before  us, 
can  never  support  the  allegation  of  fraud,  we  ought  to  say 
so,  and  put  an  end  to  the  contention. 

I  have  thus  carefully  examined  all  the  questions  of  law, 
which  have  arisen  in  the  course  of  the  cause.  I  forbear  to 
recapitulate  the  facts.  They  must  be  familiar  to  every 
member  of  this  court,  and  every  member  of  the  court  is  as 
competent  to  judge  of  those  facts  as  myself.  I  will  only 
observe,  that  in  viewing  the  written  documents,  and  ex- 
amining the  intrinsic  circumstances  and  internal  evidence 
of  the  transaction,  the  tiuth  strikes  my  mind  with  great 
clearness  and  force.     The  whole  complicated  charge  of 
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fraud  appears  to  me  to  be  absurd,  inconsistent,  and  incredi- 
ble ;  and  I  should  never  be  brought  to  yield  my  convictions 
to  any  verdict  that  might  tiappen  to  establish  it,  with  such 
slight  materials,  and  on  so  frail  a  foundation. 

My  opinion,  therefore  is,  on  the  merits,  as  well  as  on  the 
first  point  of  law,  that  the  decree  of  the  court  of  chancery 
ought  to  be  reversed,  and  the  bill  dismissed. 

Benson,  J.  was  of  the  same  opinion. 

Lewis,  J.  was  of  opinion  that  the  decree  ought  to  be 
affirmed. 

*Lan8ino,  Oh.  J.  The  questions  which  have  [•610] 
been  raised  in  the  ailment  of  this  cause  are, 

1.  Whether  the  respondents  are  .now  precluded  from  in- 
sisting on  the  fraud,  admitting  that  it  had  been  practised? 

2.  Whether  the  preponderancy  of  proof,  on  either  side, 
was  such  as  to  impose  it  on  the  chancellor  to  determine 
between  the  parties,  without  seeking  to  inform  his  con- 
science by  awarding  an  issue? 

3.  Whether  this  court,  being  possessed  of  the  cause,  on 
an  appeal  from  an  interloQUtory  order,  can  decide  finally  ? 

The  general  principle  that  a  point  determined  by  a  court 
of  competent  jurisdiction,  shall  be  conclusive  against  all 
parties  who  were  in  a  situation  to  controvert  it,  is  so  well 
established,  as  to  leave  no  doubt  in  my  mind.  The  reasons 
which  have  already  been  given  are  such,  as  in  my  opinion, 
are  sound,  and  dearly  establish  both  the  legality  and  the 
utility  of  the  rule. 

The  respondents  were  sued  for  withholding  the  produc- 
ticm  of  the  sales  of  certain  quantities  iA  cotton  and  indigo 
from  the  appellant,  who  had  entrusted  them  with  the  dis- 
position of  those  commodities,  as  his  factors,  and  a  judgment 
was  rendered  against  them  for  the  amount  of  the  value  as- 
certained by  the  contract  of  sale.  The  cotton  and  indigo, 
now  the  subject  of  controversy,  are  the  same  which  the  re- 
spondents in  the  former  action  had  withheld. 

As  fraud  vitiates  every  contract,  and  as,  if  the  fraud  was 
actually  committed,  it  was  competent  to  the  respondents  to 
have  shown  it,  in  destruction  of,  or  in  mitigation  of  damages 
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in  that  action,  the  strict  rule  of  law  would,  as  they  n^lected 
the  opportunity,  preclude  them  from  alleging  it  now,  as  a 
reason  for  opening  the  question ;  for  if  the  respondents  could 
have  shown  that  they  were  precluded  on  account  of  the 
fraud,  from  recovering  the  whole  or  any  part  of  the  amount 

of  the  sales  from  Gomez,  Lopez  and  Rivera,  they 
[*511]    would  have  *been  permitted  to  avail  themselves  of 

that  circumstance,  at  least  to  vary  the  measure  of 
damages,  and  it  is  not  now  contended  that  it  ought  to  have 
a  different  effect.  There  are,  however,  points  in  this  cause, 
which  would  incline  my  mind  to  consider  this  as  an  excep- 
tion to  the  general  rule.  The  object  to  which  the  attention 
of  the  parties  was  exclusively  drawn  in  the  former  action 
was  the  substitution.  It  appears  that  though  there  was  some 
notice  that  a  fraud  of  this  kind  was  attributed  to  the  appel- 
lant, the  charge  was  not  matured.  The  facts  on  which  the 
evidence  of  its  existence  rested,  were  discovered  in  Europe. 
The  knowledge  of  that  evidence,  it  appears,  was,  in  a  great 
measure  confined  to  Gomez,  Iiopez,  and  Rivera,  and  their 
agents.  The  knowledge  of  the  respondents,  as  acquired  from 
their  own  observation,  did  not  extend  to  it.  The  positive  de- 
nial of  the  appellant  that  it  had  existed,  must  have  confirmed 
them  in  the  opinion  that  the  imputation  was  unfounded; 
and  this  denial  must,  if  fraud  existed,  have  been  unwarrant- 
able artifice,  calculated  to  confirm  the  respondents  in  the  im- 
pressions they  had  received  from  their  own  observations ; 
and  though  I  cannot  admit  that  a  new  principle  was  devised 
to  govern  the  former  case,  the  result  of  the  trial,  it  was  ob- 
vious, operated  as  a  surprise  on  the  respondents ;  and  if  a 
fraud  had  been  committed,  the  appellant's  measures  for  con- 
cealment were  persevered  in,  to  the  last  moment.  AM  these 
circumstances  would  have  mingled  in  the  consideration  of 
the  court,  if  an  application  bad  been  made  for  a  new  trial. 
I  think  these  considerations  may  well  operate  to  constitute 
this  case  an  exception  to  the  general  rule;  but  from  my 
impressions  as  to  the  second  question,  a  determination  of 
the  first  is  not  essential  to  a  decision  on  the  merits  of  this 
appeal. 
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Having  ezamined  the  aaswers  of  the  parties,  the  depo- 
sitions, letters,  and  other  papers  exhibited  in  the  cause,  I  am 
fully  persuaded,  that  the  allegation  of  fraud  is  totally  un- 
supported ;  that  it  cannot  consist  with  the  relations  of  the 
witnesses  produced  to  support  it,  and  that  in  every 
stage  of  *the  transaction,  it  carries  its  own  refuta-  [612] 
tion  with  it.  1  have,  therefore,  no  hesitation  in  say« 
ing  that  I  am  perfectly  convinced  that  no  fraud  existed. 
Wkh  this  general  declaration,  I  had  intended  to  dismiss 
this  part  of  the  subject,  as  it  is  a^uestion  of  fact,  not  involving 
any  legal  principles,  and,  therefore,  not  peculiarly  my  duty 
tt>  enter  into  a  discussion  of  it,  and  as  every  member  of 
this  court  has  had  an  opportunity  of  examining  and  deter- 
mining for  himself;  but  as  a  difference  in  opinion  exists,  on 
the  nature  of  the  evidence,  and  as  some  members  of  the 
court  may  consider  it  as  of  that  doubtful  complexion  which 
may  render  it  a  fit  subject  for  the  determination  of  a  jury,  it 
is  proper,  as  explanatory  of  the  general  conclusion  I  have 
drawn  from  the  evidence,  and  from  a  respect  to  the  opinion 
of  those  gentlemen  with  whom  I  differ,  in  a  cursory  manner, 
to  state  the  impressions  the  several  parts  of  the  testimony 
have  made  on  my  mind.  It  may,  however,  not  be  amiss  to 
premise,  that  whether  the  warranty  was  promised  to  be  re- 
duced to  writing,  whether  it  was  actually  so  reduced,  or 
whether  it  depended  on  a  verbal  allegation  that  the  com- 
modities sold,  were  of  a  particular  description,  would  not 
materially  vary  the  result  Fraud  might  be  inferred  by  a 
less  direct  process,  or  less  certain  data^  and  the  evidence  of 
its  existence  might,  from  those  circumstances,  be  susceptible 
of  a  different  modification ;  but  the  fact  being  once  estab- 
lished that  the  sale  was  fraudulent,  it  would,  in  any  of  those 
cases,  as  effectually  destroy  the  benefits  acquired  by  the 
party  guilty  of  the  fraud,  as  if  the  warranty  was  reduced  to 
writing.  The  evidence,  therefore,  respecting  the  warranty 
is  no  further  material,  than  as  it  affords  a  mean  to  test  the 
consistency  of  the  witnesses  in  giving  their  testimony  rela- 
tive to  it. 

Hester  Gome?  and  Mary  Wright  testify,  tbot  in  several 
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conversations,  the  appellant  asserted  that  the  cotton  was  of 
the  growth  of  the  Isle  of  France,  and  the  indigo  to  be.of  two 
qualities,  Flotang  and  Violet  Copper. 

Abraham  Massias  gives  the  same  relation  as  to  the  alle- 
gation of  the  appellant,  and  adds,  thatGk)mez,  Lopez 
[*613J  and  *Rivera  wished  to  delay  the  conclnsion  of  the 
bargaiti  for  a  few  days,  for  the  purpose  of  eitamin- 
ing  the  articles;  that  the  appellant  objected  to  delay,  be- 
cause the  drawback  would  be  lost,  and  olBbred  by  way 
of  obviating  the  difficulty,  *to  warrant  the  quality  of  the 
articles.  With  this  relation  the  deposition  of  Samuel  Lopez 
corresponds. 

Without  resorting  to  the  testimony  of  the  witnesses,  with 
whom  they  have  been  particularly  contrasted,  I  shall  pro- 
ceed to  examine  the  other  evidence  in  the  cause. 

It  appears  that  an  advertisement  was  published  by  Gou- 
verneur  A  Kemble,  describing  the  cotton  as  Amende,  Which 
is  the  best  kind  of  Surat  cotton ;  that  this  Was  continued 
for  a  considerable  time ;  that  after  the  intermission  of  h  few 
weeks,  another  adv^ertisement  was  published  by  them,  offer- 
ing the  cotton  for  sale,  and  as  affording  a  great  speculation 
for  France. 

Some  time  after  the  publication  of  the  second  advenise- 
ment,  the  respondents  informed  the  appellant  that  an  offer 
had  been  made  for  the  cotton  at  thi^e  shillings  a  pound,  by 
three  persons. 

William  Dickson,  a  person  conversant  with  cotton,  de- 
clares, that  in  February,  1796,  he  offered  three  shillings  and 
six  pence  for  the  cotton,  and  eighteen  shilling^  for  the  indigo, 
for  a  person  who  had  freighted  his  ship,  the  Astrea,  but 
that  it  was  refused,  because  sufficient  money  could  not  be 
paid  down,  and  because  the  appellant  insisted  on  retaining 
the  drawback^  that  he  had  before  examined  the  ebtton  in 
bales,  and  Saw  some  of  the  boxee  <>f  indigo  opened  long  be- 
fore the  offer  to  purchase. 

Whether  the  offer  alluded  to  in  the  respondent's  letter  was 
that  of  Gomez,  Lopez  and  Rivera,  or  of  three  other  persons, 
is  of  little  iraportatice.    The  ofler  must  eitlier  have  been 
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made  from  the  inspection  of  the  bales,  or  samples  f urni^edi 
to  representations  made  by  the  respondents,  and  if  those 
samples  or  representations,  or  that  inspection,  dictated  the 
offer  of  three  shillings  a  pound,  it  is  a  strange  argument 
that  th6  representation  of  the  respofidents  and  of 
*tbe  appellant  liiust  have  been  of  the  same  import,  [*514] 
or  that  the  quality  of  the  cotton  corr^ponded  with 
the  description,  given  of  it  by  the  appellant,  or  they  could 
never  have  produced  similar  effects,  for  the  price  of  Irie  of 
France  cotton,  compared  to  that  of  Surat,  we  find,  by  the 
concurrent  testimony  of  all  the  witnesses,  to  be  in  the  pro- 
portion of  nearly  two  to  one,  during  the  fluctuation  of  the 
prices  of  those  articles. 

Two  or  three  witnesses  swear,  and  respecting  this  there 
appears  to  be  no  controversy,  that  the  mode  of  packing 
of  the  Surat  cotton  is  essentially  different  from  that  of  the 
Isle  of  France ;  that  it  is  so  striking  to  persons  conversant 
in  the  trade  in  that  commodity,  eA  to  enable  them  to  deter- 
mine of  which  of  these  two  places  it  is  the  production,  merely 
from  the  externd  appearance  of  the  bales. 

If  Hassias  and  Samuel  Lopez  are  to  be  credited,  the  at- 
tention of  Gomez,  Lopez  and  Rivera,  was  early  awakened  to 
the  quality  of  the  articles  they  intended  to  purchase.  They 
wished  to  delay  the  contract  a  few  days,  to  enable  them  to 
have  a  particular  examination  made  before  they  closed  it, 
and  one  of  them  describes  the  particular  object  they  had  in 
view  in  requesting  the  delay ;  the  expectation  that  a  person 
in  whose  skill  they  had  confidence,  would  arrive  from  Phila- 
delphia. The  contract  describes  the  articles  sold,  as  up- 
wards of  600  bales  of  cotton,  and  about  12,000  weight  of 
indigo ;  but  from  the  accounts  of  sales  rendered  by  the  re- 
spondents, it  appeared  that  the  quantity  of  each  was  accu- 
rately ascertained,  by  weighing  them  before  they  were  ship- 
ped, during  which  process,  another  opportunity  was  afforded 
for  inspecting  them,  better  than  could  possibly  have  been 
had,  during  the  time  they  remained  in  store.  If  the  fraud 
was  really  practised,  as  alleged,  abundant  means  were  pre- 
sented for  detection,  especially  as  the  indications  of  a  differ- 
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ent  quality  from  the  production  of  the  Isle  of  France  were 
so  discernable.  But  to  this  it  is  answered,  that  Gomez,  Lo* 
pez  and  Rivera  depended  upon  the  warranty  with  implicit 
confidence.  Massias,  however,  testifies  that  theomis- 
[*515]  sion  of  it  in  the  contract  was  discovered  ^several 
days  before  the  vessel  sailed,  and  that  application 
was  made  to  the  appellant  to  insert  it ;  that  he  declined,  al- 
leging the  difierence  which  subsisted  between  him  and  the 
respondents,  as  a  reason  for  not  correcting  the  omission.  It 
does  not  appear  that  any  application  was  made  to  the  respon- 
dents on  the  subject,  though  it  was  well  known  that  they 
had  entered  into  the  written  contract,  and  retained  it  in  their 
hands;  and  Massias  states  that  very  detention  as  a  cir* 
cumstance  that  led  to  the  discovery,  as  the  respondents  de- 
clined furnishing  the  appelUnt  with  a  copy  of  the  contract. 

These  circumstances  are  of  a  nature  not  easily  to  com- 
mand a  tolerable  share  of  credit.  That  Gomez,  Lopez,  and 
Rivera  should  be  disposed  to  delay  a  contract  of  ««cA  im- 
mense importance  to  them^  for  the  purpose  of  taking  so 
common  a  precaution  as  to  procure  a  skilful  person  to  inspect 
the  commodities  they  intended  to  purchase,  has  nothing  ex- 
traordinary in  it ;  but  that  they  should  be  totally  diverted 
from  that  object  by  the  stipulation  for  a  warranty  by  a  stran- 
ger, and  forget  to  exact  the  evidence  of  his  having  made  it, 
is  so  repugnant  to  the  ordinary  mode  of  conducting  business, 
as  to  require  a  more  satisfiictory  account  than  the  witnesses 
produced  have  given. 

All  the  witnesses  who  attest  to  the  prices  are  persons,  as 
far  as  we  know,  of  unimpeached  characters,  excepting  so 
far  as  the  matters  they  relate  may  detract  from  their  credi- 
bility. 

They  state  the  prices  of  cotton  of  the  production  of  the 
Isle  of  France,  to  be  about  double  to  that  of  Surat.  Four 
witnesses  swear  that,  during  the  year  1796,  the  prices  of  Isle 
of  France  cotton  were  from  bs.  to  6».  a  pound,  and  St.  Do- 
mingo from  2^.  6c;.  to  3j.  Zd. 

Mr.  Murray  alone  mentions  the  Isle  of  France  cotton  to 
be,  in  the  spring  of  1796,  at  Zs,  and  Surat  at  1^.  IM.  a 
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pound.    This  varies  the  proportion  of  the  prices  in  some  de- 
gree. 

I  can  have  no  doubt,  from  this  view  of  the  proof,  that  Sii- 
rat  cotton  was  worth,  estimating  it  at  the  market 
price,  *about  3s.  a  pound,  in  the  month  of  April,  as    [*616] 
there  is  no  proof  of  a  reduction  in  the  price  of  that 
article,  before  that  time. 

The  indigo,  in  my  apprehension,  affords,  from  the  conrse 
of  the  transaction,  equally  strong  evidence  that  what  was 
testified  with  respect  to  the  warranty,  and  the  circumstances 
attending  the  deception,  alleged  to  be  practised  in  its  sale,  is 
equally  unfounded. 

The  indigo  was  put  up  at  the  Isle  of  France,  at  least  be- 
fore it  was  shipped  at  that  place,  on  board  of  the  Cleopatra. 
It  is  not  pretended  that  the  packages  in  which  it  was  import- 
ed were  changed ;  if  they  were,  as  it  is  clearly  in  proof  that 
immediately  upon  its  arrival,  it  was  committed  to  the  care  of 
the  respondents,  it  must  have  been  done  with  their  privity, 
or  under  their  direction.  This  also  is  not  pretended ;  but 
Isaac  Gomez,  whose  correctness  or  integrity  has  not  been 
questioned,  and  who  does  not  appear  to  have  any  connection 
with  the  parties,  or  the  matters  in  controversy,  declares  that 
he  examined  the  indigo  in  1794 ;  that  he  discovered  it,  as 
far  as  he  had  examined,  to  consist  of  three  qualities,  which 
he  valued  at  8s.  10s.  and  12s.  a  pound,  and  that  the  appel- 
lant interrupted  his  examination  before  he  had  gone  through 
the  whole.  Massias  and  Samuel  Lopez  declare,  that  upon 
the  opening  of  the  indigo,  it  was  discovered  that  there  was  a 
layer  of  good  indigo,  corresponding  with  the  samples,  on  the 
iap  of  (he  boxes  and  casks,  and  that  the  remainder  was  of 
an  inferior  quality.  If,  however,  the  indigo  was  not  repack- 
ed, the  same  surfaces  must  have  been  presented  which  were 
prepared  in  the  Isle  of  France,  and  exhibited  in  New  York, 
and  hence  the  deception  must  at  least  have  continued  till  the 
arrival  of  the  indigo  at  London ;  but  we  find,  though  the 
selection  of  samples  was  made  with  so  little  attention  as  not 
to  have  attracted  the  particular  notice  of  Massias  or  Samuel 
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Lopez,  that  they  were  of  (bur  or  five  different  qualities. 

Massias  says  positively  that  there  were  five. 
[*S17]  *If  these  samples  had  been  taken  from  the  surface, 
the  indigo,  in  the  interior  parts  of  the  packages, 
must  at  least  have  produced  an  additional  kind,  respecting 
which  both  those  witnesses  are  silent.  If  they  bad  gone  below 
the  surface,  the  persons  engaged  in  the  selection  of  the  sam- 
ples must  have  discovered  the  deception,  the  instant  they 
penetrated  to  that  of  an  inferior  quality. 

If  it  had  been  so  discovered,  it  is  not  possible  that  Gomez, 
so  materially  affected  in  his  interest  by  the  fraad,  would 
have  remained  silent  on  the  subject ;  but  that  he  advised  his 
partners  of  it  from  London,  has  not  even  been  suggested. 

Isaac  Gomez,  jun.  in  his  letters  to  Gomez  d&  Lopez,  from 
Hamburgh,  stated  that  the  markets  were  low  at  that  place ; 
that  though  there  were  imaginary  prices,  there  were  no  pur- 
chasers ;  that  London  afforded  the  best  market,  but  that  at 
Hamburgh  he  must  sustain  a  loss  of  sixty  per  cent  on  the 
adventure. 

In  his  letter  of  the  21st  of  September,  from  London,  the 
amount  of  loss  is  not  stated,  but  it  is  said,  there  is  an  ap* 
pearanee  of  great  lose.  If  this  observation  applied  to  the 
real  quality  of  the  cotton,  Surat,  his  statement  was  correct, 
that  a  heavy  loss  was  probable ;  but  if  it  applied  to  cotton 
of  the  production  of  the  Isk  of  France,  all  the  proof  we 
have  in  the  cause  leads  to  the  conclusion,  that  instead  of  a 
considerable  loss,  it  must  have  yielded  a  handsome  profit. 
The  conclusion,  in  my  mind,  is  irresistible,  that  Gomez  knew 
the  quality  of  the  cotton,  before  the  2l8t  day  of  September, 
the  date  of  his  first  letter  from  London.  Massias  and  Samuel 
Lopez  concur,  that  the  discovery  was  first  made  on  the  pro- 
duction of  the  samples  to  Smith  &  Atkinson,  at  London. 

An  argument  made  use  of  by  one  of  the  counsel  on  the 
part  of  the  appellant,  appeared  to  me  to  have  great  weight ; 
and  that  was,  that  if  the  fraud  was  contemplated  in  India, 
and  the  packages  deliberately  prepared  for  the  express  pur 
pose  of  deception,  the  warranty  attributed  to  the  appellant 
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muat  unavoidably  operate  to  defeat  the  purpose, 
and  expose  the  appellant  to  inevitable  detection,    [*618] 
without  a  possibility  of  being  benefited  by  it,  and  the 
consequences  of  a  detection  would  more  immediately  attach 
to  him,  as  it  was  not  doubled,  but  he  was  sincere  in  his  in 
tention  to  follow  the  cai^o  to  its  port  of  delivery.    These 
could  not  well  consist  together,  unless  we  suppose  the  appel- 
lant to  be  as  ignorant,  as  the  witnesses  represent  him  to  be 
artful  and  designing. 

It  appears  that  Isaac  Gomez,  jun.  arrived  in  London  some 
time  in  the  month  of  September,  1796 ;  that  on  the  21st  of 
that  month  he  wrote  a  letter  to  Moses  Lopez,  in  which  he 
expresses,  in  very  strong  terms,  the  concern  he  felt  on  ac- 
count of  the  ruinous  consequences  of  the  speculation ;  pro- 
poses to  devise  expedients,  by  repeated  investments,  to  replace 
the  loss,  but  gives  not  the  remotest  intimation  of  a  fraud,  nor 
does  the  possibility  of  repelling  the  effects  of  the  imposition 
appear  to  be  contemplated  as  a  resource  to  avert  the  ruin  he 
seems  so  solicitous  to  avoid. 

Tested  by  these  circumstances,  the  relations  given  by  the 
witnesses  on  the  part  of  the  respondents,  have  little  weight 
with  me;  nor  is  it,  in  my  opinion,  necessary,  in  order  todis* 
credit  them,  to  call  in  the  aid  of  tfie  testimony  given  on  the 
part  of  the  appellant.  If  no  witnesses  had  been  examined  on 
his  part,  I  should  not  have  been  able  to  resist  the  conviction 
which  the  mere  circumstances  I  have  cursorily  mentioned 
impress  on  my  mind. 

There  is  another  point  of  light  in  which  this  matter  may 
be  coDsidared,  and  which  would  direct  my  mind  to  the  same 
eonclnsioD,  if  thoee  circumstances  were  less  strong,  and  that 
is  the  oath  of  Moses  Lopes. 

The  association  of  several  persons  for  commercial  purposes, 
is  derived  to  us  from  the  law  of  merchants.  It  supposes  a 
unity  of  persons  and  a  unity  of  interests,  represented  by  the 
name  which  they  elect  to  designate  their  firm.  It  is  evident, 
that  with  a  set  of  men  so  associated,  the  dictates  of  policy 
and   justice  must,  of  necessity,  require,  that  the   act  of 
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[*619]     every  copartner  of  the  firm,  in  *all  matters  relating 
to  their  common  concerns,  should  be  considered  as 
the  act  of  the  whole.    If  that  were  not  the  case,  collusive 
separations,  or  artful  appearances  of  enmity  might  be  held  out 
to  serve  their  purposes,  at  the  expense  of  those  with  whom 
they  had  dealings.    This  unity  of  persons  and  of  interests, 
and  all  the  consequences  derived  from  ttiat  doctrine,  they  are 
strictly  and  rigorously  held  to  at  law.    I  know  of  no  instance 
where  it  has  been  held  otherwise,  and  in  a  court  of  law,  it 
does  not  lie  in  the  mouth  of  the  firm  to  disavow  the  acts  or 
declarations  of  the  persons  constituting  it.    In  chancery,  the 
rule  is  somewhat  difierent ;  it  admits  of  the  exception  of  a 
collusion  between  any  of  them  and  a  stranger,  to  the  preju- 
dice of  the  firm ;  but  to  separate  their  interests,  the  collusion 
is  not  to  be  collected  from  remote  intendments,  from  an  ex- 
isting enmity,  and,  in  my  opinion,  not  even  from  an  express 
avowal  of  either  of  the  copartners,  unless  coupled  with 
acts  or  declarations  of  the  person  with  whom  he  is  charged 
to  collude. 

I  can  discover  nothing  in  the  conduct  of  the  appellant 
from  which  a  collusion  can  be  rationally  inferred  between 
him  and  Moses  Lopez.  If  no  such  collusion  exists,  his  de- 
clarations simply,  (and  here  they  were  voluntarily  made  un- 
der the  solemnity  of  an  oath,)  must  be  considered  as  those 
of  one  of  the  parties  in  interest,  under  the  contract,  and  q)e- 
rate  accordingly. 

It  is  said  that  Moses  Iiopez,  so  early  as  the  2Sth  of  May, 
1796,  transferred  his  share  in  the  cotton  and  indigo,  to  Isaac 
Gomez,  jun.  and  hence  it  was  inferred  that  his  relation  as 
to  this  transaction  was  changed  ;  but  though  he  parted  with 
his  share,  he  remained  liable  on  his  contract,  for  it  was 
essentially  necessary  to  have  the  approbation  of  the  appel- 
lant, in  order  to  dissolve  the  engagement  subsisting  on  the 
contract. 

In  a  case  thus  circumstanced,  I  cannot  discover  what 
good  consequence  can  possibly  be  obtained  by  referring  it 
to  a  jury,  to  determine  on  the  fraud.  If  they  should  give 
a  verdict  in  favor  of   the  respondents  on  that  ground, 
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I  *should  think  that  it  ought  to  be  set  aside  as  [*620] 
ctgainst  evidence.  Issues  are  always  awarded  in 
chanceryi  not  at  the  instance  of  either  of  the  parties,  but 
from  the  volition  of  the  chancellor.  This,  however,  is  to 
be  exercised  in  sound  discretion,  and  if  circumstances  occur 
which  give  a  controling  preponderance  of  testimony  on  either 
side,  it  is  his  duty  to  decide  according  to  such  preponderance. 
On  this  I  had  some  doubt,  but  I  am,  upon  reflection,  con- 
vinced that  it  is  his  duty  to  do  so,  and  that  if  he  does  not, 
but  refers  it  to  a  jury,  it  will  warrant  an  appeal.  A  reference 
toajnry  may  increase,  but  cannot  remove  embarrassments. 
It  is  not  one  of  those  cases  which  requires  a  jury  to  pass  up 
on  the  matter  to  inform  the  conscience.  The  conscience  has 
already  taken  a  direction  from  which  it  cannot  be  diverted, 
and  the  trial  of  an  issue  can  have  no  other  effect  than  to  de- 
volve the  responsibility  of  the  decision  on  the  jury,  if  theii 
opinion  agrees  with  that  of  the  chancellor.  If  it  does  not,  he 
will,  of  course,  by  ordering  a  new  trial,  conform  the  verdict 
to  his  own  opinion.  This  would,  in  its  effect,  be  a  nugatory 
process.  It  is  such  a  one  as,  I  think,  ought  not  to  receive 
the  sanction  of  this  court. 

The  third  question  appears  to  present  a  point  of  much  im- 
portance to  the  jurisprudence  of  the  state.  I  am  satisfied  that 
the  doctrine  which  has  been  laid  down,  showing  that  the 
powers  of  this  court  extend  to  the  final  decision  of  this  cause, 
on  the  present  appeal,  is  such  as  will  fully  justify  our  pro- 
nouncing a  final  decision.  It  is  not  necessary  to  determine 
how  far  it  would  be  proper  for  this  court  to  exercise  a  juris- 
diction, which  might  be  considered  as  original^  in  contra- 
distinction to  appellate.  The  constitution  of  this  court  is 
not  calculated,  and  its  members  are  too  numerous  for  the  ex- 
ercise of  the  decretal  powers  of  a  court  of  chancery,  in  the 
first  instance.  The  clashing  of  opinions,  inseparable  from 
numerous  bodies,  must,  in  many  cases,  produce  a  less  har- 
monious result  than  that  originating  from  the  decision  of  a 
single  person,  in  matters  of  so  multifarious  a  kind,  as 
a  chancery  *eause  not  unfrequently  pnesents.    This    [*621] 
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inconvenience  is  avoided,  by  confining  the  exercise  of  the 
powers  of  the  court  to  matters  strictly  appellate. 

But  though  this  reasoning  appears  to  me  very  cogent,  it 
is,  I  think,  not  applicable  to  this  case.  The  powers  of  this 
court,  as  exercised  in  dismissing  the  bill,  arise  from  the  sub- 
ject. If  this  court  decide  against  the  order  for  the  issue^  it 
must  be  on  the  ground,  that  it  is  ao  clear  as  to  render  it  un- 
necessary/or the  infot^matian  of  the  conscience  of  the  court 
to  send  it  to  a  jury.  It  amounts  to  a  declaration  that  the  re- 
spondents have  not  sustained  their  bill ;  if  so,  and  it  is  re- 
mittted  to  the  court  of  chancery,  what  other  effect  can  it 
have,  than  merely  to  send  it  through  its  different  stages  in 
that  court  to  a  final  decree,  to  produce  the  same  effect  which 
a  dismission  of  the  bill  would  have  here?  The  conscience 
of  the  chancellor  will  not  be  better  informed,  when  he  be- 
comes again  possessed  of  the  cause,  than  he  was  before  the 
appeal ;  and  if  the  opinion  of  this  court  is  to  be  conclusive 
upon  him,  as  it  will  be,  if  it  is  expressed,  he  will  formally 
pronounce  a  decree  conformably  to  it.  If  he  decides  on  the 
evidence,  and  decides  in  favor  of  the  respondents,  we  shall 
have  another  appeal  on  that  ground,  and  must  ultimately 
pronounce  the  same  decree  which,  I  think,  it  is  now  incum- 
bent on  the  court  to  do,  that  tlie  respondents'  bill  be  dis- 
missed. 

I  refrain  from  saying  anything  further  on  the  subject  of 
the  trial  between  the  respondents  and  Gomez,  Lopez,  and 
Rivera,  than  that,  as  it  was  between  parties  with  whom  the 
the  appellant  had  no  connection,  it  cannot  affect  his  interests. 

The  fact  was,  that  the  two  parties  adverse  to  each  other 
in  the  cause,  were  unUed  in  a  common  opposition  to  the  ap- 
pellant ;  that  their  inteiesta.  might  be  combined  to  conclude 
him.  The  appellant  was  not  obliged  to  confide  his  interests 
to  them  farther  than  he  has  done.  His  connection  with  the 
respondents  was  dissolved.  It  might,  if  he  bad 
[*522]  united  himself  with  the  respondents,  have  *indirect- 
Iff  affected  his  interests*  He  was  not  bound  to  do 
it,  and  the  manner  of  conducting  the  trial  on  the  part  of  the 
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respondents  was  not  calculated  to  gire  him  any  stiong  in- 
ducement to  the  measure. 

I  therefore  repeat,  that  I  think  this  does  not  vary  the  situ- 
ation of  the  parties ;  and  that  the  bill  of  the  respondents 
ought  to  be  dismissed. 

A  majority  of  the  court  were  also  of  opinioui  that  the  or- 
der of  the  chancellor  complained  of,  should  be  reversed,  and 
the  bill  of  the  respondents  dismissed.(a) 

After  the  court  had  pronounced  their  decision, 

BuTTf  for  the  appellant,  moved  for  costs  and  damages  to 
be  assessed  against  the  respondents.  He  contended,  that  as 
the  charge  of  fraud  had  been  found  wholly  groundless,  the 
appellant  ought  to  be  indemnified  for  the  interest  of  the  debt, 
which  had  accrued,  and  for  all  his  expenses  over  and  above 
the  taxable  costs.  He  cited  2  Burr.  1086, 1067.  1  Bro.  P. 
0.464,678.    2  Bro.  P.  0.  576.    3  Bro.  O.  P.  70,  81. 

Hoffman^  (Attorney  General)  for  the  respondents,  on  the 
other  hand,  insisted  that  costs  and  damages  are  never  al- 
lowed on  decrees  of  reversal,  and  for  dismissing  the  bill. 
He  cited  1  Bro.  P.  C.  181,  691.  2  Bro.  P.  O.  16,  286,  398, 
404,466.  3  Bro.  P.  C.  366.  4  Bro.  P.  0.162,  227.  6  Bro. 
P.  0.466.  6  Bro.  P.  0.27, 480, 492.  7  Bro.  P.  0.  69, 110, 
303,  373,  432.  He  said,  that  only  one  case  could  be  found, 
of  costs  allowed  on  reversing  a  decree,  which  was  that  of  2 
Bro.  P.  0.  166,  and  that  only  allowed  the  costs  of  the  pro- 
ceedings in  the  court  below ;  that  when  the  jndgment  of  the 
supreme  court  was  affirmed  in  error  in  1798,  the  in- 
terest was  allowed  on  the  judgment  down  to  *the  [*623J 
time  of  affirmance  and  the  whole  money  was  paid 
into  the  bank  in  30  days  thereafter. 

The  court  took  time  to  consider  of  the  application,  and  on 

(a)  CuNTON,  S.  and  Gold,  S.  wore  of  the  wme  opinion  as  the  Chief  Joe- 
tioe.  Five  of  the  Senaton  conoaned  with  Liwie,  J.  in  the  opinion  that  the 
decree  ought  to  be  affirmed*  and  Spbnoba,  S.  waa  for  affirming^,  except  aa  to 
the  order  for  an  iaiue,  and  that  the  eanse  ahoald  be  remitted  to  chancery. 

The  Reporter  regrets  that  he  has  not  been  able  to  procure  the  opinions  de- 
livered by  those  who  diSbnd  from  the  majority  of  the  court ;  but  they  hare 
fot  into  other  hands,  or  are  now  lost  or  mislaid. 
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the  28th  Februaryi  Mr.  Justice  Benson  delivered  the  unani- 
mous opinion  of  the  court,  on  the  question,  in  substance  as 
follows : 

I  have  looked  into  all  the  cases,  and  I  find  this  to  be  the 
rule  on  the  subject  of  costs  in  error. 

1.  That  if  judgment  be  given  in  the  court  below  against 
the  plaintiff  and  he  bring  error,  and  the  judgment  in  the 
court  below  be  reversed,  he  recovers  only  the  costs  of  the 
action  below,  because  the  court  of  errors  gives  such  judg- 
ment as  the  court  below  ought  to  have  given,  and  none 
other ;  and  it  would  be  unreasonable  to  compel  a  person  in 
case  of  a  reversal,  to  pay  costs  for  the  error  of  the  court  be~ 
low.  The  cases  are  express  and  decisive.  [1  Strange,  617. 
1  Anstruther,  180, 183.    1  Salk.  262.] 

2.  K  the  plaintiff  below  recover,  and  the  defendant  below 
bring  error  and  reverse  the  judgment,  he  obtains  no  costs 
unless  it  be  the  costs  of  the  court  below  up  to  the  judgment. 

All  the  cases  cited  by  the  counsel  for  the  appellant,  apply 
to  the  costs  of  the  action  below.  There  is  not  a  single  in- 
stance where  costs  of  the  writ  of  error  or  appeal  were  given, 
on  reversing  the  judgment  or  decree  below,  for  that  would 
be  making  the  defendant  in  error  pay  for  the  wrong  judg* 
ment  or  decree  of  the  court  below.  The  case  in  1  Bro.  P. 
C.  578,  has  the  appearance  of  an  exception,  but  it  is  not  one, 
for  there,  on  the  reversal,  costs  were  given  conditionally, 
that  the  responents  on  paying  the  costs  of  the  appeal,  might 

bring  the  cause  again  to  a  hearing  in  the  court  below. 
[•524]    The  case  in  2  Bro.  165,(a)  which  'the  attorney 

general  thought  against  him  is  not  so ;  for  in  that 
case,  on  reversing  the  decree  and  dismissing  the  respondent's 
bill,  he  was  oidered  to  pay  to  the  appellant  the  costs  of  the 
proceedings  in  the  court  below ;  and  that  was  doing  no  more 

(a)  The  rofereiice  to  Brown's  Pariiamentary  Cases  are  to  the  firtt  edi. 
tion.  In  the  §eeond  edition,  published  by  Mr.  Tomlins,  there  is  a  new  ar- 
rangement of  the  cases,  to  which  the  references  to  the  fint  edition  are  not 
applicable.    The  difference  will  be  seen  in  a  table  annexed  to*yol.  8  p.  333. 
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thaD  giving  such  a  decree,  as  the  court  below  ought  to  have 
given. 

In  the  present  case,  therefore,  we  are  of  opinion,  that  the 
respondents  should  pay  to  the  appellant  the  costs  only  of  the 
proceedings  in  the  court  below,  up  to  the  time  that  the  order 
for  as  issue  was  made  absolute. 

It  was  thereupon  ordered,  adjudged  and  decreed,  that 
the  order  of  his  honor  the  chancellor  be  reversed ;  and  that 
the  biil  of  the  respondents  be  dismissed,  with  the  costs  in  the 
court  of  chancery,  and  it  was  further  ordered,  that  each 
party  pay  his  own  costs  on  the  appeal. 

Judgment  of  reversal. 
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INDEX. 

ABANDONMENT. 
See  Insurance,  I. 

ABATEMENT. 
See  Practice,  I.,  VI. 

ABSENT  AND  ABSCONDING  DEBTORS. 
See  Debtors,  I. 

ACT   FOR  GIVING  RELIEF   IN  CASES  OF  INSOL- 
VENCY. 

See  Debtors,  II. 

ACT  FOR  THE  RELIEF  OF  DEBTORS  WITH  RE- 
SPECT TO  IMPRISONMENT  OF  THEIR  PERSONS. 

See  Debtors,  III. 
ACTION. 

If  one  of  two  partners  in  trade  purchase  gpodw  for  both,  and  one  of  them  diea, 
an  action  of  indehitatu9  asmmptit  may  be  brought  againat  the  earvivori 
without  taking  notice  of  the  partnerBhip  or  the  death  of  one  and  the  aorvi- 
Yorship  of  the  other.      OoeUt  v.  McKitftry,  405.    See  also,  406,  n.  (a.) 

ADULTERY. 

See  Evidence,  L 
Vot.  I.  77 
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AFFIDAVIT. 

A  rale  to  ithow  cauM  why  a  mandamug  ihoiild  not  iarae  to  a  court  of  com- 
mon pleas,  to  restore  an  attoraey,  was  refnaed,  becaose  the  affidavit  did 
not  atatOi  that  the  court  had  improperly  removed  him. 

Ex  parte  Oepkard,  134.     See  also  134,  n.  (a.) 

See  Bill  in  Chancery,  I. 
AGENT. 

1.  Where  T.  and  J.  residing  in  England,  the  holders  of  a  bill  of  exchange 
that  had  been  protested  for  non-acceptance  and  non-payment,  remitted  the 
same  to  S.  in  New  York,  for  collection,  and  S.  delivered  the  same  to  an  en- 
dorser, who  delivered  it  to  the  drawer  as  the  consideration  for  a  house,  con- 
veyed to  the  endorser  as  security  for  bis  endonement,  and  S.  went  to  Eng- 
land, and  while  there  delivered  to  T.  and  J.  a  letter  addressed  to  the  en- 
dorser, requesting  him  to  pay  the  amount  of  the  bill  to  them,  it  being  their 
property,  and  T.  and  J.  enclosed  the  letter  of  6.  to  the  endorser  and  urged 
him  to  remit  the  amount  without  delay,  and  informed  him  that  they  had 
adopted  the  friendly  mode  of  writing  to  him  for  an  immediate  remittance  in 
preference  to  applying  to  any  other  of  their  friends.  And  upon  S.'s  return 
to  America,  T.  and  J.  wrote  to  S.  to  take  every  legal  step  to  recover  the 
money,  but  S.  returned  no  answer  or  took  any  further  steps  in  the  matter. 
Held  that  S.  was  discharged  ftt>m  his  responsibility  by  the  principal's  adopt- 
ing his  acts,  so  that  an  action  on  the  case  would  not  lie  against  him  for  the 
amount  of  the  bill. 

Totole  V.  Stevefuon,  110.     Categ  and  authtfritieSt  113,  n.  (a.) 

9.  Where  an  agent  received  goods  upon  condition  to  pay  B.  a  certain  sum  out 
of  the  first  proceeds  thereof,  which  acceptance  so  made,  was  afterwards 
approved  by  the  principal,  the  agent  was  held  bound  to  pay  B.  the  sum 
stipulated,  notwithstanding  the  goods  had  been  previously  assigned  by  the 
principal  to  C,  but  without  the  knowledge  of  the  agent. 

Neiiwn  v.  Bligki,  205,  n.  (a.) 

See  Condition,  2.    Factor. 
ALIEN. 

1.  A.  conveyed  land  to  B.  in  trust  for  C.  who  was  an  aUen,  C.  afterwaids, 
and  before  any  office  found,  became  duly  naturaliMedf  and  B.  then  released 
to  him  the  estate  so  held  in  trust :  It  was  held,  that  the  conveyance  to  C. 
was  valid.    Jaekeon  ex  dem.  Culverkouse  v.  Beach,  399. 

9.  No  title,  in  case  of  alienism,  vests  in  the  people  of  the  state,  until  after 
office  found.    lb. 

3.  Naturalixation  has  a  retroactive  efiect,  and  confirms  the  former  title  of 
the  alien.    lb. 


INDEX.  S29 

AMENDMENT. 

1.  On  error  coram  eohis,  an  amendment  of  the  record  waa  allowed  by  enter- 
ing a  sns^g^estion  of  the  death  of  one  of  the  defendants,  pending  the  original 
action.    Hamilton  ▼.  Holcomh,  39. 

S.  AfitrifaciaSf  after  it  had  been  returned  eatiified,  was  allowed  to  be  amen- 
ded.   Phelpt  V.Bali,  31. 

3.  The  jurata  and  distringtu  may  be  amended  after  a  verdict  without  ooata. 

Heermanee  v.  Delamater,  230. 

4.  Before  a  default  for  not  joining  in  demurrer,  the  party  may  amend  the  plea 
demurred  to,  but  not  add  a  new  one.    DoyU  t.  tfottJton,  346. 

5.  The  plaintiff  cannot  amend  his  declaration  after  plea  pleaded,  without  pay- 
ing costs  and  giving  an  imparlance.    Holmes  v.  Lanting,  248. 

APPEAL. 

See  Practice  in  the  Court  op  Errors.    Costs  in  the 
Court  of  Errors. 

ASSIGNEE. 

Where  the  obligor  of  a  bond,  after  notice  of  its  being  assigned,  took  a  release 
from  the  obligee,  and  pleaded  the  release  to  an  action  brought  by  the  as- 
signee, in  the  name  of  the  obligee,  and  the  plaintiff  replied  the  prior  asrign- 
ment,  the  replication  was  held  good,  and  the  release  a  nullity. 

Andrews  v.  Beeeker,  411.    Authorities^  411,  n.  (6.) 

ATTACHMENT. 
See  Practice,  IV.    Sheriff,  II. 

ATTAINDER,  ACT  OF. 

The  wife  of  a  person  attainted  under  the  act  of  the  23d  October,  1779,  is  en- 
titled to  dower  out  of  the  estate  of  her  husband,  which  has  becomed  forfeit- 
ed.   Palmer  v.  Horton,  27. 

ATTORNEY. 

It  is  improper  for  an  attorney  to  appear  and  act  for  a  party  in  a  suit,  as  an 
agent,  and  not  as  attorney.    Heyer  v.  Denning^  103. 

See  Costs,  I.    Pleas  and  Pleadings,  II.  6,  6.    Prac- 
tice, V, 
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BAIL  AND  BAIL  BOND. 

I.  Exception  to. 
IL  Eximereiur. 

III.  Relief  to, 

IV.  Surrender. 

I.  Exception  to. 

1.  After  the  special  bail  is  put  in,  the  plaintiff,  if  he  ii  diftatisfied  with  it, 
muet  except  to  it,  and  cannot  proceed  on  the  bail  bond. 

FerriM  ▼.  PAeZ/M,  249. 

II.  Exoneretur. 

2.  Bail  are  entitled  to  an  exoneretur  where  the  prisoner  is  committed  to  prison 
on  a  charge  of  felony.     Caihcart  v.  Cannon,  28. 

3.  If  the  bail  surrender  the  principal  within  eight  days  in  term  after  the  retam 
of  process  against  them,  it  is  sufficient,  and  the  exoneretur  may  be  entered 
afterwards.    Strong  v.  Barber  and  Griffin,  329. 

III.  Relief  to. 

4.  The  court  will  not  exercise  its  equity  power,  in  granting  relief  on  bail 
bonds,  until  after  the  condition  is  forfeited.     Bird  v.  Mabbett,  31. 

5.  Where  bail  are  relieved,  on  payment  of  costs,  it  is  a  condition  which  they 
most  offer  to  perform,  without  waiting  for  a  tender  of  the  bill. 

Catheart  ▼.  Cannon,  320. 

IV.  Surrender. 

6.  Bail  haying  eight  days  in  full  term,  after  return  of  capias  against  tliem, 
within  which  to  return  their  principal  application  for  leave  lo  surrender  be- 
fore the  expiration  of  that  time  is  unnecessary  and  premature. 

EUiott  V.  Hay,  334. 

See    Supra^    Exoneretur^    3.      Homine    Replegiando. 
Practice,  VIL 

BANK  OF  THE  UNITED  STATES.     • 

In  an  action  brought  by  the  president,  directors  and  company  of  the  bank  of 
the  United  States,  it  is  not  necessary  to  set  forth  the  act  of  incorporation, 
or  the  names  of  the  individuals  composing  the  company.  President,  Di^ 
rectors  and  Company  of  the  Bank  of  the  United  States  ▼.  Haskins,  132. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
I.  Construction  of  "  Months  after  ditte." 
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II.  Endorser  J  rights  of. 

1.  Under  IriMlvent  Act  of  nSS. 

2.  Under  Ituohent  Act  of  1S19  and  Revised  Statuten. 

3.  To  demand  and  notice  of  non-payment  waived. 

III.  Endorsement. 

IV.  Notice  of  demand  and  Non-Payment. 
V.  Damages  on  Protest, 

Tl.  Action. 

1.  Right  of. 

2.  Parties. 

3.  Declaration  in. 

4.  P/«a  an(2  Notice. 

5.  jSc*  O/. 

I.  Construction  of  "  Months  after  date?^ 

1.  In  cases  of  bills  of  exchange  and  promissory  notes,  time  is  computed  by  cal- 
endar, and  not  by  lunar  months. 

Leffingwell  v.  White,  99.     Cases  and  other  authorities,  100,  n.  (6.) 

II.  Endorser^  rights  of 

1.  Under  Insolvent  Act  of  1788. 

2.  The  insolvent  act  of  the  21st  of  March,  1788,  extends  the  discbarge  to  snch 
debts  only  as  are  due  at  the  time  of  the  assignment  of  the  insolvent's  estate, 
and  to  debts  contracted  before  that  time  though  payable  afterwards. 

Frost  V.  Carter,  73. 

3.  Snch  debts  must  be  specific  and  certain  sums  of  money,  to  which  the  credi- 
tor can  make  oath  as  being  justly  due,  or  to  become  due  at  some  specified 
time ;  and  unless  the  creditor  at  the  time  of  the  assignment,  be  able  to 
produce  and  verify  such  a  debt,  he  will  not  be  entitled  to  receive  from  the 
assignees  his  dividend  of  the  insolvent's  efiects,  nor  will  he  be  barred  from 
his  future  action  against  the  insolvent.    lb. 

4.  Therefore  if  an  endorser  of  a  promissory  note  pay  it,  after  the  maker  has 
been  discharged  under  the  insolvent  act,  be  may  recover  the  amount  from 
the  maker,  whose  discharge  will  be  no  bar  to  the  action.     lb. 

2.  Under  Insolvent  Act  o/ 1819  and  Revised  Statutes, 
Page  74,  n.  (a.)  See  Statute. 

3.  To  demand  and  notice  of  non-payment  waived. 

5.  Where  the  endorser  of  a  note  before  it  became  due,  informed  the  holder,  that 
the  maker  had  absconded,  and  that  being  secured  for  bis  responsibility,  he 
would  give  a  new  note,  and  requested  time  to  pay,  and  in  the  mean  time 
the  note  fell  due  ;  it  was  held,  that  the  holder  was  not  bound  to  make  a 
demand  on  the  maker,  or  to  give  notice  to  the  endorser. 

Lejingwell  v.  White,  99.     Cases  and  other  authorities,  100,  n.  (c.) 
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III.  Endorsement, 

6.  Where  a  note  if  endorsed  after  it  is  dishonored,  the  maker  may  set  np  every 
equitable  defence  in  an  action  by  the  endorsee,  which  he  might  hare  done 
aijrainst  the  payee.     Sebring  v.  Rathhunj  331. 

7.  If  a  bill  or  note  be  endorsed  after  it  becomes  doe,  it  throws  a  sospicion  on 
the  transactioni  and  the  endorsee  mast  take  it  subject  to  alt  the  equity  that 
existed  in  favor  of  the  maker  of  the  note  before  it  was  endoned.  Per  Kent, 
J.,  Radeliffy  J-  and  Lansing,  Ch.  J.    lb, 

8.  And  if  there  be  any  attendant  cireumstances  of  fraud,  the  endorser  shall 
have  every  presumption  turned  against  him.    Per  Kent,  J. 

Johnson  V.  Bloodgood,  51. 

9.  The  circumstance  of  a  note  being  overdue,  is  a  ground  of  suspicion,  and  has 
been  held  sufficient  to  make  it  incumbent  on  the  party  receiving  the  note 
to  inquire  and  satisfy  himself  that  it  is  good.  Per  Radeliff,  J.  and  Kent,  J. 
and  Lansing,  Ch.  J.    lb, 

10.  I.  being  insolvent,  assigned  his  property  to  trustees,  on  the  I6th  January, 
1793,  for  the  benefit  of  his  creditors  ;  a  debt  due  firom  B.  was  included  in 
the  assignment,  and  in  an  action  bronght  by  the  assignees  against  B.  he 
offered  as  a  set-off,  a  note  of  I.  which  he  stated  to  have  been  purchased  in 
the  year  1793,  after  it  was  due  ;  and  it  was  held,  that  the  note  was  to  be 
presumed  to  have  been  purchased  after  the  assignment,  and  could  not  be 
set  off  against  the  debt  due  to  the  insolvent.    lb, 

11.  Also  that  the  note  being  past  due  it  was  constructive  notice  of  the  insol- 
vency  of  the  maker.    lb.     Cases  and  other  avthoritiee,  51,  n.  (a) 

12.  When  a  note  payable  on  demand  is  to  be  deemed  overdue.     Jb. 

13.  But  if  the  maker  of  a  note  endorsed  after  dishonor,  has  confessed  judgment 
OB  the  note,  the  court  will  not  set  aside  the  judgment,  in  order  to  let  in  an 
equitable  defence,  especially,  where  the  original  parties  are  in  pari  delicto, 

Sebring  v.  Rathbun,  331. 

IV.  Notice  of  demand  and  Non-payment. 

14.  A  notice  to  the  endorser  on  the  third  or  last  day  of  grace,  after  a  demand 
on  the  maker  and  his  default  is  good. 

Corp  V.  McComb,  338.     Cases  and  authorities,  339,  n.  (a.) ' 

15.  Where  the  holder  of  a  note,  on  the  day  it  was  payable  received  a  part  from 
the  maker,  and  gave  notice  of  non-payment  generally  to  the  endorser,  it 
was  held  sufficient  to  charge  the  endorser  with  the  payment  of  the  residue. 

James  v.  Badger,  131.     Cases  and  authorities,  133,  n.  (a.) 

V.  Dam,ages  on  Protest. 

16.  Wliere  a  bill,  remitted  to  pay  an  antecedent  debt,  is  returned  protested  no 
damages  are  recoverable.    Kenworthy  v.  Hopkins,  107. 

VI.  Action. 

1.  Right  of, 

17.  Where  one  of  a  set  of  throe  bills  of  exchange  on  London,  was  protested  for 
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noA-payment ;  it  wai  h«ld,  that  an  action  might  be  maintained  here  against 
the  endoner,  on  one  of  the  let  not  protested,  with  the  protest  of  the  other. 

Kenworthy  ▼.  Hopkint,  107. 

18.  That  a  proceeding  against  the  acceptor  under  a  commiasion  of  bankruptcy 
in  London,  did  not  dischaige  the  right  of  action  against  the  endorMr.    lb. 

3.  Partiet, 

19.  The  endorser  of  a  promissory  note  given  in  Connecticat  where  promissory 
notes  are  not  negotiable,  may  maintain  an  action  in  his  own  name  in  this 
state  against  the  maker.    Lodge  ▼.  Phelp9t  139. 

3.  Declaration  in, 

20.  In  an  action  by  the  endorsee  against  the  endorser,  where  the  declaration 
alleged  a  demand  of  payment  in  general  terms,  ^  although  often  requested," 
dec.,  it  was  held  good,  especially  after  yerdict.  L^ffingwell  y.  White,  99. 

4.  PUa  and  Notice. 
See  Set-Off r  infra,  5.    See  page  170,  n.  (a.) 

5.  Set-Off. 

SI.  In  an  action  on  a  promissory  note  by  the  endonee  against  the  maker,  the 
defendant  pleaded  non-aoiumfeit,  and  payment  as  to  all,  except  forty  cents, 
and  payment  of  the  forty  cents  to  the  payee  of  the  note  before  it  was  en- 
dorsed, and  gare  notice  of  a  set-off  of  large  sums  of  money  paid  to  the 
payee,  and  other  sums  due  to  him  from  the  payee  for  goods  sold  and  deliv- 
ered ;  it  was  held,  that  the  defendant  cannot  set  off  more  than  the  sum 
pleaded  ;  and  that  payments  made  to  the  payee  of  a  note,  before  it  was 
endorsed  cannot  be  set  up  against  the  endorsee  in  an  action  against  the 
maker.    Prior  ▼.  Jacocke,  169.    See  170,  n.  (a.) 

See  Covenant. 

BILL  IN  CHANCERY. 

I.   Verificaiion  of. 
II.  Demurrer  to^for  want  of  Vericqfttion. 

I.    Verification  of 

1.  Where  a  bill  is  filed  by  several  complainants,  praying  an  injunction,  and 
seeking  relief,  on  account  of  lost  deeds,  an  affidavit  of  one  of  the  com- 
plainants that  "  he  had  been  informed,  and  verily  believed,  and  hoped  to 
be  able  to  prove,  that  the  deeds  in  question  did  not  exist ;  but  were  now 
lost  or  destroyed  in  the  manner  mentioned  in  the  bill,*'  was  held  sufficient 
Le  Roy  v.  Veeder  and  otKere,  (In  Error,)  417. 

3.  Where  a  bill  seeks  to  perpetuate  the  testimony  of  aged  and  infirm  wit- 
nesses; or  where  a  bill  seeks  to  have  a  title  established,  and  the  possession 
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quieted,  an  affidavit  of  the  facts  on  which  auch  application  is  founded,  ia 
necessary.    Laight  and  others  v.  Morgan,  (In  Error,)  429. 

See  Infraf  11. 
II.  Demurrer  to,  for  want  of  Verification. 

3.  Where  a  bill  seeks  discovery  aa  to  lost  deeds,  which  does  not  require  an 
affidavit,  and  also  to  perpetuate  the  testimony  of  witnesses,  a  general  de- 
murrer to  the  whole  bill  for  want  of  an  affidavit,  is  bad.  Laight  and  others 
V.  Morgan,  429. 

4.  Where  a  bill  is  filed  for  a  discovery  and  also  for  relief,  the  bill  being  good 
for  the  one  object  without  affidavit,  though  not  for  the  other,  it  will  be  re- 
tained as  for  the  sound  part ;  and  the  defendant  ought  to  answer  to  the  part 
which  is  good,  and  demur,  if  he  thinks  proper,  to  the  other.     lb. 

BOND. 
See  Assignee.    Infant,  I. 

BOND  OF  INDEMNITY. 

On  a  sale  of  lands,  a  bond  was  given  by  the  grantee  to  save  the  grantor 
harmlew  against  a  certain  mortgage  which  was  an  incumbrance  on  the 
land ;  it  was  held,  that  the  grantor  was  to  be  indemnified  against  the  bond 
accompanying  the  mortgage,  and  for  which  the  latter  was  a  security,  as 
well  as  againit  the  mortgage  itself.     White  v.  De  VUliere,  173. 

'  CITIZENSHIP. 

See  Insurance,  VII.,  2,  e. 

COMMISSION  TO  EXAMINE  WITNESSES. 

A  commission  may  be  issued  to  examine  witnesses  who  are  aged  and  infirm 
before  a  commissioner  of  the  court,  and  the  rule  may  be  granted  at  any 
time  after  the  commencement  of  the  suit 

Concklin  v.  Hart,  103.    Statute  and  eases,  n.  (b). 

CONDITION. 

I.  In  a  Deed, 
11.  Acceptance  of  Personal  Property  on, 

I.  In  a  Deed, 

1.  Where  B.,  the  lessor  of  the  plaintiff,  granted  a  tract  of  land  to  H.  in  fee, 
*'  upon  condition,  nevertheless,  that  the  said  H.,  his  hein  and  assigns,  should 
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maintain  B.  and  his  wife  in  a  suitable  manner  daring  their  natural  liyes» 
and  should  also  pay  the  debts  of  B. ;  and  in  default  of  which,  it  should  be 
lawful  for  the  lessor  to  re-enter/'  &c. ;  «uid  H.  afterwards  couTeyed  part  of 
;  the  tract  to  the  defendant,  and  B.  made  no  objection  to  the  deed,  though 
he  knew  of  it  before  it  was  executed,  but  continued  with  his  family  to  reside 
on  the  residue  of  the  tract.  In  an  action  of  ejectment  for  breach  of  the 
condition  it  was  held,  that  no  parol  assent,  or  silent  acquiescence,  will  de- 
stroy the  efiect  of  a  condition  contained  in  a  deed  or  amount  to  a  waiver  of 
the  forfeiture.    Jackson  ▼.  Cuyler,  125.    See  126,  n.  (a). 

II.  Acceptance  of  Personal  Property  on* 

9.  Assumpsit  for  money  had  and  received.  D.,  W.  &,  Co.,  merehantB  in 
England,  bought  goods  of  plaintiff,  with  orders  to  have  them  shipped  firom 
New  York  to  Madeira ;  and  appointed*  G.  their  agent  to  see  to  the  ship- 
ment and  receive  the  goods.  6.  in  March,  went  to  Madeira,  sold  the  goods, 
and  invested  the  proceeds  in  wines.  On  the  4th  of  June  following,  D.,  W. 
&,  Co.  being  largely  indebted  to  B.,  S.  &.  Co.  also  of  England,  made  an  as- 
signment to  them  of  all  their  **  goods,  wines,"  &c.  in  Madeira.  In  conse- 
quence, B.  sent  a  vessel,  of  which  R.  was  master,  with  orders  to  receive 
the  wines  assigned  and  carry  them  to  Jamaica  or  Philadelphia,  on  account 
of  B.  R.,  before  he  left  England,.received  a  power  of  attorney  from  D.,  W. 
&  Co.  to  act  for  them  as  he  should  think  fit.  Upon  arriving  at  Madeira, 
R.  received  the  wines  from  6.,  upon  giving  his  bond  that  he  would 
not  deliver  the  wines,  until  the  payment  of  1500^.  was  secured  to  plaintiff 
or  bis  order,  out  of  their  first  proceeds.  R.  then  proceeded  with  the  wines 
to  Jamaica,  and  delivered  them  to  defendant,  who  was  also  the  agent  of 
D.,  W.  &,  Co.  and  showed  him  a  copy  of  the  paper  he  bad  eiecuted.  De- 
fendant afterwards  wrote  in  a  letter  to  plaintiff,  **  that  he  had  promised  R. 
to  hold  the  wines  until  accounts  were  received  from  England,  that  R.'s 
conduct  in  signing  the  paper  was  approved,  which  accounts  h§  had  received 
a  few  days  Hince."  Defendant  afterwards  admitted  the  receipt  of  an  order 
from  R.  in  favor  of  plaintiff;  but,  said  he  had  orders  from  D.,  W.  &,  Co.  to 
hold  the  wines,  snbject  to  the  order  of  B.    Neilaon  v.  Blighty  205. 

3.  Held,  that  the  defendant  accepted  the  wintfs»  upon  the  condition  annexed 
viz.  to  pay  the  1500i.  to  B.,  and  that  the  law  would  infer  a  promise  to  pay 
the  money  ;  and,  that  he  was  bound  to  the  condition,  notwithstanding  the 
assignment    Lewis,  J.  dissenting.    lb. 

4.  By  making  the  stipulation  and  receiving  the  wines,  as  R.  did,  a  trust  was 
created  for  the  benefit  of  plaintiff,  which  he  had  a  right  to  ti^ffirm,  and  avail 
himself  of;  though  it  was  created  without  his  knowledge.  VttRadcliff,J,  lb. 

6.  When  a  trust  is  created  in  any  manner,  without  the  knowledge  of  the  eestuy 
que  trust,  he  may  affirm  it,  and  enforce  the  trust.    Per  Radeliff,  J.    lb 

CONSOLIDATION  RULE. 

In  the  supreme  court  same  as  the  English  rule.     Clason  v.  Ckureh,  29. 

See  Imparlance.    Practice,  X.,  XV. 
Vol.  I.  78 
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CONSIGNOR  AND  CONSIGNEE. 

Goods  were  ihipped  on  board  of  a  YesBel,  and  contigrned  to  the  master,  to  be 
■old  at  Bonrdeaoz.  .  The  matter  not  being  able  to  find  a  purchaser,  left  the 
goods  at  Bourdeaux  and  retomed  to  New  York.  It  was  held,  that  having 
acted  bona  fide f  he  was  not  liable  to  the  owner  for  the  valae  of  the  goods. 

LawUr  ▼.  Keaquiek,  174. 

CONTRACTS. 

1.  Personal  contracts  jost  in  themselves  and  Tawfal  in  the  place  where  they 
are  made,  are  to  be  fally  enforced  according  to  the  law  of  that  place,  and 
the  intent  of  the  parties.    Lodge  v.  Phelps,  139. 

2.  But  the  lex  loci  contractus  is  not  to  govern  as  to  the  mode  of  enforcing 
contracts.    lb. 

3.  Therefore  the  endorsee  of  a  promissory  note  given  in  Conneetiout,  where 
promissory  notes  are  not  negotiable,  may  maintain  an  action  in  bis  own 
name  in  this  state,  against  the  maker.     Id,     Caeee,  140,  n.  (a). 

4.  Constmction  of,  174,  n.  (a). 

5.  Time  in,  100  n.  (a). 

See  Covenant. 
COPARCENERS. 

One  of  several  coparceners  [may  maintain  an  action  of  ejectment  on  her 
separate  demise.    Jackson  ex  dem.  Fitxroy  and  others  v.  Sample,  231. 

CORPORATION. 

Individuals  acting  together  for  the  benefit  of  a  society,  are  not  to  be  deemed 
a  corporation,  unless  their  corporate  capacity  be  expressly  shown. 

Ernst  V.  Bartle,  319. 

COSTS. 

I.  In  Actions  by  and  against  Attorneys. 
II.  lu  Actions  by  Executors. 

III.  On  New  Trial. 

IV.  Set-off  of  Judgment  against. 
V.  In  Special  Cases. 

VL  Taxation. 
VII.  In  Actions  of  Trespass,  q.  c.f. 

I.  In  Actions  by  and  against  Attorneys. 

1.  Where  an  attorney  of  this  court  is  sued  for  a  debt  less  than  250  dollars, 
the  plaintiff  may  recover  fuU  costs  against  him  ;  but  if  an  attorney  sues  by 
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attaehment  of  prirUegre  for  a  debt  less  than  250  doUan,  he  can  recover  no 
more  than  the  costs  in  the  common  pleas. 

In  the  ea9€  of  7.  BatUy,  33. 

II.  In  Actions  by  Executors. 

2.  An  ezecator,  plaintiff,  who  was  nonsuited  for  a  yariance  between  the  de- 
claration and  the  writiujr  declared  on,  as  offered  m  evidence,  was  held  not 
liable  for  the  costs.    Fleming  v.  Tyler,  102. 

III.  On  New  Trial. 

3.  Where  a  verdict  is  foand  against  the  direction  of  the  jadge,  and  a  new 
trial  is  granted,  the  costs  are  to  abide  the  event  of  the  suit. 

Van  Reneeelaer  v.  DoU,  279. 

IV.  Set-off  of  Judgment  against. 

4.  Where  the  plaintiff  recovered  less  than  50  dollars,  the  defendant  was  al- 
lowed to  set  off  bis  costs  against  the  amount  recovered. 

Spenee  v.  White,  102. 

Y.  In  Special  Cases. 

5.  Where  a  cause  had  been  removed  by  habeat  eorpu»  to  the  supreme  court, 
from  the  common  pleas,  and  the  plaintiff  filed  his  declaration,  and  entered 
a  rule,  but  the  cause  was  sent  back  by  procedendo,  for  want  of  bail,  the 
plaintiff  was  held  not  to  be  entitled  to  costs  in  this  court 

Murray  v.  Smith,  105. 

VI.  Taxation. 

6.  If  costs  be  not  taxed  on  the  day  on  which  the  notice  is  given  for  that  pur- 
pose, and  the  opposite  party  does  not  appear,  the  costs  may  be  taxed  on  a 
subsequent  day,  without  further  notice.     Cooper  v.  Astor,  32. 

VII.  In  Actions  of  Trespass^  q.  c.f. 

7.  In  an  action  of  trespass,  ^tuirs  claueum  fregit,  and  for  an  asmult  and 
battery,  in  which  the  plaintiff  recovered  a  general  verdict  for  10  dollars 
damages,  he  was  allowed  full  costs.     Spalbergh  v.  Walrod,  162. 

8.  In  actions  of  treepaee,  Sus.  a  certiBcate  of  the  judge  before  whom  the  cause 
was  tried,  in  order  to  entitle  the  plaintiff  to  full  costs,  may  be  given  after 
the  circuit     Towere  v.  Vielie,  221. 

See  Demurrer  in  Chancery,  IV. 
COSTS  IN  THE  COURT  OP  ERRORS. 

1.  Where  a  judgment,  order,  or  decree  of  a  court  below,  is  revereed,  on  an 
appeal  to  the  court  for  the  correction  of  errors,  the  appellant  is  entitled  only 
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U>  his  coats  in  the  court  below,  and  cannot  reeover  eoito  or  damafos  on  the 
appeal.    Le  Guen  t.  Gouvemeur  ^  KetMe,  436. 

COVENANT. 

Construction  of— 

1.  Coyenants  are  to  be  performed  according  to  their  spirit  rather  than  their 
letter,  "  ut  res  magU  valeat  quam  pereat"  The  beneficial  end  which  the 
parties  had  in  view,  is  to  be  primarily  regarded  and  enforced.  Per  Kent, 
J.    Lanting,  Ch.  J.  concurring.    Belts  v.  Turner^  65. 

2.  Bat  where  the  sense  of  the  parties  to  a  covenant  is  nnequivoeally  express- 
ed, a  strict  and  absolate  performance  is  required.  Per  R^deUfft  J.  Bensoit, 
J.  and  Lewis,  J.,  concurring.    lb. 

3.  Where  T.  sold  to  B.  a  promissory  note,  made  by  C,  payable  to  H.,  or  or- 
der,  to  be  collected  by  B.  '*  at  his  own  risk,  and  costs,  as  it  respected  the 
ability  of  the  maker  and  payee,"  and  T.  covenanted  "  to  pay  to  B.  2000 
doUan,  when  required,  in  case  B.  should  take  all  and  every  legal  step  to 
prosecute  to  effect,  the  maker  and  payee,  to  wit,  if  B.,  nor  no  one  in  his 
name,  nor  in  the  name  of  the  payee,  could  not  recover  judgment  legally 
against  the  maker,  on  the  said  note,  or  against  the  payee,  in  case  he  had 
discharged  the  note,  at  the  time  of  making  the  said  covenant,  previous  to 
the  bringing  of  a  suit  against  the  maker."  The  maker  resided  in  the  sUte 
of  Massachusetts,  and  B.  brought  a  suit  in  the  court  of  common  ]^eas,  in 
that  sUte,  in  the  name  of  the  payee,  according  to  the  law  of  that  sUte, 
where  notes  were  not  negotiable,  and  the  payee  appeared  in  court,  and  dis- 
avowed any  authority  from  him  to  bring  the  suit,  in  consequence  of  which 
the  suit  was  dismissed.  The  note  was  not  endorsed  by  the  payee.  In  an 
action  of  covenant  brought  by  B.  against  T.,  it  was  held,  that  the  parties, 
having  in  view  the  law  of  Massachusetts,  where  the  note  was  made,  B. 
had  used  every  legal  endeavor  to  recover  the  money,  within  the  meaning  of 
the  covenant,  and  having  failed  to  recover  the  amount,  T.  was  liable  to 
pay  to  him  the  2000  dollars,  according  to  his  covenant,  without  B.'s  having 
first  attempted  by  suit  to  recover  the  amount  of  the  note  from  the  payee. 

lb. 

4.  A  covenant  by  several  persons,  may  be  taken  distributively,  though  there 
be  no  express  words  of  severalty. 

Emst  V.  BartU,  319.    See  also  327,  n.  (a) ;  69,  n.  (a) ;  71,  n.  («). 

COVENANT  TO  STAND  SEISED. 

See  Deed,  IL 

COURTS. 

I.  Of  Common  Phas, 
II.  Of  General  Sessions  of  the  Peace, 
III.  Of  Oyer  and  Terminer. 
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I,  Of  Common  Pleas. 

1.  The  courts  of  common  pleas  in  the  several  counties,  are  courts  of  inferior 
jurisdiction,  and  a  mandamus  lies  to  such  a  court,  to  compel  the  restoration 
of  an  attorney  who  has  been  removed  from  his  office. 
The  People  v.  The  Delaware  Common  PUae,  181.    But  see  184,  n.  (a). 

See  Mandamus. 
II.  Of  General  Sessions  of  the  Peace. 

3.  The  court  of  (general  sessions,  being  an  inferior  court,  has  no  power  to 
grant  a  new  trial,  after  a  verdict  on  the  merits ;  and  a  mandamue  may  be 
awarded  to  compel  them  to  give  judgment  on  the  verdict. 

The  People  v.  Senionf  of  Chenango,  179. 

III.  Of  Oyer  and  Terminer. 

3.  A  court  of  oyer  and  terminer  may  grant  a  new  trial. 

The  People  v.  Towneend,  104. 

4.  Proceedings  removed  from  the  oyer  and  terminer,  and  filed  in  the  supreme 
court,  cannot  be  sent  back  to  that  court    lb. 

5.  The  trial  in  such  cases  must  be  at  bar,  or  be  sent  down  to  be  tried  at  the 
next  oyer  and  terminer,  except  in  a  capital  case.     lb, 

6.  On  the  return  of  a  certiorari  directed  to  a  court  of  oyer  and  terminer,  of 
the  proceedings  in  the  case  of  an  indictment  for  a  nuisance,  the  supreme 
court  refused  to  interfere,  or  grant  a  writ  to  prostrate  the  nuisance,  until  a 
record  of  the  conviction  was  regulariy  made  out  and  returned. 

The  People  v.  Valentine,  336. 

CREDITORS. 

Of  two  innocent  creditors,  who  are  struggling  de  damno  evitando,  he  who 
obtains  the  first  possession,  or  what  is  equivalent  to  it,  the  first  promise  trom 
the  party  having  possession  of  the  subject,  ought,  perhaps,  to  be  preferred. 
Per  Kent,  J.  in  NeUon  v.  Blight,  205. 

DAMAGES. 
See  Factor,  2,  3,  4. 

DEBTORS. 
I.  Absent  and  absconding. 

1.  Proceedings  against  persons  in  representative  capacity. 
3.  Proceedings  under  attachment  for  benefit  of  surety, 

II.  Insolvent.  • 

1.  Assignment  by,  when  not  fraudulent. 
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2.  DUeharge, 

(a)  Payment  after  by  endorser. 

(b)  Must  be  plead  or  given  in  evidence  if  obtained  in  time. 

(e)  Where  judgment  entered  after  discharge  on  bond  and  warrant 
of  attorney. 

3.  Set-off  of  note  purchased  after  assignment  by. 

III.  Act  for  the  relief  of  with  respect  to  the  imprisonment 
of  their  persons. 

1.  Notice  to  creditors. 

2.  Service  of  notice  of  petition, 

I.  Absent  and  absconding. 

1.  Proceedings  against  persons  in  representative  capacity. 

1.  The  act  relatiTe  to  absent  and  abecondinjr  debtors  does  not  authorize  pro- 
ceedings against  persons  acting  as  executors,  trustees,  or  in  a  representatiye 
capacity.  Jackson  ex  dem.  Murray  and  others  y.  Walsworth,  372.  See 
alio  375,  n.  (a). 

2.  A  deed  appointing  trastees  under  the  act  for  relief  against  absent  and  ab- 
sconding debtors,  in  mentioning  the  names  of  the  several  debtors  who  com- 
posed a  company,  stated  some  of  them  to  be  trustees  for  others,  and  some 
as  executors :  These  additions  were  construed  to  be  words  of  descxiption, 
so  as  to  support  the  appointment,  and  the  proceedings  under  the  attach- 
ment, especially  after  a  lapse  of  years,  and  the  acquiescence  of  the  parties 
interested.    lb. 

2.  Proceedings  under  attachment  for  benefit  of  surety. 

3.  Where  an  attachment  had  been  obtained  by  the  endorsee  of  a  bill  of  ex- 
change, against  the  drawers,  as  absent  debtors,  under  the  act,  and  the  en- 
donen  afterwards  paid  the  amount,  this  court  reversed  the  order  of  a  judge 
allowing  a  supersedeas^  and  permitted  the  attachment  to  proceed  for  the 
benefit  of  the  endorser  or  surety  who  paid  the  debt. 

In  the  matter  of  McKinley  and  others,  137. 

II.  Insolvent. 

I,  Assignment  by,  when  not  fraudulent. 

4.  The  posMssion  of  an  insolvent,  after  a  bona  fide  assignment  of  all  his 
estate,  for  the  benefit  of  all  his  creditors,  is  not  fraudulent,  when  continued 
at  the  request,  and  for  the  benefit  of  his  assignees,  who  used  due  diligence 
to  get  possession.     Vredenbergh  v.  White  ^  Stout,  156. 

5.  As  to  fraudulent  assignments,  and  other  transfers  of  property  in  general. 

See  page  157,  n.  (a). 

2.  Discharge. 
(tt)  Payment  after  by  endorsee. 

6.  If  an  endorsee  of  a  promissory  note  pay  it,  after  the  maker  has  obtained 
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his  diBcharge  under  the  insolvent  act,  he  may  recover  the  amount  of  the 
maker,  notwithstanding  his  discharge. 

Fraat  v.  Carter,  73.    Case*  and  Statutes,  74,  n;  (a). 

(h)  Must  he  plead  or  given  in  evidence  if  obtained  in  time, 

7.  Where  the  defendant  obtained  his  discharge  nnder  the  insolvent  act,  pen- 
dente lite,  in  time  to  plead  it,  or  give  it  in  evidence  at  the  trial,  bat  neglectp 
ed  to  do  BO,  the  court,  after  a  judgment  by  default  against  htm,  and  a  sur- 
render by  his  bail,  refused  to  discharge  him  from  custody. 

Valkenbergh  v.  Dederick,  133.     Caeee,  lb,  n.  (a). 

(e)  Where  judgment  entered  after  diecharge  on  bond  and  warrant  of  attorney. 

6.  Where  a  person  had  given  a  bond  and  warrant  of  attorney,  and  afterwards 
became  insolvent,  and  obtained  his  discharge  under  the  act,  and  a  judg- 
ment was  afterwards  entered  up  on  the  warrant  of  attorney,  the  court,  on 
motion,  ordered  the  judgment  to  be  set  aside. 

Billinge  y.  Skutt,  105.     Catee,  lb,  n.  (a). 

3.  Set-ojf  of  note  purchased  after  aeeignment  by, 

9.  I.  being  an  insolvent,  assigned  all  his  property  to  trustees,  on  the  16th  of 
January,  1793,  for  the  benefit  of  his  creditors ;  and  a  debt  due  from  B.  was 
included  in  the  assignment  In  an  action  brought  by  the  assignees  against 
B.  he  offered,  as  a  set-off*,  a  note  of  I.  which  he  had  purchased  in  1793, 
after  it  had  become  due  ;  and  it  was  held,  that  the  note  was  to  be  presum- 
ed to  have  been  purchased  after  the  assignment,  and  that  it  could  not  be 
set  off  against  the  debt  due  from  B.  to  the  insolvent. 

Johnson  V.  Bloodgood,  51. 

See  Bills  of  Exchange  and  Promissory  Notes,  II,  III. 

III.  Act  for  the  relief  of  with  respect  to  the  imprisonment 
of  their  persons. 

1.  Notice  to  creditors, 

10.  In  proceedings  under  this  act,  creditors  residing  out  of  the  slate,  as  it 
respects  notice,  are  to  be  considered  as  not  found. 

In  the  matter  of  Williams,  416. 

2.  Service  of  notice  of  petition, 

11.  On  proceedings  under  the  act  for  the  relief  of  debtors  with  respect  to  the 
imprisonment  of  their  persons,  where  the  plaintiff  creditor  residerout  of  the 
state,  service  of  a  notice  of  the  petition  on  his  attorney,  is  sufficient 

Bates  V.  Williams,  30. 

DEED. 

I.  Construction  of 
II.  Covenant  to  stand  seised. 
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III.  Delivery^  what  amstiiutes. 

IV.  Relation  of^  to  previous  contrcuU. 
V.  Sheriff's  deed. 

I.  Construction  of. 

1.  Several  uutrumento  or  deeds  of  the  nme  date,  between  tlie  eune  paiiiee^ 
and  relating  to  the  same  sahject,  may  be  oonstmed  as  parts  of  one  ass»- 
ranee.    Jaekwn  ex  dem.  Trowbridge  y.  Dunthaghj  91.  Csssf,  98,  n.  (a). 

9.  In  the  eonstmotion  of  deeds  the  intent  of  the  parties  shall,  if  posnblo,  be 
carried  into  effect.    Per  LewU,  J.  and  Ifanstn^,  Ch.  J.    /6. 

d.  A  sheriff's  deeds  for  certain  lands,  sold  under  an  ezecation,  and  described 
by  metes  and  bounds,  "  together  with  all  ways,  pasMges,  easements^"  dtc., 
does  not  include  land  held  by  a  distinct  title,  though  adjoining  the  premises 
sold,  and  formerly  used  as  a  road  for  the  same. 

Jaekton  ex  dem,  Jones  ▼.  Striker,  284.    See  386,  n.  {b). 

II.  Covenant  to  stand  seised* 

4.  A  deed  from  a  ftither  to  his  son,  in  consideration  of  10  shilUngs,  was  held 
to  be  a  covenant  to  stand  seised  to  the  uae  of  the  grantee. 

Jaekmm  ex  dem,  Trewkridge  t.  Dunabeigk,  91. 

6.  A  pecuniary  consideration  in  a  deed  is  sufficient  to  raise  a  nso  by  way  of 
covenant  to  stand  seised.    Per  Lewis,  J.    lb, 

6.  The  reason  of  the  English  rule,  thst  no  consideration  but  those  of  blood 
and  marriage,  are  sufficient  for  that  purpose  rests  upon  the  English  statute 
of  enrolments,  27  Hen.  8,  ch.  16.    Per  Lewis,  J.    lb.    But  see  97,  n.  {b). 

If  I.  Delivery^  what  constitutes. 

7.  A  formal  delivery  of  a  release  is  not  essential :  it  is  soffioient  if  soch  acts 
appear  as  show  an  intention  to  deliver  it. 

Goodrich  v.  Walker,  250.    See  also  253,  n.  (6) ;  116,  u.  (a). 

8.  Where  a  deed  was  duly  executed  and  acknowledged  by  the  grantor,  but 
retained  in  his  possession,  by  consent  of  the  grantee,  as  security  until  the 
consideration  money  was  paid,  and  before  the  money  was  paid,  the  grantor 
died,  having  demised  the  premises  by  his  last  will,  and  the  deed  was  found 
among  his  papers,  it  was  held,  that  there  was  no  actual  delivery  of  the  deed 
by  the  grantor,  nor  acceptance  of  it  by  the  grantee,  and  so  nothing  passed 
by  it.    Jackson  ex  dem,  Mc  Crea  v.  Dunlap,  114.     See  also  116,  n.  (a). 

lY.  Relation  of,  to  previous  contract. 

0.  A  deed  executed  in  pursuance  of  a  previous  contract  for  the  sale  of  the 
same  premises,  is  good,  by  relation  from  the  time  of  the  making  of  the 
contract,  so  as  to  render  valid  every  intermediate  sale  or  disposition  by  the 
grantee.    Jackson  v.  Bull,  81. 

10.  S.  P.  Jackson  ex  dem,  June  v.  Raymond,  in  note,  85.  See  also  90* 
n.  (fl). 
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Y.  Sheriffs  deed. 

11.  A  subseqaent  de«d  by  the  sheriff  for  «  road,  founded  on  an  aDtoeedrat 
ezeoution  and  sale,  as  appartenant  to  the  premises  before  sold,  will  not 
pass  the  landj  unless  it  was  included  under  the  description  of  the  premises 
sold  and  conveyed  by  the  first  deed. 

Jackson  v.  Striker,  284.    See  also  286,  n.  (a). 

See  Condition,  I.    Debtors,  L,  2.    Estoppel,  I. 
DEMURRER. 

1.  If  a  defendant  puts  in  a  frivolous  demurrer,  he  cannot  withdraw  it  after- 
wards, and  plead  the  general  issue,  though  he  has  a  good  defence. 

GrieiDold  y.  Haekins,  135. 

See  Practice,  XII. 

DEMURRER  (IN  CHANCERY.) 

I.  General  for  want  of  equity, 

II.  For  want  of  affidavit. 

III.  On  the  ground  that  answer  might  subject  topefialties. 

IV.  Costs. 

I.  General  for  want  of  equity. 

1.  If  a  complainant  be  properly  before  the  couK  for  a  discovery,  and  at -the 
same  time  prays  relief,  a  general  demurrer  to  the  bill  for  want  of  equity,  or 
because  the  complainant  has  adequate  remedy  at  law,  is  bad,  unless  it  is 
manifest,  on  the  face  of  the  bill,  that  no  discovery  or  proof  can  possibly 
make  his  case  a  subject  of  equitable  jurisdiction. 

Le  Roy  y.  Veeder  and  others,  417. 

II.  For  want  of  affidavit. 

2.  Where  a  bill  seeks  discovery  as  to  lost  deeds,  and  also  to  perpetuate  the  tes- 
timony of  witnesses,  a  general  demurrer  to  the  whole  bill,  for  want  of  an 
affidavit,  is  bad.    Laight  and  others  v.  Morgan,  429. 

III.  On  the  ground  that  answer  might  subject  to  penalties. 

3.  A  demurrer  to  a  bill  of  discovery,  (charging  that  the  defendants  claimed 
land  by  conveyances  from  persons  out  of  possession,  and  praying  a  discov- 
ery of  that  fact)  because  it  might  subject  the  defendant  to  the  penalties  of 
the  act  against  buying  pretended  titles,  is  bad,  unless  it  appears  that  the 
answer  would  show  that  the  defendant  knew  of  the  vendors  being  out  of 
possession,  and  of  a  subsisting  adverse  possession. 

Le  Roy  y.  Veeder  and  others,  417. 

Vol.  I.  79 
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IV.  Costa. 

4.  Where  aeveral  defendAuts  in  chancery  put  in  separate  demorreiBf  on  which 
separate  decrees  were  given,  the  court  of  errofs,  on  the  rererMl  of  thoae 
decrees,  on  appeal,  obliged  each  respective  respondent  to  pay  to  the  appel- 
lant hi«  costs  on  the  appeal,  for  each  respeetire  decree  so  revened. 

Le  Roy  ▼.  Vender  and  othen,  417. 

DEPOSITIONS  DE  BENE  ESSE. 

When,  and  under  what  circnmstances  they  can  be  taken. 

Mumford  t.  Chwrek,  147. 

See  Evidence*  V. 

DESCRIPTIO  PERSONiE. 
See  Debtor,  L,  L 

DEVIATION. 
See  Insurance,  V. 

DEVISE. 
See  Disseisin,  III.    Will. 

DISSEISIN. 

1.  To  oonstitate  an  actual  disseisin,  or  one  in  fact,  there  must  be  a  tortaeoa 
entry  and  an  expulsion ;  but  those  acts  which  are  susceptible  of  beiog  made 
diaseunos  by  election  are  no  disseisins  till  the  election  of  the  party  makes 
tliem  so.    Jackton  ex  dem.  Van  Alen  v.  Roger$,  33. 

3.  If  the  donee  of  land  by  parol,  leases,  and  the  donor  merely  permits  the 
lessor  to  build,  and  enjoy  the  term,  the  lease  cannot  operate  as  a  disseisin, 
nor  pravent  the  donor  from  devising  the  land,  so  that  the  devisee  may  main- 
tain an  action  of  ejectment,  without  giving  notice  to  quit    Jb, 

3.  Making  a  devise  is  an  intimation  of  an  election  not  to  be  disseised. 

lb.    See  also  37,  n.  (a) 

DOMICIL. 
See  Insurance,  VII.,  2,  e. 

DOWER. 

The  wife  of  a  person  atUinted  under  the  act  of  the  3dd  October,  1799,  is 
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entitled  to  dower  oat  of  the  esUte  ef  her  husband,  which  hai  become  for- 
feited.   Palmer  v.  Marion,  27. 

EJECTMENT. 

I.  Action  for  Mesne  Profits. 
IL  Adverse  Possession. 

III.  Coparceners,  Action  of  by. 

IV.  Declaration, 

} ,  Time  of  demise  in, 

2.  Striking  out  demise  of  deceased  lessor. 

3.  Effect  of  service  of  second, 

v..  Entry ^  when  not  necessary. 

¥1.  Evidence  in. 

VII.  Hob.  Fac.  Pes. 

VIIL  Improvements. 

IX.  Mesne  Profits. 

X.  New  Trial. 

XI.  Notice  to  quit. 

XII.  Practice. 

XIII.  Recovery. 

XIV.  Vacant  Possession. 
XV.  Verdict. 

I.  Action  for  Mesne  Profits. 

1.  lu  «a  action  for  mesne  profitf,  the  judgment  in  ejectment  ie  conclusive  of 
the  right  of  possession,  and  of  the  title  to  the  mesne  profits  from  the  time  of 
the  demise  laid  in  the  dectarafion. 

Van  AUn  v.  Rogers,  381.    See  also  983,  n.  (6) 

See  InfrOj  XIII.,  Recovery. 
II.  Adverse  Possession. 

H,  After  a  sale  of  land  by  a  sheriff  under  tifLfa,  the  defendant  becomes  quasi 
A  tenant  at  will  to  the  purchaser,  and  his  poraession  is  not  deemed  adverse. 

Kane  y.  Stembergh,  153. 

IIL  Coparceners^  Action  of  by. 

3.  One  of  several  coparceners  may  maintain  an  action  of  ejectment  on  her 
separate  demise.    Jackson  ex  dem.  Fitzroy  and  others  r.  Sample,  231. 

IV.  Declaration 

1.  Time  of  Demise  in. 

4.  In  ejectment,  the  time  of  the  demise  must  always  be  laid  at  or  subsequent 
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to  the  period  when  ihe  pleintiff '■  right  acorned.    Vtm  AUm  t.  Acf  er«y  381. 
See  alM  283,  n.  (<r) 

2.  Striking  off<  dtmise  of  deeeawed  Uamtr, 

5.  On  affidavit  of  the  tenant  that  one  of  the  leieon  of  the  plaintiff  waa  dead 
at  the  commencement  of  the  action,  the  demise  from  anch  leaeor  waa  or- 
dered to  he  strnck  oat  of  the  declaration. 

Jackson  ex  dem,  BmtUr  t.  JHtx^  393.    See  also  392»  n.  (b). 

3.  Service  of  second, 

6.  Service  of  a  second  declaration  in  ejectment  by  the  agent  of  the  plamtiff, 
though  without  his  knowledge,  is  a  waiver  of  the  finrt. 

KemhU  v.  Fineh^  414. 

y.  Entry  y  when  not  necessary* 

7.  In  an  action  of  ejectment,  an  actual  entry  is  not  necessary  in  any  case,  ex- 
cept to  avoid  a  fine.    Jaekaon  ex  dem.  Bronck  v.  Cryeler,  125. 

VL  Evidence  in. 

8.  A  person  cannot  be  a  witness  to  show  that  he  as  the  tenant  in  possession, 
and  not  the  defendant 

Brandt  ex  dem.  Van  Cortlandt  v.  Dfckman,  275.    See  also  275,  n.  (a) 

TIL  Hab.  Fac.  Poss. 
See  Infra,  X.,  New  Trial. 

Till.  Improvements. 

9.  If  the  tenant  has  made  improvvments  on  the  land,  under  a  contract  with 
the  owner,  he  will  not  be  allowed  for  them  in  an  action  of  ejectment  brought 
by  the  devisee  of  the  owner,  but  must  seek  his  compensation  from  the  per- 
sonal representatives  of  the  devisor.     Van  Alen  v.  Rogers,  281. 

IX.  Mesne  Profits. 
See  Infra,  XIIL,  Recovery. 

X.  New  Trial. 

10.  In  an  action  of  ejectment,  the  plaintiff  gave  evidence  of  a  title  to  an  un^- 
vided  moiety  of  the  premises  only ;  but  a  general  verdict  waa  taken :  a 
motion  for  a  new  trial  was  refused,  the  court  ordering  that  the  plaintiff,  on 
the  hab*  fac.  pos.  should  take  posaession  of  a  moiety  only. 

Jackson  ex  dem,  Moore  v.  Van  Bergen,  101. 

XI.  Notice  to  quit. 

11.  A  parol  gift  of  land  creates  only  a  tenancy  at  will ;  and  if  the  donee 
lease  the  land,  and  the  donor  merely  permits  the  lessee  to  build  and  enjoy 
the  term,  the  lease  does  not  operate  aa  a  disseisin,  nor  prevent  the  donor 
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fiom  devmng  th«  landoo  that  the  deTitee  may  maintain  an  aotion  of 
efectment,  without  ffiving  notice  to  qnit. 

Jaekaon  ex  dem.  Van  Alen  t.  iZo^ere,  33. 

XII.  Practice. 

13.  A  jad^ent  by  default  against  the  casual  ejector,  in  ejectment,  without 
previously  entering  the  default  for  not  appearing,  is  irregular. 

Jackson  ex  dem,  Vrooman  v.  SmUh,  106. 

See  Practice,  XIII. 
XIIL  Recovery. 

13.  A  reooTory  of  nominal  damages  in  efecimeni  is  no  bar  to  a  eubsequent  ac- 
tion for  the  meene  profits. 

Van  AUn  v.  Rogers,  381.    See  also  283,  n.  (a) 

14.  The  entry  of  a  remittitur  damna  on  the  record,  in  an  aotion  of  ejectment, 
is  merely  a  matter  of  form,  and  if  no  remittitur  is  entered,  and  the  plain- 
tiff enters  judgment  for  the  damages  and  costs,  it  will  not  bar  the  plaintiff's 
action  for  the  mesne  profits,  to  which  he  is  entitled  from  the  time  of  the  de- 
mise laid  in  the  declaration.    lb, 

XIV.   Vacant  Possession. 

15.  The  rules,  as  to  proceedings  in  efeetmsnt  as  for  a  vacant  possession  in 
England,  do  not  apply  to  the  new  or  unsettled  lands  of  this  state. 

Saltonstall  v.  White,  231. 

XV.   Verdict. 
,  See  Supra^  X.,  Aw  Trial. 

EQUITY. 

A  court  of  equity,  should  always  withhold  its  aid  and  countenance  from  a 
suitor,  whose  conduct  appears  in  any  part,  such  as  a  conscience  rightly  in- 
formed, cannot  approve.    Per  Bensoii,  J. 

Le  Roy  t.  Veeder  and  others,  417. 

ESTOPPEL. 

I.  By  Deed. 
II.  By  Record. 

I.  By  Deed. 

1.  In  ejectment,  the  plaintiflf  derived  hb  title  to  the  premises  in  question,  160 
acres,  from  A.  F.,  1.  by  a  mortgage  to  the  new  loan  officers  of  the  county 
of  Rensselaer,  executed  by  said  A.  F.,  July  35, 1793  ;  2,  by  a  sale,  in  con- 
sequence of  a  default  in  the  payment  of  the  interest  due  on  the  mortgage^ 
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ponaaat  to  the  "  act  for  loaoinif  moneyB  belongini^  to  tlui  atate,"  mado  in 
^September,  1795,  at  which  one  of  the  plaintiff's  leawn  was  parchaaer,  and 
3 ;  by  a  deed  ezecoted  to  the  said  leoaor,  aa  aach  parchaser,  by  the  aaid 
loan  officen,  JaDoary  5,  1796. 

The  defendant  likewise  deriyed  title  from  A.  F. ;  1,  by  a  deed  to  E.  R. 
in  fee,  dated  1  Noyember,  1792';  3,  who  devised  to  R.  by  will,  bearing  date 
October,  23,  1793 ;  3,  who  conyeyed  to  the  defendant  As  to  140  acres 
parcel  of  the  premises,  he  showed  the  following  conveyances ;  1,  by  deed 
of  the  said  lessor  of  plaintiff,  an  undivided  moiety  thereof  to  L.  L.  dated 
October  31, 1795 ;  2,  by  a  deed  in  fee  of  L.  L.  and  the  said  lessor,  of  said 
140  acres,  dated  Nov.  4, 1795,  to  A.  F.,  before  mentioned.  The  plaintiff 
further  showed  a  deed  from  K.,  dated  Febraary  9, 1795,  of  the  premises, 
and  a  bond  of  defendant  to  R.,  conditioned  thai  defendant  sboold  discharge 
aliincDmbrances  onthe  premises. 

Jaekwon  ex  denu  Tk*  New  Loan  OJfiertY,  BuU,  81. 

It  was  held  by  foor  of  the  jadges,  that  the  lessor  of  the  plaintiff  conld  never 
be  permitted  to  claim  in  opposition  to  his  deeds  of  October  31,  and  Novem- 
ber 4.    LevUf  J.  not  considering  that  question.    Ih, 

II.  By  Record. 
See  Insurance,  YIL,  4,  b,  41,  42,  43,  44. 

EVIDENCE. 
I.  Adultery. 
II.  Bandj  proof  of  . 

III.  Breach  of  Promise. 

IV.  Declarations  of  Party. 
V.  Deed. 

VI.  Depositions  de  betie  esse. 
VII.  Record. 
VIII.  Receipt. 
IX.  Resulting  Trust,  how  proved. 
X.   Written  Contract,  Parol  Evidence  to  enlarge  Time 
of  Performance. 

I.  Adultery. 

1.  On  a  feigned  issue  to  try  the  fact  of  adultery,  it  was  held,  that  the  con- 
fessions of  the  wife,  connected  with  other  proob,  were  admissible  in  evi- 
dence.   Doe  V.  Roe,  25. 

2.  Such  confessions,  however,  if  made  by  collusion,  or  with  a  fraudulent  in- 
tent are  entitled  to  no  weight.    lb.    See  also  26,  n.  (a). 

II.  Bond,  Proof  of. 

3.  Where  the  subscribing  witness  to  a  bond  is  dead,  proof  of  his  hand-writing 
is  sufficient  evidence,  prima  facie.    Moit  v.  Doughty^  230. 
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4.  Where  lubscribiog  witnen  is  otherwiee  iocapaoiiated.    231,  n.  (a). 

III.  Breach  of  Promise. 

5.  In  aa  action  for  a  breach  of  promise  of  marriage,  the  defendant  may  give 
in  evidence  the  licentious  conduct  of  the  plaintiff,  in  mitigation  of  damages. 

Johifion  V.  CaulkiM,  116.    See  also  118,  n.  (a). 

6.  In  such  case,  it  is  not  necessary  for  the  plaintiff  (female)  to  prove  a  pre- 
vious offer  to  marry  the  defendant    lb. 

IV.  Declarations  of  Party. 

7.  Letters  written  by  a  party  are  not  admissible  evidence  in  his  favor,  though 
they  are  evidence  against  him.     TinoU  and  Jackson  v.  Stevenmm,  110. 

V.  Deed. 
See  Infra,  Yn.,n. 

YI.  Depositions  de  bene  esse. 

8.  A  deposition  taken  de  bene  esse  in  a  cause,  after  the  writ  was  returned, 
but  before  the  declaration  was  filed,  and  on  the  same  day  that  the  order  of 
the  judge  was  granted  for  that  purpose,  was  allowed  to  be  read,  under  the 
circumstances  of  the  case ;  the  witness  being  unexpectedly  obliged  to  de* 
part  from  the  state  on  a  distant  voyage,  and  all  the  notice  given  of  bis  ex- 
amination to  the  opposite  party,  that  the  urgency  of  the  ease  would  permit 

Mumford  v.  Church,  147. 

9.  Statute  and  practice,  150,  n.  (a). 

VII.  Kecord. 

10.  The  record  of  a  court  in  another  state  will  not  be  received  in  evidence, 
unless  the  attestation  bo  certified  by  the  preddicg  judge  of  the  court. 

Smith  V.  Blagge,  238.    See  also  239,  n.  (b) 

11.  A  paper,  purporting  to  be  the  record  of  a  deed,  not  duly  acknowledged, 
is  a  nullity,  and  not  admissible  in  evidence,  either  as  a  record  or  a  copy  of 
a  deed.    Doe  v.  Roe,  402. 

VIII.  Receipt. 

12.  A  receipt  in  full  for  money  is  not  conclusive  evidence ;  and  parol  evidence 
of  a  mistake  is  admissible.    Eneign  v.  Webster,  145.    See  also  146,  n.  (a) 

IX.  Resulting  Trust,  haw  proved. 

13.  A  resulting  trust  may  be  proved  by  parol, 

Jackson  ex  dem,  Kane  v.  Sternbergh,  153.    See  also  155,  n.  (<0 

X.   Written  Contract,  Parol  Evidence  to  enlarge  Time  of 
Performance. 

14.  Evidence  of  a  parol  agreement  to  enlarge  the  time  of  performance  of  % 
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written  contract,  previomly  made,  is  admiaiblc.    KemHng  t.  Pfie§i  39. 
See  also  23,  n.  (a). 

See  Bills  of  Exchange,  and  Promissort  Notes^  IIL|  7, 
9, 11.    Ejectment,  VI.    Insurance,  VIL,  4,  b. 

EXECUTION. 

1.  In  ejectmnnt,  the  lesMr  of  plaintiff  offered  in  evidence,  1.  A  judgment 
against  defendant,  (P.)  and  A.,  and  aa  aliat  JL  fa,  israed  thereon.  3.  A 
return  of  the  sheriff  that  he  had  caused  to  be  made  of  the  goods  and  chat- 
tels, lands  and  tenements  of  P.  and  A.,  ]^62,  parcel  of  the  debt  and  da- 
mages, &«.,  in  part  satisfaction,  dec,  and  that  the  said  P.  and  A.  had  no 
more  goods  or  chattels,  lands  or  tenements,  whereof  to  be  made  the  residue, 
Ju^  3.  A  deed  from  the  sheriff  to  C.  4.  A  deed  from  0.  to  the  lessors  of 
plaintiff,  executed  on  the  same  day.  It  further  appeared  that  C.  was  the 
agent  or  trustee  of  said  lessors  in  making  the  purchase ;  that  the  lesson 
paid  the  purchase  money,  and  that  defendant,  at  the  time  of  the  sale,  was 
in  possession  of  the  premises. 

Held,  that  the  words  **  as  before,"  &«.,  in  the  aliatJL  fa.,  might  be  reject- 
ed aa  surplusage,  no  previous^. /a.  having  in  fact  issned. 

Jaekaon  ex  dem.  Kane  t.  Sternbergk,  153. 

9.  That  the  sheriff's  return  set  forth  sufficiently  that  there  were  no  goods  <»- 
chattels  belonging  to  the  defendant     Ih, 

3.  An  incorrect  return  by  a  sheriff  of  the  fL  fa,,  will  not  defeat  the  sale,  or 
affect  the  purchaser's  title.    Ih.    See  also  155,  n.  {h). 

See  Sheriff,  II. 
EXECUTORS  AND  ADMINISTRATOBS. 

].  On  a  plea  of  plene  adminUtramt,  iht  onue  fn'ohandi  lies  on  the  defendant 
Piatt  T.  AdminUtratore  of  Smith,  276.    See  eonira,  977,  n.  (6). 

9.  A  former  judgment  by  default  against  executors,  and  9l  fieri  faciaa  retiun- 
ed  nulla  bona  are  conclusive  evidence  of  a  devaetavit.    lb, 

3.  The  executor  must  defend  himself  in  the  first  suit,  or  he  will  be  precluded 
from  alleging  that  he  had  no  assets.    Ih,    See  also  278,  n.  (a). 

See  Costs,  II. 
FACTOR. 

1.  In  ordhiary  cases  a  factor  is  bound  to  comply  with  the  instructions  of  his 
principal  in  the  disposition  of  the  subject  entrusted  to  hi»care.  The  factor 
has  a  lien  on  it  for  all  his  advances,  coounissions,  and  responsibilities ;  and 
he  is  not  compellable  to  part  with  the  subject  or  its  product,  if  not  eon- 
verted  into  caeh,  until  those  demands  are  completely  satisfied. 

Le  Ouen  v.  Oouvemeur,  437,  n.  (a), 

2.  But  where  G.  6l  K.  trading  in  the  cUy  of  New  York,  as  fa«ton  fbr  L.» 
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■old  to  R.  and  otben,  indigo  and  cotton  for  exportation  to  Europe,  amount- 
ing to  9^^*000,  for  which  the  purchasen  gave  their  promiaory  notes, 
payable  in  one  year,  with  interest  after  60  days,  and  by  a  written  contract 
entered  into  between  G.  Sl  K.  and  the  purchasers,  among  other  conditions 
it  was  stipulated  that  the  said  G.  &  K.  *'  might  haye  it  in  their  option  to 
receive  the  whole,  or  a  part  of  the  amonnt  of  the  said  notes  at  Havre  de 
Grace  or  at  any  other  port,  the  ship  carrying  the  property  for  the  purchas- 
ers might  discbarge  at  in  Europe,"  together  with  a  premium  of  5  per  cent 
thereon  for  receiving  it  in  Europe,  and  a  few  days  afterwards  the  goods 
were  shipped,  and  the  vessel  sailed  for  Havre  de  Grace,  and  from  thence  to 
Hamburgh,  and  L.  made  repeated  applicatious  to  G.  &  K.  to  make  elec- 
tion, under  the  stipulation  aforesaid,  to  receive  the  purchase  money  out  of 
the  proceeds  of  the  articles  in  Europe,  and  to  give  an  authority  by  which 
L.  might  receive  the  surplus  thereof,  after  G.  &.  K.  had  retained  a  sufficient 
sum  to  indemnify  them  for  all  their  advances  and  responsibilities  on  account 
of  the  appellant  L. 
It  was  held  that  the  election  reserved  to  G.  &  K.  by  the  contract  with  R. 
must  be  considered  for  the  benefit  of  L.,  G.  6l  K.  having  been  made  fac- 
tors for  the  benefit  of  L.,  and  this  stipulation  being  incident  to  the  trust 
confided  to  them,  and  that  G.  6l  K.  could  not  avoid  a  compliance  with  the 
instruction  of  L.  as  to  the  exercise  of  the  right  of  election,  without  violating 
their  duty.    lb. 

3.  Though  G.  6l  K.  were  not  compellable  to  part  with  the  subject  confided 
to  them  as  factors  to  be  disponed  of  at  New  York,BO  as  to  permit  its  expor- 
tation, without  being  satisfied  for  the  whole  amount  of  their  commissions, 
advances,  and  responsibilities  ;  yet  by  assenting  to  the  exportation  they  vir- 
tually stipulated  to  exercise  the  rights  they  had  acquired  as  factors,  at  the 
port  of  discharge  in  Europe ;  by  that  means  relinquishing  the  locality  of 
their  agency,  and  consenting  to  leave  it  at  large,  thus  establishing  the  same 
relations  between  them  and  their  principal  at  the  port  of  discharge,  as  sub- 
sisted at  New  York  previous  to  the.arrangement  contemplated  by  the  con- 
tract ;  and  their  refusal  to  authorize  L.  to  receive  the  surplus  of  the  pro- 
ceeds of  the  subject,  after  satisfying  the  demands  of  the  defendants  at  the 
port  of  discharge,  was  a  violation  of  their  trust,  which  amounted  to  a  full 
evidence  of  an  intent  to  convert  the  whole  to  their  own  use,  regardless  of 
the  interests  or  instructions  of  their  principal,  and  that  for  such  violation 
they  became  liable  to  L.    lb. 

4.  The  proper  rule  of  damages  in  such  a  case  is  the  amount  of  the  sales  to  R. 
deducting  the  amonnt  of  the  demand  of  G.  dc  K.  against  L.    lb, 

5.  A  factor  who  is  sued  by  his  principal  for  a  breach  of  trnst  or  orders,  where- 
by be  has  substituted  himself  in  the  place  of  a  vendee,  may  set  up  fraud, 
or  any  other  matter  ot  defence  which  the  vendee  could  have  done,  if  the 
suit  had  been  against  him.    lb.  in  error,  436. 

See  Agent. 

FEIGNED  ISSUE. 

See  Issue  from  Chancery. 
Vol.  I.  80 
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FIERI  FACIAS. 

See  ExEciTTiON. 

FOREIGN  COURTS. 
See  Insurance,  YII.,  4,  b. 

FOREIGN  LAWS. 

The  lex  loei  eotUra€tu9  is  not  to  govern  u  to  the  mode  of  enforcing  a  con- 
tract.   Lodg€  T.  Ph€lp9,  139. 

See  Contracts. 
FREEHOLD. 

The  rule,  that  an  estate  of  freehold  caonot  be  made  to  commenee  in  fuiuro, 
H  only  applicable  to  thoee  common  law  aoBurancea  which  operate  by 
tran«nntation  of  poaeenioni  and  doee  not  embrace  each  as  are  efictnated 
by  tranemntation  of  a  nae  onless  with  warranty.    Per  LewU,  J. 

Jaekmm  t.  Dun^bmgkf  91. 

FORFEITURE. 

See  Attainder,  Act  of. 

FRAUD. 

L  Evidence  of,  by  Possession  after  Assignment 
11.  Jurisdiction  of  Courts  of  Law  and  Equity  in  cases  of 

I.  Evidence  of  by  Possession  after  Assignment. 

1*  The  poeeenion  of  an  insoWent  after  a  bona  fide  alignment  of  all  his  pro- 
perty, for  the  benefit  of  all  his  creditors,  is  not  fraudolent,  when  continoed 
at  the  request  of  the  assignees  and  for  their  benefit 

Vredenhergh  ▼.  WhUe  and  Stout,  156.    See  abu,  157,  n.  (a) 

II.  Jurisdiction  of  Courts  of  Law  and  Equity  in  cases  of 

1  Courts  of  law  and  equity  have  concurrent  jurisdiction  on  the  question  of 
fraud.    Le  Ouen  y.  Oouvemeur  ^  Kemhle,  436. 

2.  In  this  case  L.,  the  appellant,  having  sued  G.  6l  K.  his  factors,  the  respon- 
dents, in  the  supreme  court,  for  a  refusal  to  elect  to  take  the  proceeds  of  a 
cargo  of  cotton  and  indigo,  sold  to  R.  for  exportation,  as  they  might  have 
done,  under  a  covenant  between  G.  6l  K.  and  R.,  made  for  the  benefit  of 
L.,  whieh  refusal  substituted  them  in  the  place  of  the  vendee,  and  obtained 
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judgment ;  the  reipondents  beiog  entitled  to  ihow  the  fraud  in  that  action 
in  defence,  or  in  mitigation  of  damages : — It  was  held  that  they  could  not 
obtain  relief  against  such  judgment  in  chancery  on  the  ground  of  such 
fraud.    lb, 

FREIGHT. 
See  Insurance,^!.  5, 17. 

GIFT. 

A  parol  gift  of  land  creates  only  a  tenancy  at  will. 

Jackson  ex  dem.  Van  Alen  t.  Rogen,  33. 

GUARDIAN. 

See  Infant,  III. 

HABEAS  CORPUS. 

I.  To  bring  up  United  States  soldier. 

IL   Where  Cause  removed  by,  from  Inferior  Court. 

I.  To  bring  up  United  States  soldier. 

1.  A  habeas  corpus  to  bring  up  a  person,  stated  to  be  a  soldier  enlisted  in  the 
army  of  the  United  States,  was  refused. 

Cass  of  HusUd,  136.    See  136,  n.  (b). 

II.  Where  cause  removed  by,  from  Inferior  Court. 

2.  Where  a  cause  is  remoyed  by  a  habeas  corpus  from  an  inferior  court,  the 
plaintiff  need  not  proceed  until  the  bail  is  put  in,  and  if  he  does,  and  a 
procedendo  be  awarded  for  want  of  bail,  no  costs  will  be  allowed  the  plain- 
tiS:    Murray  t.  Smith,  105. 

HOMINE  REPLEGIANDO. 

1.  In  an  action  of  debt  on  a  recognizance,  given  in  action  de  homine  reple- 
giandoy  that  the  plaintiff  who  sued  out  the  writ  of  replevin,  "  should  prove 
his  liberty,"  &lc.,  and  personally  appear  in  court  and  prosecute  his  suit  to 
effisctfthe  plaintiff  suffered  a  judgment  of  nonsuit,  and  then  surrendered 
himself  to  the  defendant,  who  accepted  him,  and  the  bail  paid  the  costs 
of  suit ;  and  it  was  held  that,  submitting  to  a  nonsuit  was  not  proeecnting 
the  suit  to  effect ;  but  the  recognizance  was  forfeited,  and  that  the  accept* 
ance  of  the  plaintiff  by  the  defendant,  did  not  discharge  the  defendant's 
right  of  action  on  the  recognizance. 

Covenhoten  v.  Seaman  and  others,  33. 
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ILUCIT  TRADE. 
See  Insurance,  VIL,  1. 

IMPARLANCE. 

Where  there  are  teveral  aetioiu  on  one  policy  of  inroranee,  the  conrt  will 
grant  unparianees  in  all  but  one,  nniil  the  plaintiff  coneenta  to  enter  into  the 
eottfolidation  rule,  which  ii  the  same  ai  the  Eneliah  rule. 

Clamm  and  Stanley  ▼.  Church,  29.    SUtnte,  30,  n.  (a) 

INFANT. 

I.  Contracts  of. 
II.  Disseisin  of. 
III.  Cfuardian  of,  in  socage. 

L  Contracts  of. 

1.  All  deeda  of  an  infant  which  do  not  take  efiect  by  deliyery  of  hit  hand  are 
merely  Toid,  and  all  lueh  ai  do  take  effeet  by  deliyery  of  hie  hand  are  yoid- 
able.     Conroe  ▼.  BirdsaU,  127. 

2.  Though  an  infant  at  the  time  of  making  a  bond,  fVandulently  alleged  that 
he  waa  of  full  age,  yet  the  bond  waa,  neverthelefli,  held  to  be  voidable  at  hie 
election.    lb.    See  also  127,  n.  (a) 

II.  Disseisin  of 

3.  Whether  an  infant  can  be  disieiied,  and  is  then  bound  to  bring  hie  action 
within  ten  years  after  coming  of  age  f     Qu<Bre. 

I  Jack9on  ex  dem.  RenMelaer  y.  Whitlock,  213. 

III.   Guardian  of  in  socage, 

4.  Nature  of  his  custody  of  infant's  lands.  219,  n.  (a) 

5.  Can  do  no  act  to  iujury  of  his  ward.    2I9,  n.  (a) 

6.  Disseisor  may  be  made  by  election.    219,  n.  (b) 

INSOLVENT  DEBTOR 
See  Debtor,  II. 

INSURANCE. 
I.  Abandonment, 

1.  Loee  that  wUl  justify. 

2.  Hovo  the  right  of,  i§  to  be  judged. 

3.  When  it  may  be  made, 

4.  No  obligation  to  make, 

5.  Efeet  of 
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11.  Average. 

III.  Assignment. 

IV.  Concealment. 
V.  Deviation. 

YI.  Equipment. 
VIL  Policy. 

1.  AgainH  risk  of  illicit  trade. 

2.  Con9truction  of, 

(a)  *'  iitt  lawful  goodir 
(6)  "  ii^ain»<  ail  rioke^ 

(c)  )f  rif  <en  toorda  in. 

(d)  "  iiffimean  S'Aip." 

(e)  Neutral  Property. 
(/)  Jttf  incolatu$. 

{g)  "  I7ii<»2  24  houra  afUr  the  good*  landed."* 

3.  Aseignment  of. 

4.  iicftofi  on. 

(a)  Damageo. 

(b)  Evidence. 

VIII.  Premium. 
IX.  Representation. 
X.  Seaworthiness. 

I.  Abandonment. 

1.  Lose  that  will  justify 

1.  Where  the  goodi  saved  do  not  amount  to  half  the  valae  of  the  gooda  ia- 
gared,  the  inrared  may  abandon  a«  for  a  total  ]o«. 

Oardinsr  t.  iS^mtM,  142. 

2.  Origin  of  thia  rule.    Caaea  and  illustrations,  144,  n.  (a) 

3.  Object  of,  317,  n.  (c) 

4.  In  easesof  captare,  151,  n.  (6) 

5.  A  ship  was  insured  from  New  York  to  the  East  Indies,  and  was  compelled 
in  consequence  of  a  storm,  to  put  into  Martinique  for  repairs,  and  the 
cargo  consisting  chiefly  of  claret  and  porter,  was  unladen,  and  thongh  on- 
damaged,  it  was  sold,  because,  from  the  heat  of  the  climate,  and  exposure 
on  the  beach,  it  was  in  great  danger  of  spoiling,  and  the  voyage  was  there- 
upon broken  up.  The  vessel  might  have  been  repaired  for  le«  than  half 
her  value,  so  as  to  have  been  competent  to  prosecute  her  intended  voyage  ; 
and  was  so  repaired  as  to  return  to  New  York.  It  was  held,  that  the  loss 
of  the  voyage,  in  consequence  of  the  necessity  of  selling  the  outward  cargo 
at  Martinique,  did  not  entitle  the  insured  to  recover  for  a  total  loss,  on  the 
policy  on  the  ship.    Goold  v.  Shaw,  293. 

6.  The  rule  that  when  a  voyage  is  defeated,  the  insured  may  abandon  and  re^ 
cover  for  a  total  loss,  is  a  sound  one,  when  applied  to  the  subject  insured  . 
Ver  Radcliff,  J.    lb. 

7.  The  cases  of  Hamilton  y.  Mendez,2  Burr.  1198 ;  Ooss  v.  Withers,  2  Burr. 
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683 ;  Caxelet  t.  Barbe,  1  T.  R.  187  ;  and  Miller  t.  Fielder,  Doagfa.  333 ; 
commented  on  by  Radeliff,  J.  and  Lewie,  J.    /6. 

I 
S.  How  the  right  of,  i»  to  be  judged, 

8.  The  right  of  abandonment  is  to  be  judged  by  aU  the  cireomatanoes  of  each 
particular  caae,  and  there  is  no  general  ruJa  that  the  injury  to  the  ehip  by 
the  perils  insured  against,  must  in  all  cases  exceed  one-half  her  yalne  to 
justify  an  abandonment.    144,  n.  (a) 

3.  When  ii  may  be  made. 

9.  The  insured  may  abandon  on  receiving  information  of  the  captnre  of  the 
veesol.  Mamford  y.  Church,  147.  Sloeum  t.  Burling,  151.  Caeee, 
151,  n.  (b) 

10.  And  though  it  afterwards  appear  that  the  vessel  was  restored  at  the  time 
of  the  abandonment,  but  unknown  to  the  insured,  the  abandonment  will  be 
valid.     lb. 

11.  And  when  once  rightfully  made  it  is  definitive,  thoagh  the  vesKl  was 
afterwards  released  and  arrived  at  her  destined  port  in  safety. 

Mumford  v.  Church,  147.    Sloeum  v.  BurUng,  151. 

12.  But  it  is  now  established  that  the  abandonment  mnst  be  made  before  the 
cause  of  the  loss  is  removed.    147,  n.  (6)    151  n.  (b) 

13.  It  is  sufficient  if  there  be  a  loss  continuing  to  the  time  of  the  abandonment 
is  nude.    Earl  v.  Shaw,  313. 

4*  No  obligation  to  make. 

14.  The  insured  are  not  bound  to  abandon  in  case  of  an  accident,  but  may 
wait  the  final  event,  and  recover  accordingly,  for  a  total  or  a  partial  loss,  as 
the  case  may  be.    lb.    See  also  151,  n.  {b)    317,  n.  {c) 

5.  ^eet  of. 

15.  It  is  well  settled  in  American  jurisprudence,  that  an  abandonment,  once 
rightfully  made,  is  binding  and  conclusive  between  the  parties :  and  the 
rights  flowing  from  it  become  vested  rights,  and  are  not  to  be  divested  by 
subsequent  events.     151,  n.  (&) 

16.  After  an  abandonment,  the  eomrignee  of  the  goods  insured,  becomes  the 
agent  of  the  insurer,  and  his  acts,  if  done  in  good  faith,  are  at  the  risk  and 
for  the  benefit  of  the  insurer.    Gardiner  v.  Smith,  141.    144,  n.  (i) 

17.  Where  a  ship  is  abandoned  to  the  insurer,  who  accepts  the  abandonment, 
and  the  voyage  is  afterwards  performed,  and  freight  earned,  the  insurer  is 
entitled  to  the  freight  earned  subsequent  to  the  abandonment,  or  pro  rolo. 

United  Ine.  Co.  v.  Lenox,  377.    377,  n.  (6) 

II.  Average. 

18.  On  a  policy  of  insurance  containing  the  usual  warranty  "  that  com,  &c., 
shall  be  free  from  average  under  seven  per  cent  unless  general,"  the  insured 
can  only  recover  for  general  average,  or  for  an  actual  as  distinguished  from 
a  technical  total  loss.    Le  Roy  v.  Oouverneur,  226. 

III.  Assignment. 

See  Policy,  3. 
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IV.  Concealment. 

19.  What  constitutes.    8,  n.  (a) 

30.  It  is  a  general  and  a  just  principle  that  every  fact  in  the  knowledge  of 
the  assored  which  enhances  the  ordinary  risk  and  which  would  if  disclosed 
enhance  the  premium,  ought  to  be  communicated  to  the  underwriters.  But 
the  principle  is  limited  to  circumstances  which  the  underwriter  is  not  pre- 
sumed to  know  nor  bound  to  know.    Per  Kent,  J. 

Seton  V.  Low,  1.    Catet,  S,  n.  (a) 

V.  Deviation. 

21.  Discussed.    Silva  t.  Low,  184. 

23.  Quigre,  if  the  negligence  of  the  assured  in  not  having  proper  documents 
on  board,  or  having  contradictory  papers,  in  consequence  of  which  the  ship 
is  taken  out  of  her  course,  amounts  to  a  deviation  ? 

Ooix  V.  Low,  341.    See  infra,  26. 
33.  Where  a  vessel  stayed  in  port  six  months  after  the  date  of  the  policy,  it 
was  held  not  to  be  a  deviation,  it  not  being  fraudulent,  or  varying  the  risk- 
far/  V.  Shaw,  313. 

YI.  Equipment. 

24.  General  rule.     190,  n.  (a) 

25.  Goods  were  insured  on  board  a  vessel,  **  on  a  voyage  from  Wilmington, 
in  North  Carolina,  to  Falmouth,  and  at  and  from  thence  to  a  port  of  dis- 
charge in  Great  Britain."  The  vessel  sailed  from  Wilmington,  with  a  crew 
consisting  of  ten  persons,  and  with  the  avowed  intention  of  touching  at  the 
Hook,  off  the  port  of  Mew  York,  to  procure  seamen ;  she  foundered,  how- 
ever, in  a  gale  of  wind,  and  before  she  arrived  at  the  dividing  point  between 
a  direct  courro  to  Falmouth,  and  the  course  to  New  York.  It  was  held, 
that  a  vessel  must  not  only  be  seaworthy,  but  be  duly  equipped  and  manned 
with  o  competent  crew,  engaged  for  the  wyage  inewred,  and  that  in  this 
case  the  intention  to  stop  at  New  i'ork  for  seamen,  wiw  sufficient  evidence, 
either  that  the  crew  was  not  competent,  or  that  they  were  not  engaged  for 
the  voyage  insured.    Silva  v.  Low,  184. 

26.  Whether  the  voyage  on  which  the  vessel  actually  sailed  in  this  case,  mm 
distinct  or  difierent  from  the  voyage  insured,  quare  ?    lb. 

yil.   Pdiey. 

1,  Againet  ri$k  of  ilUcit  trade. 

27.  A  policy  of  insurance  against  the  risk  from  illicit  trade  in  a  foreign  coun- 
try, is  valid,  though  it  would  be  void  if  intended  to  protect  a  trade  against 
our  own  laws.     Gardiner  v.  Smith,  141.    Caeee,  143,  u.  (a) 

See  infra,  Conetrttction  of  Policy,  (a) 

2.  Conetruetion  of. 
(a)  "  AU  lawful  goodo,^ 

28.  In  an  action  on  a  policy  of  insurance,  fA>m  New  York  to  the  Havana  on 
"  all  kinde  of  lawful  goods  ladeu,"  &e.  it  was  held,  that  articles  contra- 


668  INDEX. 

bead  of  war,  were  lawful  goods,  within  the  meaDiQ|r  of  the  policy ;  that 
foodi  Dot  prohibited  by  the  positive  law  of  the  couotry  to  which  the  Teaeel 
belongs,  are  lawful ;  and  that  the  iosiired  are  not  bonnd  to  disclose  to  the 
insorer,  that  the  goods  inaored  are  contraband  of  war. 

Seion  T.  Louj,  1.     CasM,  1,  n.  (a) 

(b)  «  A^aintt  all  rUht:* 

99.  Where  a  policy  of  insurance  contains  the  written  clause,  "  againtt  all 
ritka"  it  protects  the  insured  against  eyery  loss  happening  during  the  Toy- 
age,  except  such  as  may  arise  from  bis  fraudulent  acta. 

Ooix  y.  Knox,  337. 
« 

(c)  Written  wtrde  in, 

30.  Words  superadded  in  writing  (subject  indeed  always  to  be  governed  in 
point  of  construction  by  the  language  aud  terms  with  which  they  are  ac- 
companied) are  entitled  nevertheless,  if  there  should  be  any  reasonable 
doubt  upon  the  sense  and  meaning  of  the  whole,  to  have  a  greater  effect, 
attributed  to  them  than  to  the  printed  words,  inasmuch  as  the  written  words 
are  the  immediate  language  and  terms  selected  by  the  parties  themselves 
iot  the  expression  of  their  meaning.    340,  n.  (a) 

(J)  "  American  Ship." 

31 .  If  a  vesMl  is  described  in  a  policy  as  an  *'  American  ship,"  it  is  an  implied 
warranty  that  she  is  American.     Ooix  v.  Low,  341.    Caaeo,  341,  n.  (a) 

(tf)  Neutral  property, 

32.  A  warranty  of  neutral  property,  is  to  be  constmed  in  reference  to  the 
belligerent  parties,  and  to  the  law  of  nations. 

Duguet  V.  Rkinelander,  360. 

33.  A  Frenchman  who  emigrates  to  this  country,  flagrante  heUo,  and  be- 
comes naturalized,  though  he  thereby  acquires  the  privileges  of  a  citiaen  of 
the  United  Statesris  still  to  be  considered  a  French  subject,  in  regard  to 
France  and  Great  Britain,  who  are  at  war,  according  to  the  law  of  na- 
tions,   lb, 

84.  Reversed  on  this  point.    360,  n.  (a) 

35.  Goods  were  insured  from  New  York  to  two  ports  in  the  island  of  Cuba ; 
"  warranted  American  property,  proof  to  be  made  in  New  York.*'  The 
goods  belonged  to  two  native  American  merchants  in  New  York,  and  to  a 
native  American,  who  resided  at  the  Havana,  in  quality  of  American  con- 
sul, and  who  were  joint  owners  of  the  ship,  and  partners  in  the  adventure. 
The  vessel  and  cargo,  during  the  voyage,  were  captured  by  the  British,  and 
the  goods  belonging  to  the  American  consul  at  the  Havana,  and  his  part- 
ners, were  condemned  as  Spanish  property.  In  an  action  on  the  policy,  it 
was  held,  that  there  was  a  breach  of  the  warranty ;  that  a  consul  of  a 
neutral  state,  residing  in  a  belligerent  country,  and  carrying  on  trade  as  a 
merchant,  was  to  be  considered  as  domiciled  in  that  country :  and  if  con- 
nected with  neutral  merchants  as  a  partner  in  trade,  his  property  would  be 
subject  to  capture  and  condemnation,  by  a  belligerent,  as  enemy's  property. 

Arnold  v.  United  Ine,  Co,,  363.. 
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(/)  Jii#  ineolatu9,  366,  d.  (a) 

36.  WheneTor  a  person  u  hma  fide  domiciled  in  a  particular  country,  the 
character  of  the  country  irresistibly  attaches  to  him. 

Caseg,  368,  n.  (a)     lb.  366,  n.  (a) 

(g)  "  Unta  24  hours  after  the  goods  landed," 

37.  A  policy  on  goods  until  twenty-four  hours  after  they  are  landed,  continues 
until  twenty-four  hours  after  all  the  groods  are  landed. 

Gardiner  t.  Smith,  141. 

3.  Aengnment  of. 

38.  If  a  policy  be  as8i|rned  by  the  insured  to  a  third  perwn,  before  the  tosmI 
sails  on  her  voya^^,  it  is  not  necessary  that  the  insurer  should  have  notice 
of  the  assif^nment.    Earl  v.  Shaw,  313. 

4.  Action  on. 
(a)  Damages. 

39.  A  general  rule  in  policy  on  goods,  131,  n.  (a) 

40.  In  an  action  on  an  open  policy  of  insurance  on  goods  at  and  from  Balti- 
more to  the  Havana,  the  insured  recovered  for  a  total  loss  ;  and  it  was  held 
that  the  plaintifi  were  entitled  to  recover  the  invoice  price  of  the  goods  > 
without  any  deduction  for  the  drawback  allowed  on  exportatioo. 

Gaibi  V.Broome,  ISO. 

(6)  Evidence. 

41.  In  an  action  on  a  policy  of  iosurance  on  goods  tDorranted  American  pro- 
perty It  was  held,  that  the  sentence  of  the  admiralty  court  of  a  belligerent, 
condemning  the  goods  as  good  and  lawful  prize  to  the  captors,  was  conclu- 
sive evidence  as  to  the  character  of  the  property,  and  of  a  breach  of  the 
warranty  by  the  assured.    Ludlow  v.  Dale,  16. 

4S.  But  this  judgment  is  reversed.    Ooix  v.  Knox,  337.    16  n.  (a)  341,  n.  (c) 

43.  A  sentence  of  a  foreign  court  of  admiralty  condemning  a  vessel  as  good 
and  lawful  prize,  without  assigning  any  reason,  is  to  be  considered  as  pro- 
ceeding on  the  ground  of  its  being  enemy's  property.    Goix  v.  Knox,  337. 

44.  But  this  judgment  is  reversed  in  error.    341,  n.  (b) 

45.  An  agent  of  the  insured  who  applied  to  the  broker  to  have  the  policy 
effected,  like  all  agents,  is  a  competent  witness,  ex  necessitate. 

Mackay  v.  Rhinelander,  408.    See  also  410,  n.  (a) 

46.  The  date  of  a  policy  is  not  conclusive  evidence  of  the  time  of  its  actual 
subscription.    Earl  v.  Shaw,  313. 

VIII.  Premium. 

47.  Where  a  policy  becomes  void,  by  a  failure  of  the  warranty,  the  insured  is 
entitled  to  a  return  of  the  premium,  if  there  be  no  actual  fraud. 

Delavigne  v.  United  Insurance  Company,  310. 

48.  The  warranty  being  in  the  nature  of  a  condition  precedent  requirss  a  strict 
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perfonnanee  to  entitle  the  party  to  bit  right  of  action,  and  a  breach  of  it 
ayoida  the  contract  ab  initio.     Caset  313,  n.  (a) 

49.  If,  however,  the  insured  or  his  agent  commit  a  fraud  upon  the  under- 
writer in  relation  to  the  insurance,  the  latter  shall  retam  the  premium. 

IX.  Representation. 

50.  If  a  vessel  be  represented  as  out  **  about  nine  weeks,**  when  in  fact  she 
has  been  out  ten  weeks  and  four  days,  it  is  not  a  material  misrepresentation, 
provided  the  latter  period  be  within  the  usual  time  of  the  voyage ;  and 
whether  it  be  so,  or  not,  is  a  question  of  fact  for  the  jury  to  decide. 

Maekay  v.  Rhinelander,  408. 

X.  Seaworthiness. 

51.  The  doctrine  of  seaworthiness  imposes  on  the  insured,  a  knowledge  of  the 
condition  of  the  ship,  so  far  as  to  exempt  the  insurer  from  responsibility 
f>om  any  loss  arising  from  its  deficiency  or  defective  quality.  Fter  Laming, 
Gh.  J.     Ooold  V.  Shaw,  293. 

INTEREST, 

Where  the  cause  of  action  is  such  as  to  carry  interest,  and  judgment  is  de- 
layed after  verdict,  by  a  case  made,  the  plaintiff  is  entitled  to  interest  on 
the  amount  of  the  verdict,  to  the  time  of  taxing  costs,  after  judgment ;  and 
the  interest  is  to  be  taxed  with  the  costs,  de  ineremento. 

Vredenbergh  v.  HaUett  ^  Bowne,  37.    See  also  37,  n.  (a) 

ISSUE  FROM  CHANCERY. 

I.  Discretionary  with  the  Chancellor. 
11.  New  "trial  on. 

I.  Discretionary  with  the  Chancellor. 

1.  The  chancellor,  though  he  has  power  to  award  an  isBoe  at  law,  to  ascer- 
tain the  truth  of  facts  which  appear  doubtful  to  his  mind,  may,  nevertheless 
decide  on  the  facts  himself,  according  to  his  discretion. 

Le  Ouen  v.  Oouvemeur  ^  KembU,  436, 

II.  New  Trial  on. 

3.  On  an  affidavit  of  newly  discovered  evidence,  a  new  trial  was  granted  on 

an  issue  from  the  court  of  chancery.    Dot  v.  Rot,  403 
3.  General  rules  as  to.    405,  n.  (a) 

JUDGMENT. 

I.  Conclusiveness  of, 

11.  L'.ea  of. 
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I.  Conclusiveness  of. 

1.  The  jodgment  «r  decree  of  a  court  poosening  competent  jarisdictioii  is  not 
only  final  aa  to  the  subject  matter  thereby  determined,  bat  also  as  to  every 
other  matter  which  the  parties  might  litigate  in  the  caasoi  and  which  they 
might  have  had  decided.    Le  Ouen  v.  Qouvemeur  ^  Kemble,  436. 

fL  The  only  cases  which  form  exceptions  to  this  general  role,  are,  the  ease  of 
mutaal  dealings  between  the  parties,  where  the  defendant  omits  to  set  off 
his  connter-demand,  and  may  still  recover  it  in  a  cross  action ;  and  the 
case  of  an  ejeetmtnt  in  which  the  defendant  neglecting  to  bring  forward 
his  title  is  not  precluded  by  the  recovery  against  him,  from  availin|^  himself 
of  it  in  a  new  aiut    Per  Kent,  J.     Ih. 

3.  And  this  rule  is  equally  applicable  to  the  court  of  chancery  as  to  any  other 
court    Jb. 

4.  Thus,  where  a  party  to  a  suit  at  law  has  Imowledge  of  a  fraud  or  other 
matter  of  defence,  in  time  to  avail  himself  of  it  at  the  trial  at  law,  and  he 
neglects  to  do  so,  he  cannot  afterwards,  obtain  relief  in  a  court  of  equity 
against  the  judgment  at  law,  on  the  ground  of  such  fraud  or  matter  of  de- 
fence that  tie  might  have  set  up  at  the  trial,  but  is  forever  conduded  by  the 
judgment.    lb, 

5.  This  rule,  however,  does  not  apply  to  cases  where  there  are  no  laehet  or 
neglect.    Per  Radeliff,  J.     lb, 

6.  As  to  the  -conclusiveness  of  judgments  generally.    See  492,  n.  (a) 

II.  lAen  of. 

7.  A  judgment  is  no  {ten  on  an  estate  for  years. 

Vredenbergh  v.  Morris,  223.    But  see  (he  Statute,  225,  n.  (a) 

JUDGE'S  ORDER. 

See  Practice,  XX. 

JUSTICE'S  COURT. 

I.  Abatement. 
II.  Adjournment. 
III.  Certiorarij  return  to. 
lY.  Dedaration. 

1.  Amount  of  damagM  that  may  he  laid  in, 
52.  Variance  between,  and  eummone, 

V.  Joint  Debtors. 
VI.  Jurisdiction. 

1.  Conetruetion  in  reepeet  to,  on  review. 

2.  Am  to  amount. 

3.  In  actione  by  or  againet  exeeutore  or  adminietratore. 

4.  In  actione  of  malidoue  proeeeutunu 

VIL  Summfons. 
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I.  Abatemeni. 

1.  A  plea  io  abatement,  before  a  juitice,  after  a  plea  in  chief,  ia  a  nnllitj. 

Palmer  t.  Oreent  lOU 

II.  Adjournment. 

9.  A  joetice  hai  no  power  to  adjoam  a  oaase  for  a  longer  time  than  rix  days, 
witbont  the  eonaent  of  parties.    Palmer  t.  Chreen,  101. 

m.  Certiorari^  return  to. 

3.  If  it  appears,  on  the  retam  to  a  certiorari^  to  a  jastice  of  the  peace,  that 
the  ooart  was  held  at  a  diflferent  place  from  that  mentioned  In  the  sum- 
mons, and  a  judgment  was  given  by  default,  it  is  error. 

Caet  y.  Van  Nese,  243.    And  see  243,  n.  (a) 

IV.  Declaration. 

1.  Amount  of  damaget  that  may  i<  laid  in. 

4.  In  an  action  before  a  justice,  the  plaintiff's  declaration  may  contain  seve- 
ral connts,  for  several  causes  of  action,  for  25  dollars  each,  if  they  do  not  in 
the  whole  amount  to  more  than  the  sum  of  200  dollari,  and  the  plaintiff 
concludes  with  stating  his  damages  at  25  dollars  only. 

Tuttley,MaetQn,fi5. 

5.  Justices  of  the  peace  may  inquire  into  demands  to  the  amount  of  200  dol- 
lars, if  the  plaintiff  claims  no  more  than  a  balance  of  25  doUazs ;  and  the 
declaration  may  state  a  demand  to  the  amount  of  200  doUan,  provided  it 
concludes  with  demanding  damages  to  25  dollars  only. 

CakiU  V.  Dolpk^  333. 

2.  Variance  between  and  wmmone. 

6.  The  plaintiff  declared  before  the  justice  against  the  defendant,  by  a  differ- 
ent name  than  the  one  mentioned  in  the  summons,  but  the  identity  of  the 
perMU  was  ascertained.  The  defendant  did  not  appear,  and  a  judgment 
was  given  for  the  plaintiff  by  default  It  was  held,  that  it  was  too 
late,  afterwards,  to  object  to  the  variance,  but  that  the  defendant  should 
have  appeared  and  made  the  objection  at  the  time. 

Ford  V.  Gardner,  243. 

7.  Amendment  of  summons  must  be  moved  for,  if  plaintiff's  name  is  errone- 
ously stated.    243,  n.  (a) 

V.  Joint  Debtors. 

8.  Where  a  warrant  was  issued  by  a  justice  against  two  joint  debtors,  and 
one  only  was  taken,  and  the  other  did  not  appear,  it  was  held,  that  the  jus- 
tice could  not  proceed  to  give  judgment  until  both  defendants  were  brought 
into  court.    Jonea  ^  Crawford  v.  Reed^  20. 

9.  But  see  contra  the  Revised  Sututes  and  act  of  1801.    21,  n.  (a) 

VI.  Jurisdiction. 

1.  Coneirueiion  in  respect  to  on  review. 
10   Courts  of  inferior  jurisdiction  not  proceeding  according  to  the  conrw  of 
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the  oommon  law,  aie  confined  etricUy  to  the  anthority  given  thenii  they 
can  take  nothing  by  implication  but  mnat  ahow  the  power  ezpioMly  given 
them  in  evexy  instance.  Jonf  j*  Crawford  v.  lUtd^  20. 
11.  The  aound  rale  of  conatraction  in  respect  to  the  courts  of  justices  of  the 
peace,  is  to  be  liberal  in  reviewing  their  proceedings  as  far  as  respects  regu- 
larity and  form,  and  strict  in  ho|ding  them  to  the  exact  limits  of  jurisdiction, 
prescribed  to  them  by  the  statute.    Ih, 

^  A»  to  amount. 
See  Supra^  IV.,  1. 

3.  In  aetiont  by  or  agamtt  exeeutoro  or  adminiUratoro, 
13.  Justices  of  the  peace  have  no  juriadietion,  in  actions  by  or  against  ezeca- 
tors  or  administrators. 

WeiU  T.  NewlHrk,  998.    Bat  see  SUOute,  999,  n.  (a) 

4.  In  aetiono  ofmalieiouo  prooeeution, 

13.  A  justice  of  the  peace  has  no  jurisdiction  in  actions  for  a  tnalieiouo  froot' 
eution.    Main  v.  Proooer,  130.    See  Statute,  131,  n.  (a) 

VII.  Summons. 

See  Supra,  IV.,  9. 

LANDLORD  AND  TENANT. 

A  tenant  at  sufierance  cannot  maintain  an  action  of  trespass  against  his  land- 
lord.   Wilde  V.  Caniillon,  123.    And  see  123,  n.  (a) 

LAW  OF  NATIONS. 

A  neutral  nation  is  under  no  moral  obligation  to  abandon  or  abridge  its  trade 
in  consequence  of  war  between  two  others— yet  a  belligerent  may  seize 
and  confiscate  contraband  goods  upon  the  principle  of  self  defence.  Per 
Kent,  J.    SeUm  v.  Low,  1. 

LEASE. 
See  Ejectment,  XI.    Disseisin,  1,  2. 

LIEN. 
See  Judgment,  II. 

LIMITATIONS,  STATUTE  OP. 

Under  the  act  of  the  91st  of  March,  1783,  suspending  the  statute  of  limitatioiis 
during  the  war,  and  the  act  of  the  96th  of  February,  1788,  saving  the  plain- 
tiff's  right  of  action,  where  the  defendant  was  out  of  the  state,  in  an  action 
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on  a  prominory  note,  dated  the  17th  of  December,  1777,  payable  on  de- 
'  mand,  it  was  held,  that  the  maker  being  within  the  British  lines  doriogr  the 

war,  and  departing;  with  the  British  at  the  close  of  the  war,  was  to  be 
'  deemed  as  oot  of  the  state  during;  that  time ;  and  the  cause  of  action  being 
'  considered  as  accroingr  on  the  21st  of  March,  1783,  the  plaintiff  hayhi|r 
«  brought  his  action  within  six  years  after  the  retam  of  the  maker  to  the 

state,  the  latter  could  not  avail  himielf  of  the  statute  of  limitations. 

Sleght  ▼.  Kane,  76. 

LOAN  OFPrCERS. 

1.  In  ejectment,  the  plaintiff  derived  his  title  to  the  premises  in  question,  IGO 
.  acres,  from  A.  F.,  1,  by  a  mortgage  to  the  new  loan  officers  of  the  county 
of  Rensselaer,  executed  by  said  A.  F.,  July  25,  1792  ;  2,  by  a  sale  in  con- 
sequence of  a  default  in  the  payment  of  the  interest  due  on  the  mortgage, 
pursuant  to  the  «  act  for  loanmg  moneys  belonging  to  this  state,"  made  in 
September,  1795,  at  which  one  of  the  plaintiff's  lessors  was  purchaser,  and 
3 ;  by  a  deed  executed  to  the  said  lessor,  as  such  purchaser,  by  the  said  loan 
officers,  January  5,  1796.    Jackson  ex  dem.  ^c.  v.  BuU,  81. 

3.  The  loan  officers,  under  the  act  for  loaning  moneys  belonging  to  the  state, 
are  trustees  for  the  people,  and  although  their  authority  to  sell  be  coupled 
with  an  interest,  yet  as  it  is  not  a  beneficial  one,  a  purchaser  does  not  take 
nnder  them,  but  under  the  power  created  by  the  statute,  and  the  mortgage 
deed.    Per  LewU,  J.    lb. 

3.  And  he  will  at  least  take  from  the  time  of  executing  the  power.  Per 
Levie,  J.    Ih, 

4.  Semhle,  By  the  sale  of  the  loan  officers  to  the  lessor  of  plaintiff,  no  legal 
estate,  except  a  mere  tenancy  at  will.  Tested  in  said  lessor  until  the  loan 
officen  executed  the  deed.    Per  Kent,  J.    Lewie,  J.  contra.    lb. 

MANDAMUS. 

L  Affidavit^  on  which  moved. 
II.   When  to  be  moved. 

I.  Affidavit^  on  which  moved. 

1.  Should  contain  a  precise  substance  of  facts,  134,  n.  (a) 

3.  A  rule  to  show  cause  why  a  mandamue  should  not  issue  to  a  court  of  com- 
mon pleas  to  restore  an  attorney  to  his  office,  was  refused,  because  the  affi- 
davit did  not  state,  that  the  court  had  improperly  removed  him. 

Ex  parte  Qephard,  134. 

II.   When  to  be  moved. 

2.  Where  a  party  submits  to  a  new  trial  on  the  merits,  in  a  court  of  common 
pleas,  and  is  nonsuited  at  the  scond  trial,  it  is  too  late  to  apply  to  this  court 
for  a  mandamueio  compel  the  court  below  to  give  judgment  on  the  verdict 
found  on  the  first  trial.    Weavel  v.  Lasher,  241. 

See  Courts,  I. 
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MESNE  PROFITS. 
See  Ejectment,  IX. 

NATURALIZATION. 

1.  A.  conveyed  land  to  6.  in  trust  for  C  who  was  an  alien,    C.  afterwards,  and 
before  any  office  foond,  became  daly  naturalized,  and  B.  released  the  estate 
held  in  trust  by  him.    It  was  held  that  the  conveyance  to  C.  was  valid. 
Jackson  ex  dem.  Culterhoiue  v.  Beach,  399. 

S.  No  title  in  case  of  alienimif  vests  in  the  people  of  the  state,  until  after  office 
found.    lb, 

3.  Naturalization  has  a  retroactive  effect,  and  confirms  the  former  title.    lb. 

NEUTRAL. 

See  Law  op  Nations. 

NEW  TRIAL. 

I.  Costs  on. 
IL   When  granted. 

1.  On  newly  dUeovered  evidence, 

2.  Verdict  ttgaintt  law, 

IL   When  refused* 

1.  When  plaintiff  ought  not  to  recover. 

3.  When  plaintiff  could  only  recover  nominal  damages, 

I.  Costs  on. 

1.  Where  a  verdict  is  against  the  charge  of  the  judge,  and  a  new  trial  is  grant- 
ed, the  costs  are  to  abide  the  event  of  the  suit 

Van  Reneoelaer  v.  Dole,  279. 

2.  General  rule  as  to  costs,  on  granting.    280,  n.  (a; 

IL  When  granted. 

I.  On  newly  discovered  evidence. 

3.  On  an  affidavit  of  newly  discovered  evidence,  a  new  trial  was  granted  on 
an  issue  out  of  chancery.    Doe  v.  Roe,  402. 

2.   Verdict  against  law, 

4.  Where  the  jury  on  a  second  trial  find  a  verdict  against  the  decision  of  the 
court,  on  a  point  of  law,  on  which  the  new  trial  was  granted,  the  court  will 

.    grant  a  third  trial.    Silva  v.  Low,  336.    See  also  337,  n.  (a) 

III.   When,  refused. 

1.  When  plaintiff  ought  not  to  recover. 

5.  Where  the  judge  charged  the  jury  that  in  his  opinion,  the  weight  of  evi* 
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deiica  WM  in  favor  of  the  defendant,  and  the  jory  found  a  Tenfiet  aeooid- 
ingly,  a  new  trial  for  the  miedireetion  of  the  jadge  wae  rafnaed,  the  eomt 
being  satisfied  that  the  plaintiff  ought  not  to  reoover. 

Ooodrieh  t.  WaUUr,  350. 

3.  When  plaintiff  ctndd  only  reeever  nomimal  damage*. 

6.  In  an  action  of  debt  for  a  penalty  in  a  special  agreement,  thoogh  the  oooit 
were  of  opinion  that  the  plaintiff  was  entitled  to  a  verdict,  yet  as  no  dama- 
ges were  shown,  nor  any  rule  by  which  the  jury  conld  ascertain  the  dama- 
ges, they  refused  to  set  aside  a  nonsuit,  and  grant  a  new  trial,  merely  to 
give  the  plaintiff  an  oppoitnnity  to  recover  nominal  damages. 

Brantingham  t.  Fay,  255. 

7.  See  generally  upon  this  subject    269,  n.  (a) 

See  Ejectment,  X. 

NOTICE  OP  ASSIGNMENT. 
See  Insurance,  YII..  3. 

NOTICE  TO  QUIT. 

A  mere  servant  or  bailiff  in  possession  of  lands,  is  not  entitled^to  a  notice  to 
quit.    Jaekmn  ex  denu  Fitxroy  and  othere  v.  Sample,  33 1. 

See  EIjectment,  XI. 

NUISANCE. 
See  Courts,  III. 

PARTNERS. 

I.  Action  against 
11.  Limited  Partnership. 

I.  Action  against, 

1.  If  one  of  two  partners  in  trade  purchase  goods  for  both,  and  one  of  then 
dies,  an  action  of  aeeumpeit  may  be  brought  against  the  survivor,  without 
taking  notice  of  the  partnership,  or  the  death  of  the  one  and  the  survivor- 
ship of  the  other.    Chelet  v.  If/nsfry,  405.    See  also  406,  n.  (a) 

IL  Limited  Partnership. 

%  Where  there  is  a  special  and  limited  partnership,  and  penmns  deal  with  it* 
knowing  it  to  be  such,  they  are  bound  by  the  terms  of  such  eopartnerriiipf 
and  cannot  hold  the  parties  beyond  them.    Emign  v.  Wande,  171. 
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PLEAS  AND  PLEADINGS, 

I.  Declaration. 
XL  Pha. 

I.  Declaration. 

1.  Where  the  declaration  on  a  promiMory  note  alleged  a  demand  ef  paymenl. 
in  general  terms  as  **  although  often  requested,"  dbc.,  it  was  held  good,  es- 
pecially after  a  Terdict    LefingwtU  HoLn.  'WkiU,  99. 

2.  Where  there  is  a  precedent  debt,  or  doty,  it  is  not  neeewary  for  the  plain- 
tiff to  state  a  special  request  or  demand  in  the  declaration. 

ErnMi  y.  BmriU,  319. 

n.  Plea. 

3.  In  an  action  of  debt  on  a  judgment  obtained  in  the  state  of  Geoigia,  th» 
defendant  pleaded  iiifi  tiel  recordt  and  nil  debet;  and  the  court oidered one 
of  the  pleas  to  be  struck  out    Le  Conte  y.  Pendleton,  104 

4.  But  both  these  pleas  are  now  to  be  tried  by  a  jury.    105,  n.  (a) 

5.  Where  the  defendant  pleaded  two  pleas  of  payment  to  an  action  en  a  bond» 
one  before  the  day  and  the  other  at  tho  day,  the  court,  on  motion,  ordered 
the  first  plea  to  be  struck  oat.     Thayer  y.  Rogers,  153. 

6.  A  plea  of  priyilege,  by  an  attorney,  in  abatement,  concluding  his  plea  to 
the  jurisdiction  of  the  court,  ought  not  to  be  treated  as  a  nullity,  but  must 
be  demurred  to.    Brooke  y.  Pattereon,  338. 

7.  Such  a  plea  does  not  require  an  affidayit,  and  it  may  be  put  in  after  special 
bail  has  been  entered.    lb. 

See  Assignee. 
PLEAS  IN  CHANCERY. 

1.  Whether  a  plea,  that  a  contract  relatiye  to  land  to  be  patented  is  illegal* 
because  it  contrayened  the  royal  instructions,  (prior  to  the  American  reyo- 
lotion,)  is  a  yalid  plea  7     Quaere,    Le  Roy  y.  Veeder  and  otkere,  417. 

See  Bill.    Demurrer  in  Chancery,  I.»  II.,  III.   Review. 

PRACTICE. 
I.  Abatement. 

1.  Privilege. 
3.  Verification, 

II.  Act  for  the  relief  of  Debtors  with  respect  to  Im- 
prisonment of  their  Persons^  Practice  under. 
III.  Amendment. 

1.  After  Demurrer. 
3.  Upon  what  Terme. 

Vol.  I.  82 
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IV.  Attachment. 
V.  Attorney. 
VI.  Auter  Action  Pendant. 

VII.  BaU. 

1.  ^ect  oft  and  Pleading  in  chief. 

2.  Justification. 

3.  Surrender  of  Principal 

(a)  What  exeuoeo. 

(h)  Deputation  to  make. 

4.  Relief  of  BaU  on  terms. 

VIII.  Case. 

1.  When  Verdict  taken  subject  to  opinion,  4f€. 

5.  When  point  is  reserved. 

3.  Amendments  to. 

4.  Effect  of. 

IX.  Commission,  Costs  on  motion  for. 
X.  Cofisolidationy  JudgmeiU  under  Rule  of. 
XI.  Costs. 

1.  Of  former  action. 

3.  For  not  proceeding  to  Trial 

3.  Payment. 

XII.  Demurrer,  Frivolous  withdratofd  of. 

XIII.  Ejectment. 

1.  Striking  out  name  of  Dead  Lessor. 

2.  Service  of  Second  Narr.  in. 

XIV.  Error. 
XV.  Imparlance. 

XVI.  Inquest. 

XVII.  Irregularity  f  Motion  to  set  aside  Proceedings  for. 
XVIII.  Judgment,  {as  in  case  of  Nonsuit.) 

1.  Plaintiff  may  stipulate  after  the  first  default. 

2.  TVAen  Plaintiff  need  not  stipulate. 

3.  W Aa(  excuses  Performance  of  Stipulation. 

XIX.  Motion. 

1.  Copi««  of  Affidavits  to  found,  to  he  served. 

2.  IFAaf  excuses  opposing  on  first  day  of  term. 

XX.  Order. 
XXI.  Oyer. 
XXII.  Plea. 

1.  Election  of. 

2.  Effect  of. 

XXIII.  Pain/  reserved  at  the  Tfial 

XXIV.  Reference. 
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1.  Potiponement  of. 

3.  Motion  to  ooi  aside  Report. 

XXV.  Replevin. 
XXVI.  Retainer. 

XXVII.  Second  Action/or  same  catise. 
XXVIII,  Service  of  Papers. 
XXIX.  iSifay  of  Proceedings. 
XXX.   Venue,  Motion  to  change. 
XXXL   Verdict. 
XXXII.   Writ  of  Right. 

I.  Abatement. 

1.  Privilege, 

1.  A  plea  of  privilege  by  an  attorney  in  abatement,  and  eondadingr  to  the 
jariediction  of  the  conrt,  is  not  to  be  treated  as  a  nullity ;  nor  does  it  re- 
quire an  affidavit ;  and  it  may  be  pat  in  after  special  bail  has  been  entered* 

Brooke  v.  Pattereon,  328. 

2.  Verification.    398,  n.  (b) 

2.  In  a  plea  of  abatement  the  defendant  must  verify  his  whole  plea. 

Mareton  t.  Lawrence,  397. 

II.  Act  for  the  relief  of  Debtors  with  respect  to  Imprison- 
ment of  their  Persons,  Practice  under. 

3.  On  proceedings  under  the  act  for  the  relief  of  debtors  with  respect  to  the 
imprisonment  of  their  persons,  where  the  plaintiff  creditor  reftides  out  of  the 
state,  service  of  a  notice  of  the  petition  on  his  attorney,  is  sufficient. 

Batee  t.  Williatne,  30. 

4.  In  proceedings  under  the  act  for  the  relief  of  debtors  with  respect  to  the 
imprisonment  of  their  persons,  creditors  residing  out  of  the  state,  as  it  re- 
spects notice,  are  to  be  considered  as  hot  found. 

In  the  matter  of  WHUmne,  416. 

III.  Amendment. 

1.  After  Demurrer, 

5.  Before  a  default  for  not  joining  in  demurrer,  a  party  may  amend  the  plead- 
ing demurred  to ;  but  he  cannot  add  a  new  plea.   Doyle  v.  Moulton,  246. 

2.  Upon  what  terms. 
16.  The  plaintiff  cannot  amend  his  declaration  after  plea  pleaded,  without  pay- 
ing costs,  and  giving  an  imparlance. 

Holmee  v.  Laneing,  248.    Caeee,  248,  n.  (6) 
See  Caee,  infra,  VIII.,  3.    Oyer,  infra,  XXI. 
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lY.  AitaehmerU. 

7.  Whero  a  iheriffif  brought  ap  on  an  attachmeiit,  the  plaintiff  moit  file  hia 
•BtorrogatoriM  in  four  daye ;  and  the  sheriff  mnit  enter  into  a  reeopuxance 
to  appear  from  day  to  day.    Herring  t.  TyUtt  31.    Caaet,  33,  n.  (a) 

8.  The  clerk  is  to  take  the  answers  to  interrogatorieo,  and  report  the  same  to 
the  court    Ih. 

9.  Where  the  defendant  hating  pat  in  bail,  which  was  eieepted  to,  tenderad 
the  money  due  to  the  platatiff  who  did  not  adi  for  a  trial,  the  court  refased 
to  fix  the  sheriff  by  an  attachment    Po9t  ▼.  Van  Dine,  413. 

V.  Attorney. 

9.  Where  the  attorney  of  the  defendant  gave  notice  of  apeeial  bail  before  judg- 
ment, but  the  bail  was  not  actually  filed,  it  was  ordered  to  be  filed  name 
pro  tune,  and  that  the  attorney  of  the  defendant  pay  costs. 

Britt  ▼.  Van  Norden,  390. 

VL  AtUer  Action  Pendant. 

10.  Where  the  defendant  pleads  another  action  pending,  the  plaintiff  may  enter 
a  nil  capiat  per  hreve,  in  the  first  sait,  before  a  replication  to  the  plea  in 
abatement,  and  that  without  leave  of  the  court,  or  payment  of  oosta 

MarsUm  ▼.  Lawrence,  397. 

TU.  BttU. 

I.  Byfect  of,  and  Pleading  in  chief, 

11.  Where  the  defendant  was  sued  on  a  note  before  it  was  due,  and  put  in 
bail,  and  pleaded  in  chief,  it  was  held,  that  it  was  too  late,  afterwards,  to 
make  the  objection.     Crygier  t.  Lvng,  393. 

2.  Jnetifieaiimu 

12.  Special  bail  need  not  justify,  unless  required. 

Stanehury  ▼.  Dwrdi,  396. 

3.  Surrender  of  PrineipaL 
{a)  Wkatexeueee. 

13.  The  sickness  of  bail,  was  admitted  as  a  sufficient  excuse  for  not  onrrender- 
ing  the  principal  within  the  eight  days. 

Boardman  and  Hunt  v.  Fowler,  413.    CoMee,  414,  n.  (i) 

14.  Enlargement  of  time  to  surrender.    Ih, 

(6)  Deputation  to  make, 

15.  Special  bail  may  depute  another  person  to  make  the  surrender  of  the 
principal,  ex  neceeeitate.    Boardman  j*  Hunt  ▼.  Fowler,  413. 

4.  Relief  of  Bail  on  term* 

16.  Where  bail  are  reliered,  on  payment  of  coats,  this  is  a  condition  which  they 
must  offer  to  perform,  without  waiting  for  a  demand  from  the  plaintiilC  or  n 
tender  of  a  bill  of  costs.     Catkcart  y.  Cannon,  220. 

See  Attorney,  supra,  V. 


INDEX.  671 

VIII.  Case, 

1.  Whtn  Verdict  taken  eubfect  to  opinion,  4^. 

17.  When  a  Terdict  is  taken,  subject  to  the  opinion  of  the  court,  on  points  re- 
served, the  plaintiff  must  make  up  the  case  and  have  it  settled,  and  cannot 
have  jadgment  because  no  case  is  made.    Eagle  v.  Alner,  332. 

18.  Practice  of  taking^  this  verdict  abrogated.    333,  n.  (a) 

S.  Where  poimt  io  reoerved, 

19.  A  point  reserved  by  the  judge  at  niei  priue  is  like  a  special  verdict,  and 
the  plaintiff  must  prepare  the  ease  and  open  the  argument 

Percival  v.  Jonee,  393. 

3.  Amendmente  to. 

20.  The  right  of  proposing  amendments  to  a  case  made,  does  not  anthorise 
the  party  to  snbstitnto  a  new  case.    Eagle  v.  Alner,  332. 

21.  Qualification  of  this  mle.    332,  n.  {h) 

4.  Effect  of. 

22.  The  court  will  not  set  aside  a  judgment  entered  on  a  verdict,  where  a  case 
is  made,  nor  hear  the  motion  for  a  new  trial,  unless  an  order  to  stay  pro- 
ceedings has  been  obtained.     Van  Reneeelaer  v.  Dole,  239. 

523.  After  a  verdict,  unless  a  certificate  or  order  of  a  judge  to  stay  proceedings 
be  obtained,  the  party  in  whoee  favor  the  verdict  is  given,  though  a  eaee  be 
made,  may  proceed  to  enter  up  judgment.    Caee  v.  Shepkard,  245. 

IX.  Commission^  Costs  on  motion  for. 

24.  If  the  defendant  neglects  to  give  notice  of  a  motion  for  a  commission  to 
examine  witnesses,  nntil  after  the  cause  is  noticed  for  trial,  he  must  pay 
the  costs  of  the  notice.    Bwrr  v.  Skinner,  391.    See  also  391,  n.  {e) 

See  Infra,  XVI.  In^eet. 

X.  Consolidation^  Judgment  under  Rule  of. 

25.  Under  a  oonselidation  mle,  after  judgment  in  one  cause,  the  defendants 
in  the  other  causes  have  eight  days  to  pay  the  money,  after  the  judgment 
and  taxation  ef  costs ;  and  if  the  judgment  is  rendered  in  Albany,  and  the 
defendants  live  at  New  Yoik,  they  have  fourteen  days  for  that  puipoee,  and 
so,  vice  veroa  ;  but  the  plaintiff  may  for  his  own  security,  enter  np  judg* 
ments  in  the  ether  causes  immediately,  but  the  oosU  are  to  be  deducted  if 
the  money  is  paid  in  tune.    Earl  v.  Lefferte,  395. 

See  Imparlance,  infra  XV. 

XI.  Costs. 

L  Of  former  action. 
2€.  If  a  plaintiff  voluntarily  sufiers  a  nonsuit,  and  then  briags  a  second  action, 
without  paying  the  costs  of  the  first,  the  defendant  may  at  any  time  before 
trial  move  for  a  stay  of  proceedings,  until  the  coots  of  the  fifst  suit  are  paid. 
Cuyler  v.  Vanderverk,  247.    General  Rule  and  Caeee,  247,  n.  (e) 
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2.  For  not  proceeding  to  TriaL 
37.  Cofts  were  grmntod  agaioBt  the  plaintiff  for  not  proceedingr  to  trial  par. 
mant  to  notice,  though  the  defendanta  objecting  to  the  jury  proceH  waa  the 
reaaon  that  the  caiue  was  not  tried.    Dill  v.  Wood,  394. 

3.  Payment. 
S8.  When  the  proceedinga  in  a  canae  are  stayed  on  payment  of  coeta,  it  ia 
the  daty  of  the  defendant  to  seek  the  plaintiff,  and  tender  the  eoata. 

Stmn^my  t.  DunM,  396. 
See  CommiMMm,  oupra,  IX. 

XII.  Demurrer,  Frivolous  withdrawal  of. 
99.  If  a  defendant  put  in  a  frivoloas  demorrer,  he  cannot  aflerwarda  with- 
draw it,  to  plead  the  general  issue,  though  he  haa  merits. 

Cfriowold  ▼.  Haokine,  135. 

30.  When  the  party  has  merits.    135,  n.  (h) 

XIII.  Ejectment. 

1.  Striking  out  name  of  dead  leeoor, 

31.  On  affidavit  of  the  tenant  in  ejectment,  that  one  of  the  lessors  of  the  plain- 
tiff waa  dead,  at  the  commencement  of  the  anit,  the  demise  from  aueh  lea- 
aor  waa  ordered  to  be  stmck  ont  of  the  declaration. 

Jackson  ex  dem.  Butler  y.  Ditx,  392. 

2.  Service  of  Second  Norr,  in. 
33.  The  serrice  of  a  second  declaration  in  ejectment  by  the  plaintiff  !■  agent, 
though  without  his  knowledge,  is  a  waiver  of  the  first. 

Kemble  y.  Finekt  414 

XIV.  Error. 

33.  In  error  from  a  court  of  common  pleas,  the  plaintiff  may  proceed  by  a  rule 
on  the  defendant  to  join  in  error,  or  by  a  scire  faeiae  ad  audiendum  erroree. 

Skeldon  ▼.  M*Eoere,  169. 

34.  This  practice  changed.    169,  n.  (6) 

XV.  Imparlance, 

35.  Where  there  are  acTeral  actions  on  the  same  policy  of  insurance,  im- 
pariancea  will  be  granted  in  all  but  one,  until  the  plaintiff  consent  to  enter 
into  the  consolidation  rule,  which  is  the  same  as  the  English  rule. 

Claeon  and  Stanley  v.  Ckurck,  39. 

XVI.  Inquest. 

36.  Where  the  plaintiff  took  an  inquest  by  default,  after  a  regular  notice  of  an 
intended  application  to  move,  at  the  next  term,  for  a  commission,  it  .was 
set  aside.    Ijc  Conte  v.  Pendleton,  135. 
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XVII.  Irregularity^  Motion  to  set  aside  Proceedings  for. 

37.  A  motion  to  set  aside  proceedings  for  irregularity,  must  be  made  at  the 
next  term,  after  the  irregularity  happens.    M*EverB  v.  Markler,  248. 

XVIII.  Judgment  {as  in  case  of  Nonsuit.) 

1.  Plaintiff  may  ttifulate  afttr  first  default. 

38.  A  motion  for  a  judgment  as  in  case  of  nouroit,  for  not  proceeding  to  trial, 
will  not  be  granted  for  the  first  default,  if  the  plaintifTwill  stipulate  to  try  his 
cause  at  the  next  court,  or  be  nonsuited.     Wild  v.  Oillet,  30. 

2.  When  plaintiff  need  not  stipulate. 

39.  A  motion  for  a  nonsuit  must  be  made  at  the  next  term  aAer  the  default 
otherwise  the  plaintiff  need  not  stipulate.     Wild  v.  Oillett,  30. 

3.  What  excuses  performanee  of  stipulatum, 

40.  Where  the  plaintiff  was  under  a  stipulation  to  try  a  cause  at  the  next  cir- 
cuit in  New  York,  or  be  nonsuited,  the  prevalence  of  an  epidemic  fever  in 
New  York,  was  held  a  sufficient  excuse  for  not  proceeding  to  trial,  and  to 

prevent  a  nonsuit.     Torey  v.  Morehouse,  SS42.  See  also  242,  n.  (a) 

XIX.  Motion. 

1.  Copies  of  aj^davits  to  found,  to  he  served, 

41.  A  copy  of  the  affidavit  on  which  a  special  motion  is  to  be  made,  must 
alwa3rs  be  regularly  served  on  the  opposite  party. 

Fitzroy  v.  Card,  30.    See  also  30,  n.  (6) 

2.  What  excuses  opposing  on  first  day  of  term. 

42.  Where  the  plaintiff^s  attorney  resided  in  the  city  of  New  York,  and  had 
six  days  notice  of  a  motion  to  be  made  at  the  court,  at  Albany,  and  made 
affidavit  that  he  had  not  time  to  prepare  to  oppose  the  motion,  it  was  held  a 
sufficient  excuse  for  not  opposing  the  motion  on  the  first  day  of  term. 

Torrey  v.  Morehonss,  242. 
See  Irregularity,  supra,  XVII.    Reference,  infra,  XXIV.,  2.    PUa,  XXI ,  1. 
Stay  of  Proceedings,  infra,  XXIX.,  I,  2. 

XX.  Order. 

43.  AAer  the  order  of  the  court  in  a  cause,  a  further  order  of  a  judge  at  his 
chambers  on  the  same  matter,  is  irregular.    Stansbury  v.  DmrsU,  396. 

XXI.  Oyer. 

44.  Where  a  declaration  has  been  served  with  oyer  and  the  declaration  is 
amended,  and  a  copy  of  the  amended  dedaraUon  served,  a  new  oyer  need 
not  be  delivered.    Lefferts  v.  Byron,  415. 

XXH.  PUa. 

1.  Election  of 

45.  Aft*sr  a  demurrer  is  put  in  and  withdrawn,  by  the  plaintiff,  it  is  too 
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late  for  him  to  move  that  the  defendant  elect  and  abide  by  one  of  his 
pleaa.    DoU  ▼.  Moulton,  246. 

2.  Effect  of. 

XXIII.  Point  reserved  at  the  Trial. 

See  ntpra,  Case,  VIII.,  2. 
XXIY.  Reference. 

1.  PoMtponementof. 

46.  On  the  affidavit  of  the  defendant,  of  the  abeenoe  of  a  material  witne« 
abroad,  the  meeting  of  the  referees  was  postponed  for  two  months. 

Bird  y.  SantU,  394.    See  also  395,  n.  (a) 

2.  Jfof ion  to  9tt  tLtido  report 

47.  A  motion  to  set  aside  the  report  of  referees  will  be  heard,  though  the  re- 
port is  not  filed,  it  haviog  been  delirered  to  the  defendant's  attorney  who 
kept  it  in  his  pocket.     Thompeon  ▼.  Tomkint,  238. 

XXY.  Replevin. 

48.  Both  parties  in  replevin  are  actors,  and  judgment  as  in  case  of  nonsuit, 
for  not  proceeding  to  trial,  Is  never  granted. 

BarreU  y.  Forrteter,  247.      See  also  247,  n.  (6) 

XXYI.  Retainer. 

49.  If  the  plaintiff's  attorney  receives  notice  of  a  retainer  from  two  attomeys 
of  the  defendant,  he  ought  to  inform  the  second  attorney  of  the  first  notice 
Irom  the  first  attorney,  in  order  to  prevent  a  surprise. 

jriV«a<yv.Jlsrteefi,28. 

XXVII.  Second  Action  for  same  cause* 

See  Coete,  suprm,  XI.,  1. 

•     XXVIII.  Service  of  Papers. 

50.  A  service  of  a  notice  must  be  on  some  person  in  the  bouse  or  office  of  the 
attorney  of  the  opposite  party  ;  and  it  must  be  shown  that  every  thing  has 
been  done  to  bring  it  home  to  the  party.    Oeleton  v.  SwMrtwout,  136. 

51.  Service  of  a  norioe  of  a  motion,  by  leaving  It  at  the  lodgings  of  an  attor- 
ney is  not  sufficieut.  It  must  be  served  personally,  or  be  left  at  his  office 
or  place  of  business. 

Jackson  ex  dem.  Piekart  v.  Backer,  331.    See  also  331,  n.  (a) 

52.  Service  of  a  copy  of  a  bill  against  an  attorney,  on  a  person  in  his  office 
who  appeared  to  be  one  of  his  family,  is  not  a  sufficient  service,  where  the 
receipt  of  it  is  denied,  and  no  reason  shown  why  there  was  not  a  better  ser- 
vice.   Salter  v.  Bridgen,  244.    See  also  224,  n.  {b) 

53.  If  the  defendant's  attorney  swean  that  he  sent  a  plea  to  the  plaintiff's 
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attorney  by  mail,  and  thai  he  believee  that  it  was  received,  the  conrt  will 
premme  that  it  was  received  hy  the- plaintiff's  attorney,  unless  the  contrary 
be  shown.    Stafford  y.  Cole  and  Spalding,  413.    See  also  413,  n.  (6) 

54.  Where  no  attorney  appears  for  the  defendant,  the  service  of  a  copy  of  the 
declaration,  by  putting  it  up  in  the  office,  with  a  notice  to  plead  in  20 days, 
is  sufficient     Oravet  v.  HassenfratB,  391.    Bat  see  392,  n.  (b) 

XXIX.  Stay  of  Proceedings. 

55.  After  a  judgment  is  entered  up  on  a  verdict,  the  conrt  will  not  hear  a 
motion  to  set  it  aside,  unless  there  has  been  a  certificate  of  a  judge,  or  an 
order  to  stay  proceedings.     Ca$9  v.  Skephard,  245.    See  also  245,  n.  (a) 

56.  A  party  who  is  dissatisfied  with  the  refasal  of  a  judge  to  grant  a  certifi- 
cate, or  order  to  stay  proceedings,  may  apply  to  the  court,  at  the  next 
term,  for  that  purpose.    lb, 

XXX.  Venue,  Motion  to  change. 

57.  To  change  the  venue  in  a  cause,  it  is  not  enough  that  material  witnesses 
reside  in  another  county,  but  the  party  most  show  that  there  is  some  ma- 
terial fact  happening  in  the  county  to  which  he  wishes  the  venue  to  be 
changed.    Oourley  v.  Shoemaker,  392. 

58.  The  venue  will  not  be  changed  on  the  usual  affidavit,  unlsM  the  plaintiff 
will  stipulate  to  give  material  evidence  in  the  county  where  the  venue  is 
laid.    Bentley  v.  Weaver,  240. 

XXXI.   Verdict. 

See  supra.  Case,  VIII,  1. 

XXXII.   Writ  of  Right. 

59.  If  a  writ  of  right  be  not  returned  on  the  quarto  die  poet,  and  the  tenant 
means  to  put  the  demandant  out  of  court,  he  should  enter  a  ne  reeipiatur, 

Saekei  v.  Lotkrop,  249.    See  also  250,  n.  (6) 

60.  Where  on  a  writ  of  right  a  special  imparlance  is  granted  to  the  first  dey 
of  the  next  term,  the  tenant  is  bound  to  plead  on  that  day,  and  is  not  al- 
lowed until  the  quarto  die  poet. 

Hainte  v.  Budd,  335.    See  also  335,  n.  (a) 

61.  The  demandant  on  a  writ  of  right  is  entitled  to  a  view  as  a  matter  of 
courM.    76.    See  also  335,  n.  ih) 

62.  Where  the  tenant  in  a  writ  of  right,  demands  a  view,  it  is  the  duty  of  the 
demandant  to  sue  out  the  writ  of  view,  and  if  he  does  not,  he  will  be  non- 
suited.   SeofiM  V.  Lodie,  395. 

See  Affidavit.  Amendment.  Depositions  de  bene 
ESSE.  Ejectment,  XII.  Imparlance.  Justice's 
Court.    Mandamus.    Ybnue. 

PRACTICE  IN  THE  COURT  OF  ERRORS. 

1.  On  an  appaal  from  an  iDtoriocntwy  order  of  the  conrt  of  chane«r]r>  direct- 
Vol.  I.  83 
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lag  an  mmm  to  be  tiied  at  law,  Um  eonit  of  Mtmn  will  hear  aad  decide  ea 
the  whole  merits  of  the  oanie.    Le  Outn  t.  Qpmoemem'  mmd  KemkU^  436. 
2.  Power  and  praotice  of  the  home  of  lords  upon  appeals,  ooMidered  hy  Rmd" 
clifff  J,  and  KefU,  J.    76. 

See  Bill  in  Chancery. 
PRIVILEGE. 

A  member  of  the  assembly  is  not  entitled  to  his  priTilege,  after  he  has  reached 
home,  though  within  the  14  days  allowed  for  his  retam. 

CeJm'n  y.  Morgan,  415.    See  iko  415,  n.  (a) 

PROMISE  OF  MARRIAGE. 
See  Evidence,  III. 

PROMISSORY  NOTES. 
See  Bills  of  Exchange  and  Promissory  Notes. 

RECEIPT. 

See  Evidence,  VIII. 

REFERENCE. 

I.  Postponement  of  meeting  of  Referees. 
II.  Powers  of  Referees. 
III.  Setting  aside  Report. 

I.  Postponement  of  meeting  of  Referees. 

1.  On  the  affidayit  of  the  defendant  of  the  absenee  of  a  material  witness,  who 
bad  gone  abroad,  the  meeting  of  referees  was  ordered  to  be  pat  off  for 
two  months.    Bird  ▼.  Sands,  394,  and  ib.  n.  (a) 

II.  Powers  of  Referees^ 

3.  Where  the  rule  of  reference  in  a  canse  reqoires  the  referees  to  repoit  within 
a  limited  time,  the  power  of  the  referees  is  at  an  end,  if  they  do  not  repoii 
within  the  time  limited.    Bratoer  y.  Kinsley,  334. 

3.  Where  a  oaose  was  referred  to  three  persons,  and  two  of  them  met*  aad 
made  a  report,  withoat  giving  notice  to  the  other  to  attend*  the  report  was 
set  aside,  as  inegalar.    A.    See  also  335,  n.  (a)  and  (6) 

III.  Setting  aside  report. 

4.  Where  the  faets  v\  a  case  are  varioas  aad  intricate,  and  the  matteis  m- 
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Tolved  in  (louM  and  obteurity,  a  report  of  referees  will  be  eet  aside,  in  order 
to  let  in  new  light,  and  hare  the  merits  re-examined. 

AUard  ▼.  Mouchon,  S80.    See  also  380,  n.  (a) 

RELATION  OP  TIME. 

See  Deed,  IT. 

REPLEVIN. 

See  Practice,  XXV. 

REPRESENTATION. 
See  Insurance,  IX. 

RETURN  OP  PREMIUM. 
See  Insurance,  VIII. 
REVIEW,  BILL  OP. 

A  bill  of  review  should  show,  1.  That  the  new  matter  upon  wMoh  saeh  bill  is 
sought,  has  come  substantially  and  materially  to  the  knowledge  of  the  party 
or  his  agent,  since  the  time  of  the  decree  in  the  former  cause  ;  or,  since 
such  time  as  he  could  have  used  it  to  his  benefit  in  the  former  cause.  3. 
That  it  is  probable  such  new  matter  is  relevant.    Per  Radelift  J. 

L»  Ouen  ▼.  Oouvemewr  ^  Kemble,  436.    See  also  496,  n.  (a) 

SEAWORTHINESS. 
See  Insurance,  X. 

SERVICE  OP  PAPERS. 

See  Practice.  XXVIIL 

SET  OPP. 

I.  Of  Promissory  Note^  purchased  after  Assignmeeni. 
IL  Plea  and  Notice  of. 

I.  Of  Promissory  Note  purchased  after  Assignment. 

1.  Where  B.  a  debtor  of  an  inwlvent  who  had  asrigned  all  his  estate  to  his 
trustees,  for  the  benefit  of  his  creditors,  purchased  a  promissory  note  of  the 
insolvent's  afler  the  assignment,  it  was  held,  that  B.  could  not  set  off  the 
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not«  pnrehMed  by  him  agunst  a  debt  dm  by  him  to  Um  inaolTeiit,  in  a  rait 
brought  by  the  tniiteea.    Johnrnm  ▼.  Bloodgood,  51. 

II.  Plea  and  Notice  of. 

22.  In  an  action  on  a  promiMory  note,  by  the  endoieee  against  the  maker,  the 
defendant  pleaded  payment  as  to  all,  except  forty  cente,  and  payment  of 
the  40  centa  to  the  payee  of  the  note,  before  the  note  waa  endorsed,  and 
gave  notice  of  a  set-off  of  large  snms  of  money  dne  to  him  from  tlie  payee, 
it  was  held,  that  the  defendant  coald  not  set>off  more  than  the  sum  pleaded ; 
and  that  payment  to  a  payee  of  a  note  cannot  he  set  off  by  the  maker  in 
an  action  against  him  by  the  indoneeu 

Prior  ▼.  Jacoek9, 169.    Sea  also  170,  n.  (a) 

SHERIFF. 

I.  Authority  of. 
II.  Attachment  against. 
III.  Deed  of 
lY.  Sale  by. 
Y.   Warrant  of  Attorney  to^  not  authorized  by  Statute. 

I.  Authority  of 

1.  The  authority  of  the  sheriff  in  relation  to  property  seiaed  under  an  execu- 
tion, ceases  with  the  return  of  the  execution  satisfied. 

Juekmm  ex  tfem.  Jan€9  ▼.  iSfrtiker,  384. 

II.  Attachment  against. 

3.  A  sheriff  is  not  liable  to  an  attachment  for  a  contempt,  in  not  executing 
proceoB  which  did  not  oome  to  his  personal  knowledge,  nor  was  left  in  bia 
office,  but  delivered  to  a  deputy. 

The  PeapU  r.  Watere,  137.     See  alKi  137,  n.  (&) 

III.  Deed  of 

3.  A  sheriff's  deed  for  certain  lands  sold  under  an  execution,  and  deaeribed 
by  metes  aud  bounds,  together  with  *'  all  ways,  passages,  easements,"  dus., 
does  not  include  laud  held  by  a  distinct  title,  though  adjoining  the  promises, 
and  formerly  purohased  and  used  as  a  road  for  the  same,  when  it  was  not 
included  in  the  description  of  the  promises. 

Jackeon  ex  dem.  Jonee  ▼.  Striker,  284. 

4.  A  subsequent  deed  by  the  sheriff  for  the  road,  founded  on  an  antecedent 
execution  and  sale,  will  not  pass  the  land,  unless  included  under  the  de- 
scription of  the  premises  sold  and  conyeyed  by  the  first  deed.  The  autho- 
rity of  the  sheriff,  in  relation  to  the  property,  ceased  on  the  roturn  of  the 
execution  satisfied.    lb. 

5.  A  sheriff's  deed  to  a  person  who  purehases  at  a  sale  under  a  Ji.  fa.  a 
agent  for  the  plaintiff,  creates  a  resulting  trutt  for  the  plaintiff 

Jackson  ex  dem.  Kane  ▼.  Sternbergkt  153. 
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IV.  Sale  by. 

6.  Nothing  will  pan  at  sheriff*!  lale  bnt  what  ia  than  known  and  promolga- 
ted.    Per  Kentf  J.    Jackson  tx  dem.  Jones  ▼.  Striker,  284. 

7.  After  a  sale  of  land  by  the  sheriff  ander  a  fi.  fa.  the  defendant  becomes 
quaei  a  tenant  at  will  to  the  parchaser,  and  his  possession  is  not  deemed 
adverse.    Lewio,  J.  dissenting. 

Jaekmm  ex  dem,  Kant  ▼.  Stemberght  153. 

8.  An  incorrect  retom  to  an  eieoation  by  a  sheriff,  will  not  tfStot  the  title  of 
the  purchaser  ander  it    lb.    See  also  155,  n.  (6) 

Y.   WarrarU  of  Attamey  to,  not  authorized  by  Steatite. 

9.  A  warrant  of  attorney  given  by  a  prisoner  and  another  to  the  sheriff,  to 
confess  judgment  on  a  bond  given  to  the  sheriff  for  the  liberties  of  the 
prison,  was  held  to  be  void.    Dole  v.  Moulton  and  another,  139. 

See  Deed,  Y. 

SLANDER. 
I.   Words  spoken  of  one  in  office. 

1.  Actionable. 

3.  But  must  be  epoken  of  the  poreon  in  kia  ojieial  capacity. 

11.   Words  spoken  of  one  inProfessum^  Trade  or  Servitude. 
III.   Words  otherwise  actionable  explained  by  reference  to 
known  transaction. 

I.    Words  spoken  of  one  in  office. 

1.  Actionable, 

I.  Wordi  spoken  of  a  person  in  relation  to  his  office  of  sheriff,  and  amounting 
to  a  charge  of  mal-practice,  are  actionable.^ 

Dole  V.  Van  Reneeelaer,  330.    See  also  139,  n.  (a)    330,  n.  (a) 

2.  But  muet  be  epoken  of  the  person  in  official  capacity. 
3.  The  following  words  spoken  of  a  person  who  was  a  justice  of  the  peace* 
"  Squire  Oakley  is  a  damned  rogue,''  were  held  not  to  be  actionable,  not 
bemg  spoken  of  him  in  his  official  capacity. 

Oakley  v.  FarringUm,  139.    See  also  330,  n.  (a) 

II.  Words  spoken  of  one  in  Profession^  Trade  or  Servitude. 

330,  D.  (a) 

III.  Words  otherwise  actionable^  explained  by  reference  to 

known  transaction. 

3.  Where  words,  otherwise  actionable,  were  explained  at  the  t'roe  by  a  refer- 
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«Be6  to  a  known  truMetion,  they  an  to  be  eonftraad  aceoidiBgly,  and  be- 
ing K»  ezptamed,  they  were  held  not  to  be  actionable. 

Van  RenMteUer  t.  DoU,  279.    See  aleo  280,  n.  (a) 

SOLDIER. 
See  HABEikB  Corpus,  I. 

STAMPS. 

1.  Arbitration  bonds,  and  powen  of  attorney,  in  enita  dependinf  in  tbie  court, 
need  not  be  etamped.    Davia  ▼.  (hirander,  106. 

9.  An  inyentory  exhibited  by  a  debtor  on  an  application  for  hit  dieehaife  un- 
der the  act  for  the  relief  of  priaonerB,  in  retpect  to  the  imprisonment  of  their 
penone,  most  be  ■tamped.    Burma  ▼.  Bdkar^  13^ 

tr  The  act  of  the  United  Sutea  relatiTe  to  etampe,  baa  been  Mce  repealed. 

STATUTE. 

I.  Ifisolvent  Statutes. 

II.  Time  itij  how  computed. 

L  Insolvent  Statutes. 

1.  The  iMolTent  act  of  the  21it  of  March,  1788,  extends  the  diMhaife  to  siieh 
debts  only  as  ars  due  at  the  time  of  the  assignment  of  the  insolTont's  estate* 
and  to  debts  contracted  before  that  time  thongh  payable  afterwards. 

FroH  ▼.  Cmrter,  73. 

2.  Snch  debts  most  be  specific  and  certain  sams  of  money,  to  which  the  credi- 
tor can  make  oath  as  being  jostly  dne,  or  to  become  doe  at  some  specified 
time ;  and  anlees  the  creditor  at  the  time  of  the  assignment,  be  aUe  to 
prodnce  and  rerity  snch  a  debt,  he  will  not  be  entitled  to  receive  from  the 
assignees  his  dividend  of  the  ineolvent's  efiects,  nor  will  he  be  barred  from 
his  fatnre  action  against  the  insolTent    il. 

3.  Insolvent  act  of  1819,  and  revised  sUtotea.    74  n.  (a) 

II.  Time  in^  how  computed.      Page  100,  n.  (a) 
See  Bills  of  Exchange  and  Promissory  Notes,  11. 

TENANT  AT  WILL. 

I.  Parol  Gift  of  Land. 
II.  Notice  to  Quit. 
IlL  Sale  by  Loan  Officers. 
IV.  Sale  by  Sheriff. 
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I.  Parol  Gift  of  Land. 

1.  A  parol  gift  of  land,  ereatei  only  a  tenancy  at  will. 

Jaekmm  ex  dtm.  Van  Alen  ▼•  Rogers,  33. 

II.  Notice  to  quit.     Page  38,  and   n.  (a) 
III.  Sale  by  Loan  Officers. 

3.  In  ejectment,  the  plaintiff  derived  his  title  to  the  premiMe  in  qaestion,  160 
acree,  from  A.  F.>  1,  by  a  mortgage  to  the  new  loan  officers  of  the  county 
of  RenMelaer,  executed  by  said  A.  F.,  July  25,  1792  ;  2,  by  a  sale  in  con- 
sequence  of  a  default  in  the  payment  of  the  interest  due  on  the  mortgage, 
pnnuant  to  the  <*  act  for  loaning  moneys  belonging  to  this  state,"  made  in 
September,  1795,  at  which  one  of  the  plaintiff's  lesson  was  purchaser,  and 
3 ;  by  a  deed  executed  to  the  said  lessor,  as  such  purchaser,  by  the  said  loan 
officen,  January  5, 1796.    Jackson  v.  BuU,  81. 

3.  Semhle,  By  the  sale  of  the  loan  offieen^to  the  lessor  of  the  plaintiff,  no  legal 
•state,  except  a  mere  tenancy  at  will,  vested  in  said  lessor  until  the  loan 
officen  executed  the  deed.    Per  Kent,  J.    Lewie,  J.  contra.    lb. 

IV.  SaU  by  Sheriff. 

After  a  sale  of  land  by  a  sheriff  under  ti  JLfa  the  defendant  become  quasi  a 
tenant  at  will  to  the  purchaser. 

Jeiekson  ex  dem.  Kane  v.  Stemhergh,  153. 

TIME. 

See  Bills  of  Exchange  and  Promissory  Notes,  I. 

Statute,  II. 

TRESPASS. 
See  Landlord  and  Tenant. 

TROVER. 

I.  Conversion^  Evidence  of. 
II.  Demandj  what  sufficient, 

I.  Conversionj  Evidence  of. 

1.  If  the  defendant  in  trover  admits  that  he  had  the  goods  of  the  plaintiff,  and 
that  they  are  lost,  this  is  sufficient  evidence  of  a  eonosrsion. 

La  Place  v.  Aupoix,  406.    But  see  407,  n.  (a) 

II.  Demandf  what  sufficient 

2.  A  demand  of  payment  or  satisfaction  generally  for  the  goods,  is  a  sufficient 
demand  in  trover.    La  PUee  v.  Aupoix,  406. 
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TRUST. 

I.  Created  without  knowledge  of  cestui  que  trust, 

II.  Acceptance  of  Personal  Property,  on  a. 

III.  Resulting  Trust 

I.  Created  without  knowledge  of  cestui  que  trust. 

1.  Where  a  trust  \b  execated  for  the  benefit  of  t  penon,  withont  his  knowledge 
St  the  time,  he  may  affirm  the  trust,  and  enforce  its  execution. 

NeiUon  ▼.  BUghi,  205^ 

II.  Acceptance  of  Personal  Property  on  a. 
See  Condition,  II.,  2, 4 

III.  Resulting  Trust. 

22.  Where  a  pnrehase  was  made  by  a  perMU  at  a  sheriff's  sale  as  agent  for 
the  plaintiff,  and  the  land  was  conTeyed  to  the  agent,  the  deed  was  held  to 
create  a  remlting  frvst  for  the  plaintiff,  which  might  be  proved  by  parol. 
Jaekmm  ex  dem.  Kane  ▼.  Stembergk,  153.  See  Stmtitte  and  Catee, 
156,n.  («)    See  also  909,  n.  (s) 

USURY. 

An  absolnte  deed  of  oonveyanee  of  real  estate,  upon  trust,  will  not  be  set 
aside  on  the  ground  of  usury. 

Denn  ex  dem,  WUkinmm  ▼.  Doddt,  158.    But  see  161,  n.  (s) 

VENUE. 

1.  When  the  defendant  moves  to  change  the  venue,  on  the  ground  that  the 
cause  of  the  action  arose  in  another  county,  dtc,  the  vemis  will  be  changed, 
unleoi  the  plaintiff  will  stipulate  to  give  material  evidence  In  the  county 
where  it  is  laid.    Beniley  v.  Weaver ,  5240. 

3.  But  see  the  R.  S.    Practice  and  grounds  for  change  of  venue.    241,  n.  (s) 

See  Practice,  XXX. 
VERDICT. 

It  is  not  a  sufficient  reason  for  setting  aside  a  verdict,  that  the  weight  of  evi- 
denee»  in  the  opinion  of  the  court,  was  on  the  opposite  side.  Per  Lewie,  J., 
in  SUva  v.  Low,  184. 

VIEW. 

I.  Demandant  and  Tenant  in  Writ  of  Right,  both  en- 

titled to. 

II.  Writ  of  by  whom  sued  out. 
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I.  Demandant  and    Tenant  in  writ  of  right^  both  en 

titled  to, 

1.  The  demandant  in  a  writ  of  right,  is  entitled  to  a  viev,  aa  a  matter  of 
cottFM.    Hainf  ▼.  Budd,  335.    See  335,  n.  (6^ 

2.  In  an  action  on  a  writ  of  right,  the  tenant  in  entitled  to  a  view  of  the  pre- 
mises, as  a  matter  of  right,  in  all  cases,  except  those  in  which  it  is  restrained 
by  statute.    InhabitanU  of  Graveeend  y,  VoorhU  and  other$,  237. 

II.  Writ  of  J  by  whom  sued  out, 

3.  Where  the  tenant  in  a  writ  of  right,  demands  a  view,  it  is  the  duty  of  the 
demandant  to  sue  out  the  writ  of  view,  and  if  he  does  not,  he  will  be  non- 
saited.    Scoffield  ▼.  Lodie,  395. 

^  WARRANTY. 

See  Insurance,  YII.,  2,  d,  e, 

WARRANT  OF  ATTORNEY. 

A  warrant  of  attorney  by  a  prisoner  and  another,  to  a  sheri^  to  confess  judg- 
ment on  a  bond  given  for  the  liberties  of  the  prison  is  void. 

DoUy.  MoulUm  and  another,  l^, 

WILL. 

1.  If  a  husband  or  a  wife  be  a  witness  to  a  will,  containing  a  devisee  or  legacy 
to  either,  such  devise  or  legacy  is  void. 

Jaekoon  ex  dem,  Cooder  v.  Woode,  1^. 
S.  How  attested  in  the  difierent  states.     163,  n.  (e) ' 

WITNESS. 
I.  Competency, 

].  Agent 

3.  Owner — Iniereei. 

3.  Tenaniinfoeeeeman  in  ejectment, 

4.  Witneee  to  toille,  legacy  left  to  hueband  or  wife  of. 

II.  OredibUUy, 
III.  Subscribing  Witness^  handwriting  of 

I.  Competency, 

1.  Agent. 
1.  An  agent  of  the  insured,  who  applies  to  the  broker  to  have  the  insurance 
eflTected,  is  like  all  other  agents,  a  competent  witness,  ex  neeeeeitate. 

Maekay  v.  Rhinelander,  408. 
Vol.  I.  84 
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2.  An  agent  is  t  eompeteot  witneti,  ex  neeeentaU.    Cortee  ▼.  BiUimge,  270. 

3.  Generally  as  to  the  admissibility  of  agents,  servants  and  factors.  See 
274,n.(«) 

2.  Ovaer— /nfcresl. 

4.  The  owner  of  a  vessel  who  had  overpaid  money,  shipped  In  the  vessel,  to 
the  shipper,  and  had  been  reimbarsed  the  amount  by  the  master,  was  held 
a  competent  witness,  in  an  action  brought  by  the  master  against  the  ship- 
per,  for  th^  same  money,  though  in  the  first  instance  the  owner  is  liable 
for  the  fault  of  the  master.    Cortee  v.  BilUnge,  270. 

3.  Tenant  inpoeeeeeion  in  ejectment. 

5.  In  an  action  of  ejectment,  a  perMn  cannot  be  a  witness  to  show  that  he 
was  the  tenant  and  not  the  tenant  in  possession. 

Brandt  ex  dem.  Van  Cortlandt  v.  Dyckman,  275.    See  also  275,  n.  (a) 

4.  WUneee  to  mil,  legacy  left  to  huoband  or  wife  of 
61  If  either  husband  or  wife  be  a  witness  to  a  will  containing  a  devise  or  legacy 
to  either,  such  devise  is  void   by  the  statute,  and  the  devisee  or  legatee 
thereby  becomes  a  competent  witness. 

Jaekeon  ex  dem.  Cooder  v.  Woode,  163.    But  see  167,  n.  (h) 

IL  Credibility. 

7.  A  witness,  who  deliberately  contradicts  himself  with  respect^  to  any  fact, 
ought  not  to  be  credited  unless  supported  by  other  proof,  to  establish  that 
fact  in  any  way  whatever.    Per  Radeliff,  J.,  in  Seton  v.  Low,  184» 

III.  Subscribing  wUneaSj  hand-writing  of, 

8.  Where  the  subscribing  witness  to  a  bond  is  dead,  proof  of  his  ha&d-writing 
b  sufficienty  prima  facie*    Mott  v.  Doughty,  230. 

9.  Where  incapacitated  from  death,  blindness,  insanity,  infancy,  absence 
abroad,  subsequently  acquired  interest,  being  oat  of  the  jurisdiction  of  the 
court,  or  not  found.    231 ,  n.  (a) 

WRIT  OF  RIGHT. 
See  YiBWf  I,  II.    Practice^  XXXII. 
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